
26 July 2007 

Mr Scott Gregson 
Director, Adjudication 
Australian Competition and Consumer Commission 
GPO Box 3131 
CANBERRA ACT 2601 

Dear Scott 

NELSON ENTERPRISES PTY LTD-NOTIFICATIONS OF COLLECTIVE 
BARGAINING 

Further to your previous correspondence, please find attached our client's cheque 
in the sum of $1,000 in payment of the application fee for the notifications of 
collective bargaining lodged on behalf of Nelson Enterprises Pty Ltd and others. 

We confirm that the notifications are related, and therefore request you accept a 
single lodgement fee. 

We also attach the original notification. 

~ e h i o r  Associate 
McMAHON CLARKE LEGAL 
Direct line: 07 3239 2928 

Our ref: Bronwyn Fursey:050620 Your ref: Scott Gregson 
62 Charlotte Street Brisbane GPO Box 1279 Brisbane Q 4001 T 07 3831 8999 F 07 3831 1121 www.mcmahonclarke.com 
Brisbane Sydney Melbourne 



Form GA ~ 8 0 o o o  i 
Coi~monwedth af Australia -00002 

Ewde h.actl;c~s Act P 974 - snrbsectron 93&?3 (1 1 

WOTIFICATIOX OF COkLECTnT BARGMmG 

To the Australian C13mpetit-im and Cansunier C d s s i m :  

Notification is hereby @%-en under ~~Pbsection 9 J D  (1) of the Tradg Practic~s Art 
B 9 74: 

a to make, or propose to make. a contract containing a prov%,.msim of h e  kind 
referred to in pafragxa13h 35 (Z)(a) of the Trade Pi-artice Act 1.974; or 

a to give effect tu a yrm-&on of a cantract where the provision is of the kind 
referred w i.11 paragayl.145 ( 2 P j  of the Tra& Pracfi'ax Act 1974. 
@ikc sref i fnot  appl'ic~blqj 

PLEASE FOUQW DIRECTIONS ON BACK OF THIS FBRM 

Nelson Enterprises Pty Ltd ACN 010 085 793 as trustee for the 
(a) of Cavan Street Trust, Campbells Citrus Consulting Pty Ltd ACN 

frglk. f0 Dirc3ction 4 )  085 982 994, Nelson Enterprises Pty Ltd as trustee for the 
Michael McMahon Family Trust, and John Bernard Stephens 

and Sally-Anne Stephens as trustees for the J & S Stephens Family Trust (together known as 
Abbotsleigh), Dermark Pty Ltd ACN 010 550 393 as trustee for the Sandy Trust (Dermark) and 
Bayntun & Co Pty Ltd ACN 073 178 266 (Bayntun) 

3 )  Description of business c a ~ e c l  m by h e  applica~t: 
( r ~ f ~ r  to Diretion 2) 

Each of Abbotsleigh, Dermark and Bayntun grow citrus fruit on separate properties .......... and 

market the fruit produced. 
* * 
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(c) b the rqresentati~-e of the applicant lodging the notie a trade u n i ~ 1 ,  an 
officer of a trade mion M a person acting ou the dIre;ctim of a trade mim'7 
Oiaf@~* BO Dii'@~fiO~ 2) 

No. .......................................................................................................................... 

Ed) Aclck-s in Australia far sewice of ehcumats un the applicant: 

McMahon Clarke Legal, 62 Charlotte Street, Brisbane Qld 4000 ................................................ ............................ .................................... 

(a) Provide names and addresses of persons on whose behalfthe notification 
is lodged and who propose to participate in the collective bii~gainkg 
aaangezaents: 
(I=~fk. b-o Dirwfeon 4) 

The application is lodged on behalf of each of the applicants identified at paragraph I(a),--.- ............................................................................................................... 

Provide proof of the consent of each of the persons listed at 2 (a] above 
aswing t~ the lodgement of t8me notificatiotl on their behalf: 
df'e*' to Diratiobl 9;) 

Each of the applicants listed at paragraph I (a) has signed this form on page 6. .............................................................................................................................. 

(c) Provide ahe following i d ~ m t i u n  relating to a n ~ ~ c a t i a n :  

(i) Does this notification relate to R nutificati~tr p r e v i d y  lodged with the 
Australian Competitiun a d  Coasmxr Con~wissis~~ zrad foa which a 
concessiad fee is; claimed? 

No. ........................................................................................................................... 

.......................................................................................................................... 

(ii) detds of the first-meadod nodfi~icntioq including but nst &mired to: 
(A) the name of the applicant; md 
(B) the date the notification was said to be lodged; and 
(C) if kuoxvn or qiphcabie- the regstration number allmated t~ 

that ccollecdve bargaiai11g notification. 
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Sectlon B - collective bargaining rrrangeinents 

3. Px*o~osed ~ a H ~ t i 1 7 e  bargaining amangeslengs 

(a) h--i&: the rlnme mad address sf the target; the name. position and 
telgthQne contact details of an appropriate cmtact at the tar$* srnd a 
description of the business carried on by the target: 
[PW~L?I' fo dimcbion 6) 

Woolworths Limited (Woolworths Supermarkets), Mr. John Grove, Produce Business ............................................................................................................................. 
Manager (02) 8885 3812 

(b] Pro-sride a description of the gorrcfs; or emices xvfiicfi the participants; ~f the 
collective bargainkg wrilpzge~et~ts (listed at 2 (1) above) propose .ta supply 
to or aqum from the tqd: 

The goods sugplied will be citrus fruits grown andgacked se~arately-by each of the ........................................................................................................ 
participants. ..................................................................................................................... 

(c] Do tHe: pmieigants of the proposed ca4ctive bargaining uammgernenb (see 
2 (a) above) reasmlably expect to n d e  one or more contracts \ti& the 
target about the supply to or quisitron from the target of one or more: of 
t$e goods or sen-lces; (listed at 3 (b) above)? 
(rBf81' b;0 dimfioia 7) 

Yes, subject to successful negotiations with the target. ........................................................................................................................... 

id) Ias rclntion ts (c) abut-e. provide details of the basis upan tvhich that 
expectation is held includmg details of past contracts with the target: 

Representatives of the participants have had discussions with the targets as to the targets' 
standard terms for the supply of citrus fruit. It is the understanding of the participants that in 
order to meet the minimum quantities of produce considered acceptable to the targets it will be 
necessary to co-ordinate the supply on a joint basis. 

( 1  Do the participants of the ~ ~ U e c t i k - ~  bargai~ling anangemems (listed at 2 (a) 
above) reasal~ably expect that contractual payments between the target a d  
each pnrticipnnt will not exceed $3 d l i o n  (or any other amount prescribed 
by reguhtion) in any 12 mmth period and an what basis? 
fi-sfer tu d i r ~ d i o ~ t  8) 

Yes. .......................................................................................................................... 
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(0 In relation to (e) above prm-ide an estirnaticm of the eaatraca1li41 payments 
expected between the target and each pmticipant in rehdon ts the gmds 
and sen-ices; [liststled at 2 ((a) abut-el: 

Woolworths Limited - $250 ! 000 per participant per year .................................... .................................................................................. 
IGA Distribution Limited - $100,000 per participant per year ........................ .......-......... ................. ............................................... 

(g) Provide a descriptio~~ of the couectix-e bxga armgen~ents prvosed 
including, ht not finited to: 

i the process by which participants propose to un collective 
bargainirrg with the target: d 

(11) the type of terms and concbtioi~s expected to be negotiated in coflcctive 
bargaining mmgements (for e k: price; non-price couditians of 
supply such as contract paiodr; etc); and 

{iii) details of my chspute resolution prstedure. ( r f  army% progoscd between 
participm~s thoughout the ~Blective bargaining process; a d  

(iv) &tails of any BkpztL refjolrrtion prrxedure (if m y ]  proposed between 
participants and the target thu&o~xt the collective bargaining proccsrj; and 

(1-1 &tails of dispute rescmlultion prscc&zre (if aq] proposed to deaf with 
&spates thou&outt the term of eontracts mbm& inta with the target; d 

(vi] details of proplosen commencement and duration of contracts to be 
negotiated with the target: 
{~-afer to direcfion 58 

(please see the additional pages attached to this form) ..................................................................................................................................... 

(h) Identify m y  parts of the proposed tollecti.\-e arrangements &&bed in 3 (& 
which relate to possible pfice agreements: 

(please see the additional pages attached to this form) ............................................................................................................................. 

i Identify any parts af the propwed collective arrangements &scribed in 3 (g) 
which relate to a possible or proposed exclusionzl~y pxision(a). lncludiag 
but not limited 20: 

(1) the nature of the papose$ or possible exclusionary proa~ision(s) (fix 
ex;.pnale an agreement to withhold supply of the relevant goo& or sm.ices; 
to the target); and 

(ii) the circtunstances iu which the caflective bargaining participants w d d  
=gage in the aclusiunarq: pm&ion(s), including but not limited to: 

(A) details of the events that wudd trigger any such acrSviw and 
(I31 details of the process that w d d  be &flowed in un& my mch 

activity; anel 



(C) details of any proposed period of mtrce to be given to the target p a r  
to the m r n m m ~ e n t  of srich activity; and 

D details of my & s p e  resofi~tion procedure to Be applied or offered to 
the target prior to the cofl.mmenlceaient of such activity. 

fi-afkr to di~action H 03 

The agreement does not contain any-provisions which operate as exclusionary provisions. .......................................................................................................... 

Rot+& a tisn of the ~narket(s) in which the goads or services 
described at 3 (b) are supplied or acquired md other flec~ted markets 
ktcfudzng: si&rcrnt suppliers md acquirers; substitutes avdabk for the 
relawit goods or sept-ices; nny restrictian on the supply or acquisition of 
the relearant gmds or services (far example geopaphic or legal ~sbictiam): 
( Y B ~ C Z ~  t~ dfmcfion I]) 

(please see the additional pages attached to this form) ................................................................................................................................. 

5. Public detriments 

(a) TA7hat will be the likdy &ect of the ~lotifiecl conckcf m the prices af the 
goo& or sewices described at 3 (b) a h v e  and the prices of 
senrices in other fitted mukets? In mxmtring this question please 
prwide k c h  and infannation to S ~ P O E %  t$e claims made: 

(please see the additional pages attached to this form) ............................................................................................................................ 

(b) What other detriments mnay result from the notified conduct? Iu amm-eTiflg 
this quesbm~ please p v i d e  facts md i d ~ m ~ o n  to supprt the claims 
made: 

No other detriments will arise from the notified conduct. .......................................................................................................................... 
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Sectton D - gublir benefits 

6. Pablfe benefit daims 

a ]  Provide &tails of the public benefits resulting or likely to result from the 
proposed arrangement. In answering this q'txstian please provide facts and 
information to suppart the clarms t~mde: 

(please see the additional page attached to this form) ........................................................................................................................... 

Section E - author@ 

(a) Name, eotxtact telephone nzmber d address of p e m  autHarised by the 
notifying phtrs to provide additional idonnation in relatiom to this 
application: 

Bronwyn Fursey, 07 3239 2928, c/- McMahon Clarke Legal 62 Charlotte Street Brisbane ............................................................................ !............ 
Qld 4000 .......................................................................................................................... 

Signed bylon behalf of the applicant 

10L- ................................................................... 
(Signature) 

# r ~ i r l ~ d u c ~  "k $9/40^/ #& r&h/E~&fl flflkf* c f t H f ' f i & u  ................................................................................................................................................ 

(Fdf Name) (Full Name) 
Nelson Enterprises Pty Ltd ACN 010 085 793 as 
trus.&eforthe.Cavan-Street .T~u.st.............................. Ca.~~.k!~~.Ci~sConsu!ti~~.~&.LtdACF?.085.982.994 
(Qrpisation) (Organisation) 

# L ~ C I C ~ R L /  ................................... # 2 ) ~ ~ c r ~ a ~ .  ........................................ - - . 
(Position in Organisation) 

(Position in rOrgmisationj 

Signed bylon behalf of the applicant Signed bylon behalf of the applicant 

.................. 
(Signature) 

# T F ~ F ~ C ~ S  ~074~0^r . # ....K o k . .  .. MA~ASQ. ..... ~ri!~c/p~zc. ................. ............................................................................ 
(Full Name) (Full Name) 

Nelson Enterprises Pty Ltd as trustee for the Michael John Bernard Stephens and SallyAnne Stephens as 
McMahon Family Trust ........................................................................... trustees for the J & S Stephens Family Trust ............................................................................ 
(Organisation) (Organisation) 

# ~ ~ G A c - T ~ ?  
......................... 7 ............................................. ........................................................................... # P f - w  
(Position in Organisation) (Position in Organisation) 
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Signed byJon behalf of h e  applicant 

...Q.B A. .. & ................................... 
(Sipso~re! T 

................... r - & T ~ . . . / # ' ~ . /  ...... +A- ....................................... 
(Full Name) (Full Name) 
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of the corporatian s 
to be in item 1 (a), not the name of igning the appficaticm and the 
z p p f i d m  Ix to be signed by a pwsm mthorised by the corporatian to do so. 

2 D&be that part ofthe applkmt's business relating to the subject matter of the catmct, 
ar &as-% in respa  o f w ~ c h  notification is ~IFTR. 

4. Where the qpflrcatlt a d  be a pparciymt in the collmtnre bargainkg ammg-1:s (rather 
a representative of participants) tk name of the apbt amst &o be 1nclud9d. 

%%ere those ~ s o m  are c on's IWPC and SS. 

&a and pronda proof of  if^ c m 1 ~ 1 e .  

6. the target is a corparatim. prmicfe the corporate name. 

7. 2 % ~  mlf\tctiw ba~gmmg aaotificatisn ~ ~ O C P S S  is wly maihbk to prmaties that reassnab1y 
. . 

expect ta makc one or more cmtaacts with tfre! target abort the s112ppIy or ticm of 
g d s  rn clrmic~ the subject of& notification. 

8. The x~alue sf the amtract to be collectively ~~egotkted h v m  the t q e t  and each 
pidcipai~lt as not to exceed $3 d f o n  (or s ~ d  other armant as is prescribed by the 
r e d a ~ m )  per pnicipant m any htlelve mnth period. 

9. To the extent that the mlfiecti\*e bqainiug mmrrg r d u c d  t~ vrpriting. 
proxirle a trur ropy ~f the t. To the extent that &e eollecti~~t b;pzgahng 
arrangemats h a w  Itween re$uced to mtkg pmvide a full and correct desmiptim of 
ak key term that have not hem reduced to wiM- 

18. Ia simple. terms a11 exc11mon~ proxkion exists where the propox8 catract. 
mangxnrn~ M r n d m d i n g  is made by busu~eses (at few two of whom m 
cormpetitors) f a  the purpose of peclentk~g~ restrictrng m luzlItmg &e supply ofsenlces ts 
pa r txdx  persm pr classes of persons by all or my of the p a a s  to the cmaxt, 

5f ~ 1 ~ .  

In the context of coilect~ve! bargaining an erec1Uz;imlrry. pro\isim(s) m y  include 
ccmtras, ~ g ~ t s  cu r-andnnp   whet lie^ d y  in existence or to be ma& 
OP anived at during the tern of the notification] between co&&ve bargthg  
parbcipaaxts to linut a resmict the- W i n g s  with the target itlddng contracts 

slts or m&standi.ne to: 

(a) w3hhoIcX the supp1y of g d s  or services kcml the target; ar 

(b) r e h e  or &chm to acq&e tdre goods or services of b e  target; 

I 1. Pracide &kds of the market(%) ~ d y  to tpe af.6-d by the no ~ ~ u d w t ,  k ~art ic td~ 
haxing regard to gods  or senices that m y  be s;ub~tia~w for the good os senice h t  is 
the snbject 8uatEer of the notification. 
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Additional pages 

3(g) The collective bargaining arrangements between the participants will be the subject of a joint 
venture agreement. The joint venture will operate under the business name "Citrus Direct". 

The participants agree to supply citrus fruit to supermarket targets in accordance with an 
ordering system set out in the joint venture agreement. A committee is established for the 
purpose of co-ordinating that ordering system and a representative of each of the parties is 
appointed to the committee. 

The ordering system requires participants (please note that the participants comprising 
"Abbotsleigh" are not separate growers, but together operating one property) to confirm to the 
committee the quantity and grade of produce they are able to supply. At a weekly committee 
meeting the committee agrees a floor price and a supply price for each variety, size and grade of 
produce available to supply. The floor price is the minimum price at which fruit will be sold to 
a supermarket. The supply price is the price at which the fruit will be offered to supermarkets. 

Any participant not prepared to supply produce above an agreed floor price, may advise the 
committee and will not be obliged to do so. 

The chairman of the committee is appointed to negotiate with a supermarket's representative on 
behalf of the joint venture to achieve the agreed supply price (or higher) for the supply of 
produce. The chairman has the discretion to agree to sell the produce at any price above the 
agreed floor price. If orders are secured, then the committee will determine which grower will 
fill each order or part of an order. In the event of disagreement, the disputed part of the order is 
to be allocated between each grower in proportion to the total produce they have available to fill 
that order. Each grower is responsible for packaging and transporting their produce (at their 
own cost) to the supermarket. 

Participants are entitled to withdraw from the joint venture at any time on giving 24 hours 
notice to the other parties. The joint venture agreement contains a dispute resolution provision 
requiring the delivery of dispute notices followed by mediation, if necessary. 

The key terms to be negotiated in the collective bargaining process are price and the volume of 
produce available for supply. 

There are no proposed dispute resolution procedures between participants and targets 
throughout the collective bargaining process. There are no proposed dispute resolution 
procedures to deal with disputes throughout the terms of contract entered into with the target, as 
it is anticipated these will be governed by the standard terms of supply proposed by each 
supermarket. 

Proposed commencement and duration of contracts to be negotiated with the target will be 
dependant upon the availability of fruit during the growing season. 

3(h) The parts of the proposed collective arrangement relating to possible price agreements are 
contained in the ordering system forming part of the joint venture agreement between the 
participants. The participants will agree the price at which fruit will be supplied to the targets. 
The agreement will include an agreed minimum price (floor price) and a supply price at which 
fruit will be offered. Participants are not obliged to supply fruit at the agreed floor price. 



4. The relevant market is the market for the wholesale supply of citrus fruits within Australia. The 
participants supply fruit primarily within Queensland, New South Wales and Victoria. The 
market for the supply of citrus fruits in Australia is seasonal, in that supermarkets will obtain 
supply from Queensland growers during the Queensland growing season, and otherwise from 
Southern growers. As a group, the participants have no significant market share. To the extent 
possible we estimate that produce supplied by the participants under the proposed arrangement 
would be less than five per cent of the total Australian market. No other markets will be affected 
by the conduct. 

5(a) The applicants submit that the notified conduct will have no negative effect on prices at either the 
wholesale or retail level. Jointly, the participants have insufficient market share to cause the 
conduct to have any realistic impact on price. 

6(a) Individually, the participants are unable to supply produce in sufficient volumes to be 
considered a reliable source of supply for the targets. The public benefit arising from the 
proposed arrangement is the opportunity for growers to have access to a market from which 
they are otherwise excluded due to their inability to supply sufficient volumes of produce on a 
reliable basis. The result will be potentially improved competition in the market for the 
wholesale supply of citrus fruits which is a public benefit. Ultimately, a competitive supply 
chain must remain efficient therefore ensuring the supply of fresher and better quality products 
to the consumer. 
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