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Dear Mr Grimwade 

Re: MUA comment on FCAl application for authorisation (A91023) - port 
facilities for vehicle importlexport 

Thank you for your letter of 15 December 2006 inviting the Maritime Union of Australian 
(MUA) to comment on the Federal Chamber of Automotive Industries (FCAI) application 
for authorisation to engage in certain conduct in relation to the future development of 
vehicle import and export facilities at Australian ports. 

The MUA represents workers in the stevedoring, port services and shipping industries, 
and as a consequence has a vital interest in the development of Australian port 
facilities, and in particular in decisions of industry and government that impact on the 
location, management and structure of key stevedoring services. 

The MUA has an overarching concern that the FCAl may be using the ACCC and 
provisions of the Trade Practices Act as a vehicle to achieve a political objective given 
its strong criticism of the NSW Government in its submission to the ACCC, and the 
efforts it is making to achieve an outcome which is at variance with apparent NSW 
Government policy. We would be concerned if the ACCC were not attuned to this 
possibility and in this respect we submit that any ACCC determination which may flow 
from the application be rigorously applied against the public interest tests as prescribed 
and as applied at law. 

This is not to say that the FCAl should not or cannot take a public position on major 
public policy issues, such as the location of vehicle imporVexport facilities, and the 
pricing of such services. However, it would be undesirable if public institutions such as 
the ACCC, charged with ensuring the highest standards of impartiality and objectivity, 
were to be drawn into the public policy debate so as to favour one view or another. 
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Apart from the potential politicisation of the process, the principal point of our 
submission is that the FCAl has not addressed the labour relations implications that 
could arise should it be granted the authorisation. To that extent in our view, FCAl has 
failed to demonstrate that if allowed to engage in what would otherwise be considered 
anti-competitive conduct, it will not use its market power to in fact impact adversely on 
competition, thereby placing undue pressures on the labour relations variable by 
stevedores and port authorities. 

We do not think the ACCC should accept at face value the FCAl assertion that the 
conduct being sought, if permitted, does not involve collective negotiation, collective 
agreements or a collective boycott, on the basis that its members will independently 
make decisions about facility usage in the future. We believe that the FCAl at the very 
least should be required to enter into enforceable undertakings with the ACCC, as the 
agent of each and every one of its members on this issue, so that all stakeholders can 
be satisfied that the end result will not be collusive behaviour. While the negotiations it 
conducts, should it be granted the authorisation, may not strictly amount to collective 
negotiation or collective boycott, the actions of its members following the outcome of 
FCAl negotiations could amount to collective action, on the basis of policy decisions the 
FCAl takes following authorisation. It should not then be permitted to wash its hands of 
the actions of its individual members. 

We say the ACCC should be cognisant of the investments and commitments already 
entered into by Governments, stevedores and unions, in applying the public interest test 
to this application. We note for example the commitment of the Federal and NSW 
Governments to establish the Port Kembla Industry Facilitation Fund, and that a grant of 
over $1 M has already been made to a shippingllogistics company to help it establish a 
High and Heavy Vehicle Processing Centre at Port Kembla. 

In addition, there are already in place important industrial agreements, such as the 
Statement of Intent between the Maritime Union of Australia, Transport Workers Union 
of Australia, Holden Ltd and Mitsubishi Motors Australia Ltd, aimed at achieving 
continuity of vehicle exports from the Port of Adelaide. 

Importantly, we query the quality and veracity of the assertions set out in sections 4.36 
to 5.8 of the FCAl submission, particularly those assertions relating to the efficient 
allocation of resources. We note that there is no substantiation of the assertion that the 
outcome of permitting the proposed conduct will result in a better allocation of 
resources. 

We do not believe that where a wholly Government owned corporation is involved in the 
allocation of the resources in question, such as the Port Kembla Port Corporation or 
Newcastle Port Corporation, where Ministers acting in the interests of all citizens are the 
agents of those citizen shareholders, that private interests such as the corporations 
being represented by the FCAl should be permitted to use the ACCC processes to 
achieve an end whereby the allocation of resources favours those private interests, 
potentially to the detriment of public interests. 

We note that the FCAl has not quantified the benefits nor indicated whether they will be 
passed on to domestic consumers of vehicles or producers of Australian made vehicles. 
It may well be that if savings were to eventuate that they are repatriated to foreign 
corporations with no benefit to Australia whatsoever. 



- 3 -  
We note with considerable concern that many of the asserted benefits allegedly arise 
from the design and development of proposed new vehicle importlexport facilities, yet 
there is no reference to the impact on, nor of the implications for, the stevedoring and 
related workforce that would be required to operate a new facility. It is not at all clear 
from the FCAl submission as to what labour standards and labour composition it is 
referring when it mentions savings and efficiencies to be gained from certain facility 
configurations which it favours. Furthermore, the FCAl appears to favour a larger 
capacity development which presumably would cost more to construct and manage. 
We query whether in fact the efficiencies asserted would arise from a larger facility 
attracting a higher operational cost and involving a higher land value (asset) cost. 

In particular we are concerned about the FCAl reference to the development of model 
terms and conditions as such terms and conditions may not have appropriate regard to 
industrial relations arrangements lawfully entered into by the stevedores and port 
authorities with their workforces/representative trade unions. An FCAl member insistent 
on enforcement of standards in model terms and conditions would appear to be 
lessening competition (by removing flexibility and innovation) and in so doing may well 
be creating a catalyst for wages competition by a stevedore intent on winning a 
contract. 

Such a direction is contrary to the efforts made by all parties to achieve stable and 
productive labour relations on the waterfront. It is this labour stability that has seen no 
relative increase in labour costs on the Australian waterfront in recent years as 
evidenced by the ACCCs own Container Stevedoring Monitoring Report No.8 of 
November 2006 (see Figure 3-iii from that Report at Attachment A). 

The proposed FCAl approach could also impact on the significant efforts made by the 
stakeholders to improve stevedoring labour productivity on the Australian waterfront in 
the last decade. There have now been three EBAs negotiated in the ports since 1998. 
All three have been achieved without industrial action, and all three have introduced 
positive reforms to support improved port productivity. 

Productivity levels have dramatically improved since 1998 and the evidence shows that 
productivity continues to trend in the right direction. A levelling off of the rate of 
increase in labour productivity improvement in more recent years is explained by lower 
levels of capital investment over that period. This arose from the cyclical trough in asset 
replacement programs and from uncertainty resulting form the lack of port development 
planning by some State Governments. . 

The ACCC itself has noted that higher container unit costs, which its research reveals for 
2004-05, may reflect in part costs associated with investment in new assets and that it could 
be some time before it becomes clear the extent to which the investment in equipment will 
increase capacity in the long run, or represents a part of a cyclical asset replacement 
program. In other words, the ACCC notes the importance of increased investment in reducing 
unit costs and in raising capital productivity which then has potential to lift labour productivity. 
The ACCC specifically indicates that investments in new assets in 2004-05 should have the 
effect of improving future productivity. 

The ACCC further notes that the extent to which shipping lines can switch stevedores 
and exert countervailing power may be restricted by contractual obligations with their 
current provider of stevedoring services and also by the inability of stevedores to 
accommodate significantly higher levels of business with existing infrastructure 
(especially during periods of high activity). 



For the reasons set out above, we believe that ACCC should reject the FCAl 
application, but give it the opportunity to resubmit it with fully quantified information 
regarding the alleged public benefits. In addition, the ACCC should require the FCAl to 
make public the Dawson Report which it relies on so heavily in its submission, and 
which is not available to other interested parties, enabling them to test the veracity of its 
findings. We also believe that the FCAl should be invited to specifically address the 
alleged flaws or inaccuracies in the Dawson Report being highlighted by some 
interested parties. 

Yours sincerely 

Paddy Crumlin 
National Secretary 



Attachment A 

Extract from ACCC Container Stevedoring Monitoring Report No.8 - November 2006 

Figure 3-iii Cart ca~npouents as a propo~.tiou of total co.;tr (?.b). 
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