
29 June 2807 
DOC: 

I 1 
Mr Gavin Jones --..---- 

Director 
Adjudication Branch 
Australian Competition and Consumer Commission 
GPO Box 520 
MELBOURNE VIC 3001 

Attention: Louise Hird 

Dear Mr Jones 

Shopping Centre Council of Australia - Applications for authorisation 
A91049-A91050 - Interested Party Submissions 

Thank your for forwarding copies of submissions you have received on our 
application for authorisation of the casual mall licensing code (A91049 - A91050). 

I note that most of those who commented on the code misunderstood the purpose 
of our seeking authorisation of the code which is to determine whether any 
reduction in competition arising from the code is justified on public interest 
grounds. The applicants are not seeking the endorsement of the ACCC, or the 
endorsement of interested parties, of the provisions of the code. Nevertheless I note 
that of the six responses you received, four either supported the code or had no 
concerns about the substantive provisions of the code. 

The two who commented on the substantive provisions of the code (the Small 
Business Development Corporation of Western Australia and the Western Australian 
Retailers Association) seem to have ignored the fact that these provisions have 
been agreed on two occasions by representative retailer associations. The first 
occasion was in South Australia when the parties who agreed to the code in that 
state included the Australian Retailers Association, South Australian Division and 
the South Australian Retailers Association. These two bodies then represented the 
vast majority of retailers in that state. The code now being considered by the ACCC 
has been endorsed by the Australian Retailers Association (ARA) and the Retail 
Traders Association of Western Australia (RTAWA) and is being considered by the 
National Retail Association. These are, without question, the largest and most 
representative retailer associations in Australia. I note further that the National 
Independent Retailers Association and the Queensland Retail Traders and 
Shopkeepers Association (QRTSA), in their responses to the ACCC, also indicated 
their support for the code. 

The QRTSA, while they "have no problems with the application", believe the code 
should operate for three years, rather than the five we have sought. State and 
territory governments around Australia (except Queensland) have set down five 
years as the minimum period for initial retail leases. We therefore consider this is 
also the appropriate period for the code, particularly considering the fee for 
authorisation. 
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The Small Business Development Corporation (SCDC) does not understand that it 
was not being asked to endorse the actual provisions of the code. As noted above 
the code has now been endorsed by a variety of retailer associations who have a 
better appreciation of what is in the best interests of small retailers than a 
government body. I note that the SBDC believes that the code "could increase 
disputes between shopping centre lessors and lessees". We have previously advised 
that in South Australia there have been no disputes under its casual mall licensing 
code, on which the present code is modelled, in its four years of operation. There is 
no reason to believe that i f  SA retailers and landlords have been able to understand 
the code, that WA retailers and landlords would be unable to do so. 

The Western Australian Retailers Association (WARA) also fails to understand it was 
not being asked to endorse the provisions of the code. Most of the matters raised by 
the WARA seem to be concern5 about the practice of casual mall licensing in 
shopping centres and its comments ignore the fact that the code is intended to 
overcome or minimise these concerns. I note that the WARA comments about the 
representation of the ARA and the RTAWA among retailers. We have never been 
able to find details of the numbers and type of retailers who belong to the WARA. 
We have no reason to believe that the WARA is a more representative body than 
the RTAWA among retailers in Western Australia. I n  relation to the WARA's 
comments about the representativeness of the Shopping Centre Council of Australia 
(SCCA) I would point out that the members of the SCCA own around two-thirds of 
the gross lettable area of Australian shopping centres. When the role of the two 
largest independent shopping centres managers, Jones Lang LaSalle and Savills 
(both of whom are members of SCCA), are taken into account, our 'reach' 
throughout the industry is even greater. Many smaller shopping centre owners are 
members of the Property Council of Australia (PCA) which has also endorsed the 
code. We estimate that, given the combined membership of the SCCA and the PCA, 
in excess of 9O0/0 of shopping centre owners in Australia will be covered by the 
code. 

I would be happy to address these matters further in person if you wish. 

Yours sincerely, 

Executive Director 


