


Summary 

The ACCC grants authorisation to the Natiohal Library of Australia's (the NLA) applications 
until 30 June 2009. 

The authorisation process 

Authorisation is a process under which the Australian Competition and Consumer Commission 
(ACCC), in response to an application, can grant immunity on public benefit grounds against 
action under the competition provisions of the Trade Practices Act 1974 (the Act) except misuse 
of market power. 

Generally, the ACCC can grant immunity from the application of the competitive provisions of 
the Act if it is satisfied that the public benefit from the conduct outweighs any public detriment. 

The ACCC runs a public consultation process to assist it to determine whether a proposed 
arrangement results in a net public benefit. 

The applications for authorisation 

The NLA is a corporate body established by section 5 of the National Library Act 1960. Its role 
is to collect, preserve and make accessible to the public, documentary sources of national 
significance relating to Australia and the Australian people, as well as significant non-Australian 
library materials. The NLA applied for authorisation to tender for the use of general electronic 
resources (which may include encyclopaedias, dictionaries, general news, et cetera) on behalf of 
Australian libraries. The NLA intends to develop standard agreements which any library may 
enter into with suppliers of electronic resources. 

The ACCC's evaluation 

The ACCC considers that the proposed arrangements are likely to lead to a reduction in 
transaction costs and may reduce the cost to libraries of purchasing electronic resources. The 
ACCC considers that libraries are likely to pass these cost savings on to the public in the form of 
improved services, which is likely to constitute a public benefit. The proposed arrangements 
may also lead to a public benetit by improving public access to information resources. 

The ACCC also considers that the proposed arrangements are unlikely to: lead to a significant 
reduction in competition between libraries; allow the NLA to exercise monopsony power; or 
restrict otherwise efficient electronic resource providers from participating in the market. As 
such, the ACCC considers that the proposed arrangements are likely to lead to a small level of 
public detriment. 

On balance, the ACCC considers the public benefit is likely to outweigh the public detriment. 
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Conclusion 

The ACCC grants authorisation to the proposed arrangements until 30 June 2009. 

Interim authorisation 

At the time of lodging the application, the NLA requested interim authorisation to allow it to 
undertake the tender process, evaluate and to identify successful tenderers for negotiation 
purposes prior to potential inclusion in the panel arrangement. The NLA does not propose to 
enter into a deed or consequent contracts under interim authorisation. 

The ACCC granted interim authorisation on these terms at the time of issuing its draft 
determination on 7 December 2006. The ACCC notes that interim authorisation will remain in 
place until the date the ACCC's final determination comes into effect. However, the ACCC, at 
its discretion, may remove this immunity at any time. 
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1. Introduction 

Authorisation 

1.1 The Australian Competition and Consumer Commission (the ACCC) is the 
independent Australian Government agency responsible for administering the Trade 
Practices Act 1974 (the Act). A key objective of the Act is to prevent anti-competitive 
conduct, thereby encouraging competition and efficiency in business, resulting in a 
greater choice for consumers in price, quality and service. 

1.2 The Act, however, allows the ACCC to grant immunity from legal action for anti- 
competitive conduct in certain circumstances. One way in which parties may obtain 
immunity is to apply to the ACCC for what is known as an 'authorisation'. 

1.3 The ACCC may 'authorise' businesses to engage in anti-competitive conduct where it 
is satisfied that the public benefit from the conduct outweighs any public detriment. 

1.4 The ACCC runs a public consultation process when it receives an application for 
authorisation. The ACCC invites interested parties to lodge submissions outlining 
whether they support the application or not, and their reasons for this. 

1.5 After considering submissions, the ACCC issues a draft detennination proposing to 
either grant the application or deny the application. 

1.6 Once a draft determination is released, the applicant or any interested party may request 
that the ACCC hold a conference. A conference provides all parties with the 
opportunity to put oral submissions to the ACCC in response to the draft determination. 
The ACCC will also invite the applicant and interested parties to lodge written 
submissions on the draft. 

1.7 The ACCC then reconsiders the application taking into account the comments made at 
the conference (if one is requested) and any further submissions received and issues a 
final detennination. Should the public benefit outweigh the public detriment, the ACCC 
may grant authorisation. If not, authorisation may be denied. However, in some cases it 
may still be possible to grant authorisation where conditions can be imposed which 
sufficiently increase the public benefit or reduce the public detriment. 

The application for authorisation 

1.8 The National Library of Australia (the NLA) has lodged two applications for 
authorisation to enable it to tender for the use of certain electronic databases on behalf 
of the Australian library cornrnunity. The NLA intends to develop standard agreements 
which any library may enter into with suppliers of the databases. 

Interim authorisation 

1.9 Interim authorisation allows an applicant to engage in conduct proposed for 
authorisation as if authorisation had been granted, before the issuing of a final 
determination. Interim authorisation may be sought for part or all of the conduct 
proposed for authorisation. 
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1.10 The NLA is seeking interim authorisation to allow it to undertake the tender process 
and evaluate and identify successful tenderers. The NLA does not propose to enter into 
a deed or consequent contracts under interim authorisation. The NLA was granted 
interim authorisation on these terms on 7 December 2006. 

Chronology 

1.1 1 Table 1.1 provides a chronology of significant dates in the consideration of this 
application. 

Table 1.1: Chronology of application for authorisation A91012 & A91014 

18 September 2006 Application for authorisation lodged with the ACCC, including an 

29 

3 October 2006 Closing date for submissions from interested parties in relation to the 
application for authorisation. 

I -" , - **- - I . -- '< '% 

5 October 2 b 6  The ACCC advised the applicant that further information was needed for 
the ACCC to make a decision on interim authorisation, 

7 December 2006 Draft determination issued, including granting interim authorisation to 
allow the NLA to complete the tender process and to identify successful 
tenderers. 

. 2 -  

10 January 2006 Closing date for,submissions on the draft 

17 January 2007 Final determination issued. 
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2. Background to the application1 

Industry Background 

The National Library of Australia 

2.1 The NLA is a corporate body established by section 5 of the National Library Act 
1960. Its role is to collect, preserve and make accessible to the public, documentary 
sources of national significance relating to Australia and the Australian people, as well 
as significant non-Australian library materials. The NLA is Australia's largest reference 
library and also fills a leadership role within the Australian library community. 

2.2 The NLA is also a statutory authority established as the custodian of documentary 
sources of national significance and is run on a not-for-profit basis without receiving 
monies for the loan of books or media or the provision of information. 

Australian libraries 

2.3 Libraries operate for a number of purposes and service a wide section of the 
community including the general public, government, tertiary institutions, schools, and 
private businesses. These libraries can be broadly grouped into the following 
categories: 

public 

state 

government 

educational institution and 

special. 

Public libraries 

2.4 Public libraries are funded and operated by local councils. In addition to providing 
reference sources and fiction material for local communities they also frequently play a 
role in collecting and preserving the documentary heritage of their local municipality or 
area. 

State and Territory libraries 

2.5 State libraries are located in each State and Territory capital city, are open to the public 
and are funded and operated by State and Territory governments. State libraries 
typically possess more comprehensive reference and research facilities and services 
than public libraries. These libraries also have a key responsibility for collecting the 
documentary heritage of their State or Territory. 

' Much of the information in this chapter is sourced from the NLA's supporting submission 
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Government libraries 

2.6 Government libraries are operated by local, State and Territory and Commonwealth 
governments and particular departments or functions within those levels of 
government. These libraries assist the exercise of governmental functions by providing 
a targeted reference source and to retain a documentary record of government 
correspondence and decisions. Government libraries are not generally available for use 
by the public. 

School, university and TAFE libraries 

2.7 The majority of educational institutions at primary, secondary and tertiary level 
maintain a library to provide references for teaching, study and research. Primary and 
secondary libraries will typically use their resources to acquire works of fiction. 
Tertiary institutions will often have a range of libraries, some containing subject- 
specific reference material and some containing more comprehensive and general 
reference materials. By their nature, tertiary institutions are required to provide access 
to vast quantities of reference material. 

Special libraries 

2.8 This category captures other institutional or organisational libraries that are typically 
run by the private sector. This includes hospital reference libraries and libraries of large 
law firms. Special libraries are typically vocation specific, hnded by their parent 
organisations and are not generally accessible by members of the public. 

Resource providers 

2.9 Resource providers supply both specific and general materials in paper and electronic 
forms. The current applications involve a process that concerns the purchase of certain 
electronic resources from resource providers. A list of resource providers interested in 
the NLA's proposal is provided in the supporting submission and can be downloaded 
from the ACCC's website. 

Regulatory background 

Senate inquiry 

2.1 0 The NLA has noted that its National Licensing Proposal (and, by extension the current 
application for authorisation) stems from a Senate inquiry in 2003 into the role of 
libraries as providers of public infonnation in the online environment. The Senate 
Committee's terms of reference included: 

possible strategies which would enhance the wider use and distribution of 
information resources held by libraries, including the establishment of library 
networks, improved online access in libraries, online libraries, and greater public 
knowledge and skill in using library resources 

the use of libraries to deliver information and services over the internet to more 
effectively meet community demands for public information in the online 
environment. 
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The Senate Committee's report, entitled Tlze Role 0fLibrarie.s in the Online 
Environment, was delivered on 16 October 2003. The report noted the challenges posed 
by licensing of online resources, particularly those faced by individuals who are neither 
staff nor students of academic institutions. The report noted that several overseas 
jurisdictions, including Finland and several states in the USA, had addressed this issue 
by entering into contracts with online publishers to provide access to all residents in 
their jurisdiction. The report also noted that the Australian Government's Department of 
Health and Ageing had "started the ball rolling" by approving a national subscription to 
allow free public internet access to the internationally respected Cochrane Library of 
Medical Information. 

2.12 Recommendation 9 of the report stated: 

(a) that the National Library of Australia identify a number of key databases for 
which national site licensing might be desirable, and 

(b) that additional Australian Government funding be extended to the National 
Library of Australia for this purpose. 

Australian Government response 

2.13 The Australian Government's response to the Senate report was issued by the Minister 
for Communications, Information Technology and the Arts in June 2004. In response to 
Recommendation 9, the Australian Government stated that capital funding and other 
support for State and local government libraries is normally the responsibility of the 
relevant State, Territory or local government. While it did not provide funding for 
national site licensing, the Australian Government encouraged cross-sectoral 
approaches to effect solutions. 

National Licensing Forzrms 

2.14 In response to the Senate report and the Australian Government's response, the NLA 
convened a National Licensing Forum with representatives of library groups on 8 
December 2004 to investigate the feasibility of creating a national, cross-sectoral 
libraries consortium. The attendees at this forum were the representatives of Australia's 
peak library bodies. 

2.15 Following the first National Licensing Forum, a National Licensing Reference Group 
(Reference Group) was established to commence planning. The Reference Group 
comprised various library associations, a list of which is provided at paragraph 39 of 
the NLA's supporting submission. 

2.16 The Reference Group released an issues paper in July 2005 entitled "Making Online 
Information For All Australians A Reality - A Proposal by the National Licensing 
Reference Group To All Australian Libraries". This paper argues that: 

. . . the creation of a cross-sectoral libraries consortium to negotiate and purchase 
national level licenses is not only achievable but essential in delivering vital 
online information to all Australians, irrespective of their geographic location, 
social status, occupation or age. The social and economic benefits to the 
Australian Commonwealth and the community would be significant, visible and 
immediately realisable . . . 
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2.17 Second and third National Licensing Forums were held on 12 October 2005 and 3 July 
2006, respectively. Over the course of these hrther negotiations, the national licensing 
proposal changed from one that envisaged the actual acquisition of national level 
licenses by the NLA, to one that envisaged the negotiation of the terms of such licenses 
by the NLA with the actual acquisition occurring on a library-by-library basis. 
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The applications for authorisation 

3.1 On 18 September 2006, the National Library of Australia lodged application for 
authorisation A9 10 12 with the ACCC to collectively tender for access to certain 
electronic resources on behalf of the Australian library community. The NLA lodged a 
second, related application for authorisation (A91014) on 29 September 2006 for the 
NLA, on behalf of the Australian library community, to refuse to enter into contracts 
with electronic resource providers that are not successful in the tender process. 

The applications 

3.2 Application for authorisation A91012 was made pursuant to section 88(1) of the Act for 
an authorisation under that subsection: 

a) to make a contract or arrangement, or arrive at an understanding, a provision 
of which would have the purpose, or would have or may have the likely 
effect, of substantially lessening competition within the meaning of section 
45 of the Act, and 

b) to give effect to a provision of a contract, arrangement or understanding 
where the provision has, or may have, the effect of substantially lessening 
competition within the meaning of section 45 of the Act. 

3.3 Application for authorisation A91014 was made pursuant to section 88(1) of the Act for 
an authorisation under that subsection: 

a) to make a contract or arrangement, or arrive at an understanding, where a 
provision of the proposed conduct, arrangement or understanding would be, 
or might be, an exclusionary provision within the meaning of section 45 of 
the Act, and 

b) to give effect to a provision of a contract, arrangement or understanding, 
where the provision is, or may be, an exclusionary provision within the 
meaning of section 45 of the Act. 

3.4 The NLA has also sought interim authorisation for certain aspects of the proposed 
arrangements (see paragraph 3.12 - 3.1 3) 

3.5 Copies of the applications and the NLA's submission in support are available on the 
ACCC's public register and website. The main issues are outlined below. 

The proposed arrangements 

3.6 The NLA, on behalf of the Australian library community, is seeking authorisation to 
enable it to negotiate and conduct a tender process with electronic resource providers. 

3.7 The NLA has stated that it will conduct a public and transparent tender process to select 
electronic resource providers to participate in its National Licensing Proposal. The 
electronic resource providers that are successful in the tender process will constitute a 
panel with whom Participating Libraries may deal directly on the terms negotiated by 
the NLA. 
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3.8 The NLA intends to enter into a head deed with each chosen resource provider to 
formalise the contractual arrangements under which they will supply the selected 
electronic resources to participating libraries. The head deed will define, among other 
things: 

the products or services to be supplied by the particular electronic resource 
provider 

the standard terms upon which contracts are to be entered into between the 
electronic resource provider and individual participating libraries 

how each contract between electronic resource providers and participating 
libraries will be formed. 

3.9 Resource providers that are a party to a head deed will be required to provide the 
specified product, on the terms set out in the head deed, to any Australian library that 
wishes to take advantage of the terms negotiated by the NLA. The head deed provides 
that electronic resource providers will be appointed for two year terms. The NLA may, 
at its sole discretion, choose to extend the head deed for a term not exceeding two 
years. 

3.10 The NLA submitted a copy of a draft head deed as part of its application. This is 
available on the ACCC's website and public register. 

Term of authorisation 

3.1 1 The NLA has sought authorisation for a period of two years from the date the deed is 
signed, anticipated to be in the first quarter of 2007. This is consistent with the 
proposed term of the head deed. 

Interim authorisation 

3.12 The NLA is seeking interim authorisation to allow it to undertake the tender process, to 
evaluate and identify successful tenderers for negotiation purposes prior to potential 
inclusion in the panel arrangement. The NLA does not propose to enter into a deed or 
consequent contracts under interim authorisation. The ACCC granted interim 
authorisation on these terms on 7 December 2006. 

The NLA's submission in support of its application 

The scope of tlze proposed arrangements 

3.1 3 The NLA has submitted that the proposed arrangements are intended to apply to 
general rather than specific resources. The NLA submits that it intends to negotiate the 
supply of basic electronic resources that would be of interest to all, or most, publicly 
accessible libraries. In particular the NLA seeks to negotiate the supply of subject- 
orientated electronic resources in the following areas: 

Australian news and business information - full text access to a range of national, 
regional and rural sources including, but not limited to, newspapers, newswires, 
journals and other news and business information with a focus on Australian 
topics 
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general reference - general reference works such as dictionaries or 
encyclopaedias with a focus on a broad range of Australian topics 

health information - full text sources, including journals, newsletters, pamphlets, 
reports, reference works and other health and wellness information with a focus 
on topics for Australian consumers and health professionals. 

3.14 The NLA submits that this is an exhaustive list and that it does not intend to seek to 
negotiate the supply of more specialised, discipline or vocation-specific resources in 
the procurement process. 

3.1 5 The NLA submits that the electronic resources that may be sought under the proposed 
arrangements include: 

general and subject-based encyclopaedias 

dictionaries 

thesauri 

almanacs 

full-text newspapers 

biographical dictionaries 

databases of journal articles in the subject areas of news and current affairs 

business information, including company information, economic and market 
trends 

health information, including consumer health information and medical research. 

The timing of the tender process 

3.16 The NLA submits that its request for tender has set 13 September 2006 as the deadline 
for lodgement of tenders. The NLA states that, subject to the ACCC's approval, it 
expects to have the electronic resources available under the national licensing regime 
by early 2007. 

Objectives of the Proposal 

3.17 The NLA submits that there remains a large number of Australians who do not have 
access to a basic subset of reliable and authoritative electronic resources. The NLA 
submits that this is often because the libraries to which they have access cannot afford, 
and do not subscribe to, such resources. 

3.1 8 The NLA submits that access to reliable and authoritative electronic resources is 
fundamental to a well-informed, educated, economically competitive and democratic 
society. The inability of some individuals to access electronic resources increasingly 
places them at a significant disadvantage, particularly in light of the exponential growth 
of accessible infonnation via the internet and the transition in the focus of many 
resource providers from hardcopy to electronic media. The NLA provided a number of 
examples of the growth in electronic resources: 
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in June 2004 the NLA provided access to almost 144,000 electronic resources 
and at June 2006 this number had risen to almost 467,000 resources 

in 1996 there were no electronic journals purchased by the University of Adelaide 
Library; in 2006 they are purchasing over 25,000 unique electronic journal titles 

in 1998 no electronic resources were purchased by Victorian public libraries; 
today over 100 subscriptions to databases representing 200,000 titles are held. 

3.19 The NLA states that the enhanced finctionality of these electronic resources over print 
enables improved and more timely information access and delivery. 

3.20 In its July 2005 issues paper, the National Licensing Proposal Reference Group 
expressed the goal of the proposal in the following terms: 

(TJo provide all Australians with autlzoritative, online information resources tlzat 
will contribute to the social, educational and economic well-being of the 
community. 

3.21 More specifically, the NLA submits that the proposed arrangements seek to: 

enable all Australians, regardless of geographic location, to access quality online 
information resources in a manner that is both socially equitable and 
economically sustainable 

create a collaborative partnership between libraries across the nation for their 
mutual benefit and that of their users 

achieve an economically self-sufficient and fully funded consortium 

coordinate the cost effective purchasing of online resources for all library sectors 

promote, at a national level, the exchange of ideas and views between consumers, 
libraries, funding providers, publishers and electronic resource providers. 

Submissions on public benefit and detriment 

3.22 The NLA also submitted a number of specific claims about potential public benefits 
and detriments of the proposed arrangements. These are summarised as part of the 
ACCC's evaluation of the proposed arrangements at chapter 6 of this determination. 
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Submissions received by the ACCC 

4.1 The ACCC sought submissions from 32 interested parties potentially affected by the 
application, including various libraries, electronic resources and government 
departments. The ACCC received seven submissions from interested parties. Public 
submissions were received from: 

the Queensland Government Department of Education, Training and the Arts 
(QDETA) 

Australian Library and Information Association (ALIA) 

Arts Libraries Society of Australia and New Zealand 

the Parliament of Australia Department of Parliamentary Services 

Council of Australian Libraries 

National and State Libraries Australia (NSLA) 

4.2 These submissions broadly supported the NLA's proposed arrangements. In particular, 
QDETA noted that the proposed arrangements may lead to better access to electronic 
resources for schools and members of the public who lack the capacity to access the 
information from home. QDETA restated its support for the application after the 
release of the ACCC's draft determination. 

4.3 ALIA noted that the major benefit of the proposed arrangements will be in their 
potential to deliver improved and more equitable access to online information resources 
to the Australian community through the nation's libraries. NSLA submitted that the 
proposal supports the policy of Australian governments to encourage the development 
of knowledgeable citizens and workforces to reduce inequity. 

4.4 Full copies of public submissions are available from the ACCC website 
( \ \~ \ \ . \v .accc .gov.;~~~)  by following the 'Public Registers' and 'Authorisations Public 
Registers' links. 
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The net public benefit test 

5.1 The ACCC may only grant authorisation where the relevant tests in section 90 of the 
Act are satisfied. 

Application A91012 

5.2 The NLA lodged application for authorisation A91012 under section 88(1) of the Act to 
make and give effect to a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would have or might have the effect, of 
substantially lessening competition within the meaning of section 45 of the Act. The 
relevant tests for this application are found in sections 90(6) and 90(7) of the Act. 

5.3 In respect of the making of and giving effect to the arrangements, sections 90(6) and 
90(7) of the Act state that the ACCC shall not authorise a provision of a proposed 
contract, arrangement or understanding, other than an exclusionary provision, unless it 
is satisfied in all the circumstances that: 

rn the provision of the proposed contract, arrangement or understanding would 
result, or be likely to result, in a benefit to the public, and 

fl this benefit would outweigh the detriment to the public constituted by any 
lessening of competition that would result, or be likely to result, if the proposed 
contract or arrangement was made and the provision concerned was given effect 
to. 

Application A91014 

5.4 The NLA lodged application for authorisation A91014 under section 88(1) of the Act to 
make and give effect to a contract, arrangement or understanding, a provision of which 
is or may be an exclusionary provision within the meaning of section 45 of the Act. 

5.5 The relevant test is found in section 90(8) of the Act. 

5.6 Section 90(8) states that the ACCC shall not authorise a proposed exclusionary 
provision of a contract, arrangement or understanding, unless it is satisfied in all the 
circumstances that the proposed provision would result or be likely to result in such a 
benefit to the public that the proposed contract, arrangement or understanding should 
be authorised. 

Application of the tests 

5.7 There is some variation in the language in the Act, particularly between the tests in 
sections 90(6) and 90(8). 

5.8 The Australian Competition Tribunal (the Tribunal) has found that the tests are not 
precisely the same. The Tribunal believes the test under section 90(6) is limited to a 
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consideration of those detriments arising from a lessening of competition but the test 
under section 90(8) is not so limited.2 

5.9 However, the Tribunal has previously stated that regarding the test under section 90(6): 

[the] fact that the only public detriment to be taken into account is lessening of competition does 
not mean that other detriments are not to be weighed in the balance when a judgment is being made. 
Something relied upon as a benefit may have a beneficial, and also a detrimental, effect on society. 
Such detrimental effect as it has must be considered in order to determine the extent of its beneficial 
effect. 

3 

5.1 0 Consequently, when applying either test, the ACCC can take most, if not all, public 
detriments likely to result from the relevant conduct into account either by looking at 
the detriment side of the equation or when assessing the extent of the benefits. 

5.11 Given the similarity in wording between sections 90(6) and 90(7), the ACCC considers 
the approach described above in relation to section 90(6) is also applicable to section 
90(7). 

Definition of public benefit and public detriment 

5.12 Public benefit is not defined in the Act. However, the Tribunal has stated that the term 
should be given its widest possible meaning. In particular, it includes: 

... anything of value to the cormnunity generally, any contribution to the aims pursued by 
society including as one of its principle elements . . . the achievement of the economic goals of 
efficiency and progress.4 

5.13 Public detriment is also not defined in the Act but the Tribunal has given the concept a 
wide ambit, including: 

... any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.5 

Future with-and-without test 

5.14 The ACCC applies the 'future with-and-without test' established by the Tribunal to 
identify and weigh the public benefit and public detriment generated by arrangements 
for which authorisation has been sought.6 

' Ailstmliar? Association qf Patlzology Prcrctices Incorpor.ated [2004] ACompT 4; 7 April 2004. This view was 
supported in V F F  Cliicken Meat Gt.o~vers ' Bo~~cott  Airtho,-isation [2006] AcompT9 at paragraph 67. 
Re Association of Consulting Engineers, Australia (198 1) ATPR 40-2-2 at 42788. See also: Media Council 
case (1978) ATPR 40-058 at 17606; and Application of Soutl~ern Cross Beverages Pty. Ltd., Cndbuty 
Scli~veppes Pfy  Ltd and Amcrtil Ltd for review (198 1) ATPR 40-200 at 42,763,42766. 
Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. See also Queensland Co-operative Milling Association Ltd 
(1976) ATPR 40-0 12 at 17,242. 
Re 7-Eleven Stores (1 994) ATPR 4 1-357 at 42,683. 
Australian Performing Rights Association (1999) ATPR 41-701 at 42,936. See also for example: Australian 
Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of Australia 
(No.2) (1987) ATPR 40-774 at 48,419. 
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5.15 Under this test, the ACCC compares the public benefit and anti-competitive detriment 
generated by arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted. This requires the ACCC to predict how the 
relevant markets will react if authorisation is not granted. This prediction is referred to 
as the 'counterfactual'. 
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ACCC evaluation 

6.1 The ACCC's evaluation of the proposed arrangements is in accordance with the net 
public benefit test outlined in Chapter 5 of this determination. As required by the test, it 
is necessary for the ACCC to assess the likely public benefits and detriment flowing 
from the proposed arrangements. 

The market 

6.2 The first step in assessing the effect of the proposed conduct is to consider the relevant 
market(s) affected by that conduct. 

6.3 The NLA has submitted that the relevant market is likely to be expansively defined so 
as to include more traditional hardcopy reference materials as well as comparable 
sources of electronic information freely available via publicly accessible websites. 

6.4 The proposed arrangements involve the NLA tendering with certain electronic resource 
providers on behalf of particular libraries for access to the electronic resources. 

6.5 The ACCC does not consider that it is necessary in this matter to fully define the 
market, save for identifying the features that are likely to be relevant to its assessment. 
Given this, the ACCC considers that some thought should be given to the extent to 
which libraries compete with each other, both generally and in respect of their 
purchases from resource providers, so that it can assess the likely public benefits and 
detriment. 

6.6 In considering the likely areas of competition, the ACCC considers that libraries may 
compete, to some extent, with each other in a number of areas, including, the quality of 
their service, presentation of the library and the provision of resources of local interest. 
Competition between public libraries is likely to take place between those libraries in 
close proximity to each other, such that a geographical constraint is likely to exist. 

6.7 The level of competition is likely to vary based on the location and type of library and 
is unlikely to be very significant in the majority of cases. However, certain groups of 
libraries are likely to engage in more vigorous competition. For example, a research 
body may draw attention to the quality of its facilities (including its access to 
specialised reference material) available through its library to differentiate itself from 
other facilities. This may then serve as a means of attracting qualified personnel. The 
quality of facilities may also afford the research body greater funding opportunities. 

6.8 The ACCC considers that, insofar as these institutions compete with one another for 
funding and personnel, they may use their libraries as a point of differentiation, and a 
means to facilitate that competition. This is also likely to apply to tertiary institutions 
attracting students. 

6.9 The ACCC also considers that libraries are likely to be in competition for the purchase 
of electronic resources. The ACCC notes that although the market may appear to be 
non-rivalrous, inasmuch as the purchase of a resource at the market rate by one library 
will not preclude another from making the same purchase, this does not necessarily 
mean that the presence of a number of buyers within the market will not have an affect 
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on the pricing and output decisions of a supplier. In fact, the market rate is likely to 
have come about as a result of prevailing levels of supply and demand in the market. 
For this reason the ACCC considers that libraries are in competition with each other for 
the purchase of electronic resources. 

6.10 Therefore, the ACCC considers that features of this area of competition relevant to its 
assessment are: 

multiple types of libraries operate within Australia and serve different purposes 
(eg. public, educational, private) 

public libraries are non-profit organisations, and customers generally do not pay 
for their services 

in general, libraries are likely to compete with each other on matters such as 
service and the provision of resources of interest to their users, but that the level 
of competition may not be significant and is likely to be geographically 
constrained 

libraries attached to universities and other research bodies are likely to compete 
to attract resources 

libraries are likely to compete for the purchase of electronic resources. 

6.1 1 It is also necessary to define some general characteristics of those businesses that 
supply electronic resources to libraries and other features of this area of competition. 
The NLA has noted that many of the electronic resource providers operating in the 
market are international companies. The NLA has also noted that these businesses 
compete with hard copy reference materials and freely available electronic resources. 

6.12 The ACCC considers that the likely features and characteristics of this area of 
competition relevant to its assessment are: 

resources consist of both general and specialist materials 

many sellers of electronic resources are international companies to whom the 
Australian market is likely to be one of many markets into which it sells 

the cost of distributing electronic services is likely to be lower than printed 
materials 

sellers of electronic resources are likely to compete with freely available 
electronic resources, as well as traditional hard copy reference materials. 

The counterfactual 

6.13 As noted in Chapter 5 of this determination, in order to identify and measure the public 
benefit and public detriment generated by conduct for which authorisation is sought, 
the ACCC applies the 'future with-and-without test'. 

6.14 In its submission, the NLA noted that it does not consider that the conduct is at risk of 
breaching the relevant provisions of the Act, as the libraries are not carrying on a 
business within the meaning of section 2A of the Act. The NLA noted further that it 
does not consider itself to be in competition with other libraries for the acquisition of 
electronic resources, that no arrangement or understanding will take place between the 
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libraries and that it does not have an anti-competitive purpose in organising the national 
licensing arrangements. 

6.15 The ACCC considers however, that by approaching the ACCC for authorisation, the 
NLA must perceive that there is nonetheless some level of risk that the conduct may 
breach the Act. 

6.16 On the assumption that potential parties to the arrangement may be reluctant to enter 
into the proposed arrangements without the certainty provided by the authorisation 
process, the ACCC considers that the most likely situation without authorisation is one 
where individual libraries enter into individual contracts for the purchase of electronic 
resources. This is consistent with the status quo. 

Public detriment 

6.17 An important step in deciding whether authorisation should be granted is to determine 
the extent to which the proposed arrangements give rise to any public detriment. In 
determining the extent of the public detriment, the ACCC will consider any issues that 
it considers relevant, as well as any appropriate issues raised by the applicant or 
interested parties. 

6.18 The NLA submits that the proposed arrangements will result in no detriment to the 
public as: 

= the arrangements are voluntary for libraries 

parties are free to enter into arrangements outside of those negotiated by the NLA 

the arrangements are limited to general reference, news and health resources, and 
the majority of currently available electronic resources will be unaffected by the 
arrangements. 

Potential detriment arising from a lessening of competition 

6.19 In general, the ACCC considers that agreements between competitors on the terms and 
conditions of acquisition are likely to reduce competition, leading to a loss of economic 
efficiency. The ACCC considers that lost efficiencies are likely to constitute a public 
detriment. In the context of the current applications, the extent of any public detriment 
that may arise from a lessening of competition will depend on both the features of the 
proposed arrangements and the relevant market. The ACCC proposes to assess the 
extent to which the arrangements may lead to a lessening of competition between 
libraries, promote inefficiencies by creating a single buyer and potentially restricting 
other efficient providers of electronic resources from participating in the market. 

Potential loss of efficiencies arising from a lesserzing of competition 

6.20 The NLA's applications concern a proposed licensing arrangement for electronic 
resources. The licensing arrangement will make certain electronic resources available 
to all libraries on the terms and conditions agreed upon between the electronic resource 
providers and the NLA. 

6.21 As noted earlier, the ACCC considers that, in general, libraries are likely to compete, to 
some extent, with each other in a number of areas, including location, quality of 
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service, presentation of the library and provisioning of resources of interest to their 
users. The ACCC considers that the level of competition in these areas is likely to be 
low. The ACCC considers that the proposed arrangements may reduce competition 
between participating libraries by standardising the terms under which they source a 
proportion of their information resources. 

6.22 The ACCC considers however, that the general electronic resources covered by the 
proposed arrangements, referred to by the NLA as a basic subset of electronic 
resources, are likely to constitute only part of the resources of interest that libraries 
provide to their users. The other resources that libraries may provide will vary based on 
the type of library (local, state, government, etc), but may include printed fiction or 
non-fiction publications, specialist periodicals (either printed or electronic) and other 
services such as providing general internet access for the public. The ACCC considers 
that these other resources are likely to be relatively more important to competition 
between libraries than the provisioning of basic electronic resources. 

6.23 This is also likely to be the case where libraries are involved in more vigorous 
competition. As noted earlier in this section, the ACCC considers that competition is 
likely to take place where libraries attached to tertiary institutions, research bodies and 
businesses seek to hold specialised resources to gain an advantage over their 
competitors. A reduction in competition between these libraries would be likely to 
result in a public detriment. However, the ACCC again notes that the NLA's proposal 
relates only to general reference, news and health resources. The ACCC considers that 
the libraries in question are unlikely to use these electronic resources to obtain a 
competitive advantage. Rather, they are likely to compete by acquiring specialised 
information that is specific to their field of research or teaching. 

6.24 Further to this, the ACCC considers that to the extent the proposed arrangements allow 
libraries to direct more of their resources towards more specialised resources, by easing 
the process of acquiring basic resources, then they are likely to enhance the level of 
competition between libraries for specialist resources. 

6.25 Consequently, the ACCC considers that the proposed arrangements are unlikely to 
greatly affect the areas of competition between libraries identified earlier in this 
section. 

I~zefficcie~zcies that may result from creating a significant buyer 

6.26 If authorisation is granted to the proposed arrangements, the NLA will effectively be in 
a position where it is negotiating contracts with electronic resource providers for 
general reference, news, business and health resources on behalf of many other 
Australian libraries. If the arrangements had the effect of making the NLA a major 
prospective buyer of these resources, this would place it in a very strong bargaining 
position, and may enable the NLA to exercise some form of monopsony power. The 
extent to which this may occur will depend on the features of the relevant area of 
competition and those of the proposed arrangements. 

6.27 Monopsony power relies to a large extent on there being a single large buyer (or small 
number of large buyers) in the market with the ability to determine the total quantity of 
a good or service sold in that market. The ACCC considers that the features of the 
proposed arrangements, and those of the relevant area of competition, may serve to 
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prevent the exercise of monopsony power in the purchase of electronic resources. 
Firstly, the NLA is not actually the party responsible for purchasing the electronic 
resources, which may serve to lessen the extent to which it is able to control the 
quantity purchased. The presence of other buyers of electronic resources (likely to be 
libraries and other institutions operating in different countries) and the potential low 
cost of distribution is likely to further diminish the potential for monopsony power to 
be exercised in this instance. 

6.28 In all, the ACCC does not consider that the proposed arrangements are likely to afford 
the NLA the status of a single buyer or allow it to exercise monopsony power. 

Effect on the suppliers of electronic resources 

6.29 It is also relevant to the ACCC's consideration of the likely public detriment to 
determine the impact that the proposed arrangements may have on suppliers of 
electronic resources. In this regard, it is important to consider whether the proposed 
arrangements are likely to prevent otherwise efficient electronic resource providers 
fiom competing in the market, which could constitute a public detriment by reducing 
the efficiencies gained from competition. 

6.30 In this regard, the NLA has noted that libraries remain free to choose whether or not to 
enter into contracts with electronic resource providers on the terms negotiated by the 
NLA. The libraries can negotiate different terms and conditions with any electronic 
resource provider, including those that are party to the proposed arrangements. The 
NLA noted within its submission that no business selected to join its panel of electronic 
resource providers will be guaranteed contracts under the proposed arrangements, and 
that they will need to remain innovative and competitive to attract business. 

.3 1 The ACCC considers that the arrangements are unlikely to prevent efficient electronic 
resource providers from competing for the supply of their resources to libraries. Indeed, 
where a provider is not a party to the proposed arrangements, they would still be able to 
compete by offering similar or more favourable terms to individual libraries to gain 
market share. Similarly, a resource provider that is a party to the proposed 
arrangements is not prevented by those arrangements from offering more favourable 
tenns and conditions outside of the NLA's proposal in order to compete with other 
resource providers. 

6.32 The ACCC also notes that providers of general electronic resources are likely to have 
other avenues to sell their material, including selling internet based subscriptions to 
individual users and selling their products in hardcopy format to the public through 
book stores. 

6.33 Overall, the ACCC considers that the proposed arrangements are unlikely to prevent 
efficient and innovative electronic resource providers from competing for the sale of 
their products in Australia. 

Effect on Australiun suppliers 

6.34 A related issue is whether the proposed arrangements will prevent suppliers of 
Australian content from gaining the critical mass of customers needed to compete in the 
market. While it is likely that many of the electronic resource providers that supply 
general electronic resources will not be overly reliant on the Australian market to attain 
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critical mass, it is conceivable that those providing only Australian content will, to a 
large extent, rely on Australian buyers. 

6.35 The NLA has noted that the services purchased under the proposed arrangements are 
intended for the Australian community, and has indicated in its request to tender that it 
is seeking products with a significant proportion of Australian content. 

6.36 The ACCC considers that many libraries are likely to seek authoritative Australian 
materials as part of the resources of relevance to their local community. As such, these 
libraries are likely to seek to engage with electronic resource providers that offer 
relevant Australian content. 

6.37 It is worth noting again that these providers are not prevented from offering their 
products to Australian libraries outside of the proposed arrangements. To the extent that 
there is demand for such products, the ACCC considers it unlikely that businesses 
offering Australian content will be prevented from operating in the market by virtue of 
the proposed arrangements. 

6.38 Consequently, the ACCC considers that the proposed arrangements are unlikely to 
cause significant issues for providers of Australian content. However, the ACCC notes 
that, were the arrangements to prevent electronic resource providers from attaining the 
critical mass of customers needed to produce Australian content, then a public 
detriment may arise. 

Exclusionary provisions 

6.39 The NLA has also sought authorisation to refbse to enter into agreements with 
unsuccessful tenders. It is questionable whether this would constitute an exclusionary 
provision or simply the natural consequence of a tender process. 

6.40 Nevertheless, the ACCC does not consider that a decision by the NLA on behalf of 
Australian libraries not to enter arrangements with electronic resource providers under 
the tender process will lead to additional detriments to those identified above. 

6.41 Unlike other exclusionary arrangements, Australian libraries will continue to be free to 
deal with any electronic resource provider - simply outside of the proposed 
arrangements. 

ACCC conclusion on public detriment 

6.42 For the reasons outlined above, the ACCC considers that the detriment to the public of 
the proposed arrangements is likely to be minimal. 

Public benefit 

6.43 In order to grant authorisation to the proposed arrangements, the ACCC must be 
satisfied that the arrangements will result in a benefit to the public that outweighs any 
detriment to the public likely to result from the arrangements. 

6.44 There must also be a nexus between the claimed public benefits and the proposed 
arrangements for which authorisation is sought. In other words, the benefit must flow 
from the proposed arrangements. 
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6.45 The NLA submits that granting authorisation, allowing the creation of a licensing 
system for basic electronic resources, will result in a number of benefits to the public. 
The ACCC will consider these as well as any other benefits that it considers may be 
relevant to its assessment. 

Transaction cost savings 

6.46 The NLA claims that efficiency gains will result fi-om the minimisation of duplication 
of libraries' efforts to acquire electronic resources. The NLA submits that the time and 
cost incurred as a result of the negotiation process will be considerably reduced under 
the proposed arrangements. The NLA notes that some smaller institutions lack 
employees with appropriate negotiation skills andlor contract management skills. The 
NLA considers that this situation will be avoided under the proposed arrangements. 

6.47 In considering previous applications for authorisation, the ACCC has noted that 
transaction costs may be lower where the proposed arrangements reduce the need for 
individual businesses to negotiate with every business it acquires products from. Where 
the savings gained under such an arrangement are passed on to the consumer, in the 
form of lower prices or improved services, the ACCC has accepted that a public benefit 
would arise. 

6.48 The ACCC considers that under the current arrangements, libraries are likely to 
negotiate with electronic resource providers, but the extent of the negotiations will 
depend on the size of the library. For example, a smaller public library is likely to have 
less scope for negotiation than a State or Tertiary library, and is more likely to receive 
standard terms and conditions on a take it or leave it basis. The ACCC considers that 
the proposed arrangements may well have the effect of reducing the amount of 
negotiations undertaken by libraries, although the extent of these savings will be greater 
where the libraries are involved in significant negotiations. 

6.49 The ACCC considers that some transaction cost savings are likely to occur if 
authorisation is granted. The ACCC considers that these savings are likely to be used to 
improve the services offered by libraries to their patrons. To this extent, the ACCC 
considers that a public benefit is likely to arise. 

Improved access to information resources 

6.50 The NLA submits that the proposed arrangements will make electronic resources more 
affordable and their licensing more feasible for all Australian libraries. The NLA 
submits that a large number of Australian libraries do not have access to general 
reference online databases on subscription, which results in individuals having to rely 
on freely available web pages for online information. The NLA claims that this is a 
problem as there is an array of unreliable information on the internet. 

6.51 This issue was discussed in the report of the Senate in 2003, where it was noted that: 

... licence agreements come witlz conditions attached. They typically restrict 
access to specific users, and in some cases, to speciJic sites - in tlze case of  
university libraries, which are tlze most severely affected by tlze change, access 
is allowed to current nzernbet-s of the university community, namely the staffand 
students. Memberas of the public or even university alumni who may have access 
to tlze university l ibra~y no longer have access to the online subscr.iptions, 
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unless the library has the infrastructure in place to register the person as a 
guest, or visitor, or unless tlze libr-aiy is prepared to do the search for the 
visitor. It is unclear how common this latter practice is. 7 

6.52 Interestingly, the limitations placed on electronic resources, such as access restrictions, 
are often far greater than those that can be placed on printed materials, which can 
usually be borrowed from libraries and can, to some extent8, be photocopied without 
breaching intellectual property laws. These restrictions can have implications for the 
usefilness of the information contained within the electronic resources. 

6.53 The NLA also submits that its negotiation of access to electronic resources on behalf of 
a consortium of libraries will considerably increase its bargaining power. By allowing 
resource suppliers to obtain economies of scale, it should be able to secure 
advantageous terms of supply and pricing for the particular electronic resources. 

6.54 The ACCC considers that the NLA may be able to negotiate more favourable access 
terms for these resources, which may have the effect of making the resources more 
readily available to those who would not otherwise have access to them. To this extent, 
the arrangements may be seen as providing a benefit to the public, particularly to those 
who are not staff or students of tertiary institutions and may not otherwise have access 
to such information. 

6.55 The ACCC considers that it is likely, to some extent, that the proposed arrangements 
may allow the NLA to negotiate more favourable contract terms and conditions 
(including lower access fees) for libraries than if they were to negotiate individually. 
The ACCC considers that it is likely that any cost savings will be passed on to the 
public in the form of improved library services, which would constitute a public 
benefit. 

6.56 Consequently, the ACCC considers that the proposed arrangements may lead to 
improved public access to authoritative electronic resources when compared to the 
access that may be gained under the status quo. The ACCC considers that as the public 
is likely to place value on accessing such information, the proposed arrangements are 
likely to create a public benefit. 

Potential negative public benefit 

6.57 The NLA's proposal to put in place a preferred proportion of Australian content in its 
request to tender could serve to lessen the benefit associated with the proposed 
arrangements. The NLA's tender documents define the preferred percentage as 
70 per cent. In this situation, a business could have a larger amount of Australian data 
than another provider in absolute terms, but the presence of a significant amount of 
international information may see it fall below the 70 per cent mark, and be passed over 
in favour of a provider that offers less of either type of content, but meets the 
70 per cent quota. This may result in electronic resource providers removing 
international information to meet the preferred amount of Australian content. 

7 Senate to the Senate Environment, Communications, Information Technology and the Arts Reference 
Committee, The Role of Libraries in the Online Environmen!, 16 October 2003, paragraph 4.48, page 67 

8 The Senate Committee's report states at paragraph 4.38, page 62 that 10 per cent of a publication may be 
photocopied without breaching Intellectual Property laws. 
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6.58 The NLA submits that the stated percentage is a preferred level of Australian content 
and not a proscribed amount. The NLA notes that the preference is intended to meet an 
identified need by the library community. The market place will determine how 
realistic or otherwise the preference will prove to be. The NLA submits that the 
preference may be used in a circumstance where two providers offer products that are 
identical in every other way, but one offered 75 per cent Australian content while the 
other offered 69 per cent, then they would select the former over the later. 

6.59 While the ACCC considers that a system that more clearly valued the absolute amount 
of Australian content would create less confusion, it considers that the NLA's statement 
- that the preferred Australian content percentage is likely to be used as a way of 
differentiating between two providers offering substantially similar products - should 
signify that the preferred percentage will have the same effect in practice as an absolute 
measure. The ACCC considers that, as the preferred percentage is not a proscribed 
level, the NLA is likely to have regard to the overall amount of Australian content in 
each product when deciding on which electronic service providers to include under the 
proposed arrangements. 

6.60 As such, the ACCC does not consider that the preferred percentage of Australian 
content will serve to lessen the benefits of the proposed conduct. 

ACCC conclusion on public benefits 

6.61 The ACCC considers that the proposed arrangements are likely to lead to a reduction in 
transaction costs and may reduce the cost to libraries of purchasing electronic 
resources. The ACCC considers that libraries are likely to pass these cost savings on to 
the public in the form of improved services, which is likely to constitute a public 
benefit. The proposed arrangements may also lead to a public benefit by improving 
public access to information resources. 

Balance of public benefit and detriment 

6.62 The ACCC may only grant authorisation if it is satisfied that, in all the circumstances, 
the proposed arrangements are likely to result in a public benefit that will outweigh any 
public detriment. 

6.63 The ACCC considers that the proposed arrangements are unlikely to: lead to a 
significant reduction in competition between libraries; allow the NLA to exercise 
monopsony power; or restrict otherwise efficient electronic resource providers from 
participating in the market. As such, the ACCC considers that the proposed 
arrangements are likely to lead to a small level of public detriment. 

6.64 The ACCC considers that the proposed arrangements are likely to afford the public 
greater access to authoritative electronic resources and may also bring about some cost 
savings. The ACCC considers that the proposed arrangements are likely to generate a 
public benefit. 

6.65 On balance, the ACCC considers the public benefit is likely to outweigh the public 
detriment. 
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Length of authorisation 

6.66 The ACCC generally considers it appropriate to grant authorisation for a limited period 
of time, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances. 

6.67 In this instance, the NLA is seeking authorisation for a period of two years from the 
date of the deed signaturels, anticipated to be in the first quarter of 2007. 

6.68 The ACCC notes that this is consistent with the length of contract proposed by the 
NLA. The ACCC is minded however, to set a fixed date some time after the contracts 
are anticipated to finish. This would serve to remove the potential ambiguity 
surrounding the length of the authorisation. 

6.69 As such, the ACCC grants authorisation to the proposed arrangements until 
30 June 2009. 
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Determination 

The application 

7.1 On 18 September 2006, the National Library of Australia (the NLA) lodged application 
for authorisation A91 01 2 with the Australian Competition and Consumer Commission 
(the ACCC). On 29 September 2006, the NLA lodged related application for 
authorisation A9 10 14 with the ACCC. 

7.2 Application A91 01 2 was made using Form B Schedule 1, of the Trade Practices 
Regulations 1974. The application was made under subsection 88(1) of the Act to: 

make a contract or arrangement, or an-ive at an understanding, a provision of which 
would have the purpose, or would have or may have the likely effect, of 
substantially lessening colnpetition within the meaning of section 45 of the Act, 
and 

give effect to a provision of a contract, arrangement or understanding where the 
provision has, or may have, the effect of substantially lessening competition within 
the meaning of section 45 of the Act. 

7.3 Application A9 10 14 was made using Form A Schedule 1, of the Trade Practices 
Regulations 1974. The application was made under subsection 88(1) of the Act to: 

make a contract or arrangement, or arrive at an understanding, where a provision of 
the proposed conduct, arrangement or understanding would be, or might be, an 
exclusionary provision within the meaning of section 45 of the Act, and 

give effect to a provision of a contract, arrangement or understanding, where the 
provision is, or may be, an exclusionary provision within the meaning of section 45 
of the Act. 

7.4 In particular, the NLA seeks authorisation for its National Licensing Proposal to 
negotiate the terms and conditions under which Australian libraries may purchase 
certain electronic resources. 

The net public benefit test 

7.5 For the reasons outlined in Chapter 6 of this determination, the ACCC considers that in 
all the circumstances the arrangements for which authorisation is sought are likely to 
result in a public benefit that would outweigh the detriment to the public constituted by 
any lessening of competition arising from the arrangements. 

7.6 The ACCC is also satisfied that the arrangements for which authorisation is sought are 
likely to result in such a benefit to the public that the arrangements should be allowed 
to take place. 

7.7 The ACCC therefore grants authorisation to applications A91 01 2 and A91 014 
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Conduct for which the ACCC grants authorisation 

7.8 The ACCC grants authorisation to the NLA to undertake its National Licensing 
Proposal until 30 June 2009. 

Interim authorisation 

7.9 At the time of lodging the application, the NLA requested interim authorisation to 
allow it to undertake the tender process, evaluate and to identify successful tenderers 
for negotiation purposes prior to potential inclusion in the panel arrangement. The NLA 
does not propose to enter into a deed or consequent contracts under interim 
authorisation. 

7.10 The ACCC granted interim authorisation on these terms at the time of issuing its draft 
determination on 7 December 2006. The ACCC notes that interim authorisation will 
remain in place until the date the ACCC's final determination comes into effect. 
However, the ACCC, at its discretion, may remove this immunity at any time. 

Date authorisation comes into effect 

7.1 1 This determination is made on 17 January 2007. If no application for review of the 
determination is made to the Australian Competition Tribunal (the Tribunal), it will 
come into force on 8 February 2007. 
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