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Dear Mr Gregson

Re

	

	 Motor Trades Association of Australia — application for authorisation A91025:
interim authorisation

The Insurance Council of Australia Limited' (the Insurance Council) refers to the Australian
Competition and Consumer Commission's (the Commission) letter of 3 January 2007 in
relation to the Motor Trades Association of Australia's (MTAA) application for authorisation to
develop and promote its real times guide for smash repairs (the times guide).

The Insurance Council appreciates the opportunity to comment on the MTAA application.
This letter is limited to comments on the MTAA's request for "interim" authorisation of the
times guide and makes no comment on MTAA's substantive application.

This is an important matter for the industry and raises complex issues. However we wish to
draw to the Commission's attention that the Insurance Council and its members have been
given a very short timeframe to respond to the application made by the MTAA on 22
December 2006.

In summary, the Insurance Council considers that the Commission should not grant interim
authorisation. Set out below are the reasons for this view: 	 AUST. C'`),	 :r.314 &

CONSU'?.	 iiISSION

1	 JAN 1007

'The Insurance Council of Australia Limited (Insurance Council) is the representative body of the general insurance industry in
Australia, with its members representing more than 90 percent of total premium income written by private sector general
insurers.

The Insurance Council's member companies provide non life insurance products ranging from those usually purchased by
individuals (such as home and contents insurance, travel insurance, motor vehicle insurance) to those purchased by small
businesses and larger organisations (such as product and public liability insurance, workers compensation, commercial property
and directors and officers insurance).

Our members, both insurers and reinsures, are regulated and licensed by the Australian Prudential Regulation Authority
(APRA) and are a significant part of the financial services system. Recently published statistics from APRA show that the
private sector insurance industry generates direct premium revenue of $28.3 billion per annum and has assets of $82.3
billion. The insurance industry employs about 58,000 people.

Insurance Council of Australia Limited ABN 50 005 617 318
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Basis on which Commission may grant interim authorisation

The Commission may grant interim authorisation under s 91(2) of the Trade Practices Act
(the Act) if it considers that it is appropriate to do so. However, the Commission has stated
that it will only grant interim authorisation in special circumstances. This is because interim
authorisation allows an applicant to engage in conduct before the Commission has been able
to fully assess whether the conduct satisfies the authorisation tests in ss 90(6) and 90(7) of
the Act.2

While the Commission's power to grant interim authorisation is discretionary, in its draft
Guide to Authorisation the Commission has outlined the key factors to be taken into account
when considering interim authorisation. Among others, these factors include that the
Commission will consider:3

the urgency of the matter;

the extent to which the relevant market will change if interim authorisation is granted.
Interim authorisation is unlikely to be granted if doing so would permanently alter the
competitive dynamics of the market or inhibit the market from returning to its pre-
interim state if final authorisation is later denied. The Commission is more likely to
grant interim authorisation where it will maintain the status quo in the market; and

the possible harm to the applicant and other parties if a grant of interim authorisation
is granted or denied.

Basis of application for interim authorisation

The MTAA has stated that their rationale for requesting interim authorisation is as follows:

Interim authorisation is sought by the MTAA to allow it to begin promotion of the
proposed times guide which would allow for meaningful negotiation/ discussions
between smash repairers and insurers in order that they consider the proposed times
as a guide as an alternative to the FTFM estimate systems.

As the Motor Vehicle Repair and Insurance Industry Code of Conduct is already in the
market, MTAA considers that it is necessary to engage insurers and smash repairers
in consideration and discussion of a real times system as soon as possible. MTAA
believes that it is imperative to allow for adequate time to consult with and educate
smash repairers and insurers on the proposed times guide and therefore the
Association is seeking Interim Authorisation.4

2 ACCC: Guide to Authorisation, draft for comment February 2006 para 6.4, p 45.

3 ACCC: Guide to Authorisation, draft for comment February 2006 para 6.7, p 46.

4 MTAA application for authorisation A91025: para 10.1 and 10.2, p 24.
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It is not clear from the submission whether the MTAA is seeking to:

• have discussions between smash repairers and insurers about a proposed times
guide in general terms; or

• promote a particular times guide among smash repairers and insurers.

It seems from the application that interim authorisation is being sought for the latter reason,
that is, the promotion of a particular times guide. The Insurance Council has drafted its
submission on this basis. The Insurance Council also notes that the times guide itself is not
attached to the application for authorisation and the methodology associated with the times
guide is not articulated in the MTAA submission, which makes it impossible to fully assess its
merits.

No urgency

The issues that give rise to a consideration of a times guide are complex and have been the
subject of considerable discussion in the industry over a number of years. As the
Commission will be aware, some of the issues were raised at the Commission sponsored
roundtable discussions between the smash repair industry and the general insurance sector
in 2003, which are reflected in the Commission's issues paper s . Similar issues were raised
in the Productivity Commission Inquiry Report into the smash repair and insurance industry
in 20056 . This report resulted in further consultation with government and the promulgation
of the Motor Vehicle Insurance and Repair Industry Code of Conduct.

Relevantly, the Productivity Commission Inquiry Report recommended that 'the Code should
not attempt to specify or regulate, on an industry-wide basis, matters such as minimum
hourly rates or prices and standard hours for repair jobs...'7.

The Code of Conduct states at 6.2:

The parties acknowledge ongoing changes in the Industry in relation to the
development of realistic times and rates:

(a) Insurers will state clearly the estimation methodology to be applied; and

(b) Repairers in their estimation methodology may separately cost paint, parts,
significant consumables and mandatory government environmental levies in
so far as they apply to a repair.

5 ACCC: Issues paper September 2003 — Discussion on the relationships between the Australian motor body/ smash
repair industry and the general insurance sector.

6 Productivity Commission Inquiry Report: Smash Repair and Insurance No 34, 17 March 2005.

7 Productivity Commission Inquiry Report: Smash Repair and Insurance No 34, 17 March 2005, recommendation 6.3.
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The Insurance Council acknowledges that there is still some tension in the industry
associated with the FTFM (Funny Time Funny Money) system and other forms of quoting for
repair jobs. The Insurance Council also considers that it is important that these issues are
properly aired and considered in an appropriate environment where all parties are conscious
of the competition issues associated with trade wide discussions and agreements.

The fact that one insurer is in the process of developing a times guide system does not
create any particular urgency which would outweigh the detriments of allowing interim
authorisation.

In addition, the Insurance Council does not consider that the existence of the Code of
Conduct referred to above creates any urgency for the MTAA times guide to be promoted.

Given the extensive discussions which have occurred in the industry over a number of years
about these issues and the need to address any concerns in a systematic and thorough
fashion, the Insurance Council does not believe that there is any urgency such that the
MTAA should be allowed to promote the times guide prior to a proper consideration of the
authorisation application.

Changes to the market

If interim authorisation results in the MTAA promoting its times guide to smash repairers as a
guide as opposed to a concept before authorisation, the Insurance Council is concerned that
this may alter the competitive dynamics of the smash repair/ insurance market and may
inhibit the market from returning to its pre-interim authorisation state.

In its application, the MTAA states that there are currently around 140 private sector general
insurers in Australia and that 'most of these insurers request estimates to be prepared and
submitted using the FTFM methodology' 8 . The promotion of the times guide would therefore
not maintain the status quo in the market but potentially result in changes which may be
difficult to reverse if the final application was unsuccessful. In particular, the Insurance
Council notes that once the MTAA times guide is promulgated and the contents of the guide
are promoted, the information in the guide is likely to be incorporated into smash repair
quotation systems. Once changes are made to these smash repair quotation systems the
changes will be difficult to unwind particularly given the number of participants in the industry.

The MTAA has stated that they represent the interests of over 100,000 retail motor trade
businesses in Australia and in particular, the main associations of motor vehicle body
repairers9 . This group of organisations is by its nature disparate and involves competitors in
the supply of motor vehicle repair services. Repair shops range from large and sophisticated
businesses to small operations. If the MTAA promotes the times guide prior to final

8 MTAA application for authorisation A91025: para 9.3, p 21.

9 MTAA application for authorisation A91025: para 1.1, p 4.
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authorisation amongst these members, a significant portion of the industry would be involved
in this.

In these circumstances the Insurance Council is concerned that the ramifications of
promoting the times guide prior to full consideration by the Commission may be irreversible.

No harm to the applicant or third parties if interim authorisation not granted

The Insurance Council does not consider that the MTAA and its members will be harmed if it
cannot promote the times guide as an alternative to any other guide prior to its full
consideration by the Commission. Should authorisation ultimately be granted by the
Commission, the MTAA will then have the opportunity to promote their guide.

However, for the reasons set out above, the Insurance Council is concerned that granting
interim authorisation may alter the current status quo which will be difficult to reverse and
may result in detriment to consumers and other participants in the industry.

Conclusion

The Insurance Council strongly holds the view that the Commission should not grant interim
authorisation for the following reasons:

• As the proposed times guide is not attached to the MTAA submission, the MTAA has
not produced sufficient evidence to support its application

• There is no urgency such that interim authorisation is required

Promoting the times guide before final authorisation is granted may alter the
competitive dynamics of the smash repair/ insurance market and may inhibit the
market returning to its pre-interim authorisation state

There is no harm to the MTAA if it cannot promote the times guide prior to its full
consideration by the Commission

• There is a potential for consumers and other participants in the industry to be harmed
if interim authorisation is granted.

Because of the importance of considering issues associated with the MTAA times guide or
any other times guide carefully and the potential for the promotion of the MTAA times guide
to cause confusion, the Insurance Council is of the view that the MTAA's request for interim
authorisation should not be granted.

Yours sincerely

Kerrie Kelly
Executive Director & C

5 of 5


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5

