
Submission in relation to authorisation applications 
Applicants: National Foods and Dairy Farmers 

Re: Joint acquisition of milk haulage services in South Australia 

7.2 To achieve logistical efficiencies and savings, National Foods and Dairy Farmers 
have conducted jointly a tender process, in which a number of milk haulage providers 
were invited to tender to collect the aggregate South Australian volume of farmgate 
milk for National Foods and Dairy Farmers. The milk haulage service providers 
invited to tender were: 

7.4 National Foods and Dairy Farmers anticipate that the successful tenderer is likely to 
have a combination of milk tankers along the following lines (although the final 
combination will be a matter for the successful tenderer): 

(1) Three tri-axle trucks and tankers (capacity 27,000 litres); 

(2) Three 19-metre B Double trucks and tankers (capacity 35,000 litres); and 

(3) Two 25-metre B Double trucks and tankers (capacity 43,000 litres). 

Description of conduct in respect of which authorisation is sought 

7.5 National Foods and Dairy Farmers seek authorisation, for themselves and also on 
behalf of the successful tenderer referred to below, to make and give effect to a 
contract, arrangement or understanding (including the negotiation of such an 
agreement) in which those parties will: 

(1) jointly tender out their joint raw milk transportation requirements in regions of 
South Australia (but not the south east regions in and around Bordertown) to 
an independent corporation providing milk haulage services (the successful 
tenderer); 

(2) negotiate and enter into a tripartite agreement for a period of 4 - 6' years with 
a provider of milk haulage services (i.e. the successful tenderer); and 

(3) jointly negotiate and agree on a price for the services to be provided, in which 
National Foods and Dairy Farmers will each pay for the services used by them 
on a basis reflecting their respective aggregate volumes of milk collected 
(whether collected directly or by the system of 'milk balancing' described in 
section 14.1 (8) below), 

(the Joint Acquisition). 

The most likely estimate of the duration will be 
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7.6 National Foods and Dairy Farmers may also make and give effect to a further term of 
the Joint Acquisition in which National Foods and Dairy Farmers will acquire the 
services exclusively from the successful tenderer during the term of the Joint 
Acquisition. National Foods and Dairy Farmers seek authorisation for themselves 
and also on behalf the successful tenderer (a corporation) to engage in conduct of 
this kind''. 

7.7 National Foods and Dairy Farmers also seek authorisation to make and give effect to 
a further contract, arrangement or understanding (including the negotiation leading up 
to such an agreement) on similar terms to the Joint Acquisition described in 
paragraphs 7.4, 7.5 and 7.6 above at the expiration or termination of the Joint 
Acquisition. This further agreement would also be for a term of 4 - 6 years. The 
parties seek authorisation for themselves and also the successful tenderer of that 
agreement, should it occur. 

8. The Applicants' submission to the ACCC 

8.1 Section 45(2)(a)(i) of the TPA - Exclusionary Provision 

(1) The proposed Joint Acquisition may have the potential to amount to a 
contract, arrangement or understanding containing an exclusionary provision 
prohibited by section 45(2)(a)(i). 

(2) Relevantly, section 4D of the TPA provides that the purpose of an 
exclusionary provision must be to prevent, restrict or limit the supply of 
services to, or the acquisition of services from, particular persons or classes of 
persons whether generally or in particular circumstances or particular 
conditions by any of the parties to the contract, arrangement or understanding 
(or any of their bodies corporate). 

(3) It is recognised that National Foods and Dairy Farmers are competitors for the 
acquisition of milk haulage services. As the proposed Joint Acquisition is to 
be by way of tripartite agreement, then it is to be made between 2 or more 
persons who are competitive with each other. It is possible that the successful 
tenderer will seek to impose a condition in the agreement that National Foods 
and Dairy Farmers exclusively acquire the farmgate milk distribution services 
from the successful tenderer. 

(4) National Foods and Dairy Farmers submit that the proposed Joint Acquisition 
would not contain an exclusionary provision as the requisite purpose, let alone 
a substantial purpose, of the provision is not to restrict persons (other than the 
unsuccessful tenderers) from supplying milk to them. 

10 While the identity of the successful tenderer is not yet known, both National Foods and Dairy 
Farmers will be direct parties to the contract, arrangement or understanding for which the 
authorisation is sought. This contrasts to the circumstances in Jones v Australian Competition & 
Consumer Commission (2003) 131 FCR 216 in which the applicants were not in fact parties to the 
contract, arrangement or understanding for which the authorisation was sought. 
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only), redeploy resources to provide similar services to those sought 
under the Joint Acquisition. 

(c) The threat or ability for such competitive entry is already an existing 
factor in the market. 

(d) The Joint Acquisition (and any subsequent retender of the 
arrangement) will provide a direct incentive for competitive entry by 
firms not presently in the market by providing a certainty of volumes to 
be transported and a sufficiently long period of time in which to recoup 
any investments and sunk costs that might be incurred. The combined 
volumes to be transported under the Joint Acquisition will provide a 
greater incentive to competitive entry than either of the parties 
tendering out separately. 

(e) It was noted above that both Murray Goulburn and WCBF have 
significant in-house fleets. These fleets can be readily deployed to 
new regions and markets should the need occur. 

(f) While there would be some sunk costs in establishing a local presence, 
the length of transportation contracts (discussed further below) would 
be sufficient to allow such entry to be realistic. 

(3) Regulation 

(a) As a food product, the transportation of milk must meet minimum 
regulatory standards. A key regulatory requirement is insulated 
transportation. While drivers are also required to be certified, 
certification requirements are not onerous and can be readily obtained. 

(4) Timing of competitive entry 

(a) Many transportation contracts are for a number of years. The timing of 
contract renewals enables both milk processors and milk transporters 
adequate time to plan for subsequent contracts. Therefore, while there 
are some barriers to entry, as discussed above, these are low and, 
given the nature of significant transportation contracts, should only be 
considered as minor. 

(b) The duration of the Joint Acquisition for a period of 4 - 625 years is 
likely to be required in order to allow the successful tenderer to make 
an adequate return on its investment, particularly regarding the costs it 
will incur for the trucks and tankers referred to above. This period will 
also allow competitive service providers sufficient time to plan for entry 
towards the expiration of the contract. This would ensure competitive 
bids for each term of the tender process. 

25 The most likely estimate of the duration will be - 
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