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Summary 
The ACCC denies authorisation for the FCAI to coordinate and disseminate its members’ views 
regarding the development of facilities for the importation and exportation of motor vehicles 
into and out of Australia.  The ACCC also denies authorisation for the FCAI to negotiate model 
terms and conditions for the use of such facilities, except with respect to facilities provided by 
automotive stevedores and port facilities managers.  The ACCC authorises the negotiation of 
model terms and conditions with automotive stevedores and port facilities managers for 5 years.   

The authorisation process 

The Australian Competition and Consumer Commission (ACCC) can grant immunity from the 
application of the competition provisions of the Trade Practices Act 1974 (the Act) if it is 
satisfied that the benefit to the public from the conduct outweighs any public detriment.  The 
ACCC conducts a public consultation process to assist it to determine whether a proposed 
arrangement results in a net public benefit. 

The application for authorisation  

On 12 December 2006, the Federal Chamber of Automotive Industries (FCAI) lodged 
application for authorisation A91023 with the ACCC. 

The FCAI applied for authorisation to coordinate and disseminate its members’ views about the 
development of new facilities for the importation and exportation of motor vehicles into and out 
of Australia, including liaising with all relevant stakeholders in respect of such facilities. 

Authorisation is also sought for the FCAI to negotiate model terms and conditions for the use of 
new and existing facilities by its members, including the prices of services provided.  Relevant 
facilities and service providers identified by the FCAI include shipping lines, ports, port 
facilities managers, stevedores, area hire services, pre-delivery inspection (PDI) services and 
land transport. 

The FCAI has sought authorisation for 10 years. 

Background 

The FCAI is the peak industry organisation representing the automotive industry in Australia.  
The FCAI’s membership comprises Australia’s four domestic passenger motor vehicle 
manufacturers and all major international brands which import and market passenger, light 
commercial and four-wheel-drive vehicles and motor cycles in Australia.   

ACCC assessment  

There are two limbs to the FCAI’s application.  The first concerns the FCAI coordinating and 
disseminating its members’ views and liaising with relevant stakeholders for the development 
and design of appropriate automotive facilities.  The second concerns the FCAI negotiating 
model terms and conditions, including price, for the use of new and existing automotive 
facilities.  The ACCC has considered each limb in turn. 
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Coordinating and disseminating members views regarding development of facilities 

Up to a point, the FCAI contributing to the relationship between its members and those 
businesses with whom its members deal does not give rise to concerns under the Act.  Industry 
associations can represent and assist their members in matters such as making common 
representations regarding the development of facilities, liaising with stakeholders and 
disseminating and collecting members’ views on these issues without the need for authorisation. 

In respect of this limb of the application, the FCAI has not identified any conduct beyond that 
which it would engage in absent authorisation.  Accordingly the ACCC considers that the FCAI 
has failed to demonstrate any additional public benefit generated by the arrangements beyond 
that which would accrue absent authorisation and does not proposes to grant authorisation to this 
limb of the FCAI’s application.   

This does not preclude the FCAI from undertaking its role of representing members’ views 
provided it does so within the limits set by law.  This is no different to its representation in other 
areas or indeed the position of hundreds of other industry associations in Australia. 

Negotiation of model terms and conditions 

The FCAI has not explicitly sought authorisation to collectively bargain with suppliers of 
facilities for the importing and exporting of motor vehicles.  Rather, it seeks to establish model 
terms and conditions which will be available to any FCAI member who so chooses.  However, 
while distinguishable at some level from the more conventional forms of collective bargaining 
the ACCC generally considers in the authorisation context, the effects of the FCAI’s proposal 
are, in many respects, analogous to those of FCAI members forming a collective bargaining 
group. 

Public detriment   

The proposed arrangements will significantly change the balance in bargaining power between 
FCAI members and providers of facilities for the importing and exporting of motor vehicles.  In 
some cases the FCAI could, in effect, become a monopsony acquirer of these services.  In 
others, a significant volume of suppliers’ customers could become aggregated as a single 
purchaser. 

In the markets for PDI services, shipping and land transport, where there are currently a number 
of competing buyers and sellers, the collective bargaining power of FCAI members may be able 
to be used to force service providers to accept terms and conditions which they would not 
otherwise, if bargaining positions were more evenly balanced.  The effect would be to distort 
market outcomes, both in terms of price and quality of service, resulting in inefficiencies in 
resource allocation. 

In contrast, in the markets for port facilities and automotive stevedoring, the bargaining power 
of suppliers significantly diminishes the possibility that the aggregation of bargaining power by 
FCAI members could be used anti-competitively. 

Public benefit 

The ACCC does not consider that the changes in the balance of bargaining power that would 
result from the FCAI negotiating model terms and conditions with PDI service providers, 
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shipping lines and land transport providers will result in a public benefit.  Rather, as noted, they 
may distort market outcomes resulting in inefficiencies in resource allocation. 

However, the ACCC considers that the changes in the balance of bargaining power that would 
result from the FCAI negotiating model terms and conditions with port facilities managers and 
automotive stevedores may result in some public benefit.  Specifically, redressing existing 
imbalances in bargaining power between these parties may reduce any market distortions 
resulting from the more limited competition for the provision of these services. 

Further, providing FCAI members with a degree of bargaining power may assist in facilitating 
direct negotiations with port facilities managers and automotive stevedores.  Currently direct 
negotiation in respect of these services does not occur and charges are levied on FCAI members 
through shipping lines.  Such direct negotiation would afford FCAI members greater input into 
contract terms and conditions, provide greater transparency in respect of contractual 
arrangements and improve flows of information between the parties.  To the extent that the 
resultant efficiency gains are reflected in consumer pricing, or more generally through 
competitive improvements in the motor vehicle industry, the proposed arrangements are likely 
to generate a public benefit.  

The ACCC does not accept that the transaction cost savings claimed by the FCAI to result from 
the proposed arrangements will necessarily be realised.  As a general principle, transaction costs 
are likely to be lower where a single negotiation process is undertaken, rather than where 
acquirers and suppliers must negotiate individually.  However, the requirements of FCAI 
members are diverse, such that any negotiation of model terms and conditions will need to be 
supplemented by individual negotiation.  Further, the proposed arrangements may result in the 
FCAI seeking to negotiate with parties who currently pass on their charges to FCAI members 
through third parties without any direct negotiation.  As such, it is not clear that the costs 
involved in the FCAI engaging in negotiations on behalf of its members would be reduced by 
the proposed arrangements. 

Balance of public benefit and detriment 

The ACCC denies authorisation for the FCAI to coordinate and disseminate its members’ views 
and liaise with relevant stakeholders for the development and design of appropriate facilities for 
the importing and exporting of motor vehicles. 

The ACCC considers that the FCAI’s proposal to negotiate model terms and conditions with 
shipping lines, PDI and land transport service providers, by restricting competition between 
FCAI members for the acquisition of these services, will generate a level of anti-competitive 
detriment.  The ACCC does not consider that negotiating model terms and conditions with these 
service providers generates any off-setting public benefit.  Accordingly, the ACCC denies 
authorisation to this limb of the FCAI’s application. 

In the markets for port facilities and automotive stevedoring, the potential for the arrangements 
to generate an anti-competitive detriment is mitigated by the bargaining power of suppliers.  
Indeed, given that these markets are more heavily concentrated, changes in the balance of 
bargaining power may result in some public benefit by reducing any market distortions resulting 
from the more limited competition for the provision of these services. 

Further, the proposed arrangement may facilitate direct negotiations with port facilities 
managers and automotive stevedores affording FCAI members greater input into contract terms 
and conditions, provide greater transparency in respect of contractual arrangements and improve 
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flows of information between the parties.  This is likely to improve the efficiency of motor 
vehicle importers’ and exporters’ operations.  Accordingly, the ACCC grants authorisation to 
this limb of the FCAI’s application. 

Length of authorisation  

The ACCC grants authorisation for the FCAI to negotiate model terms and conditions with port 
facilities managers and automotive stevedores for a period of 5 years. 
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PCTC Pure Car/Truck Carriers 

POAGS P&O Automotive & General Stevedoring Pty Ltd 

PoMC Port of Melbourne Corporation 
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1. Introduction 

Authorisation 

1.1 The Australian Competition and Consumer Commission (the ACCC) is the 
independent Australian Government agency responsible for administering the Trade 
Practices Act 1974 (the Act).  A key objective of the Act is to prevent anti-competitive 
conduct, thereby encouraging competition and efficiency in business, resulting in a 
greater choice for consumers in price, quality and service. 

1.2 However, in certain circumstances the ACCC is able to grant immunity from legal 
action for conduct that might otherwise raise concerns under the competition provisions 
of the Act.  One way in which parties may obtain immunity is to apply to the ACCC for 
what is known as an ‘authorisation’. 

1.3 The ACCC may ‘authorise’ businesses to engage in such conduct where it is satisfied 
that the public benefit from the conduct outweighs any public detriment.   

1.4 The ACCC conducts a public consultation process when it receives an application for 
authorisation.  The ACCC invites interested parties to lodge submissions outlining 
whether they support the application or not, and their reasons for this.   

1.5 After considering submissions, the ACCC issues a draft determination proposing to 
either grant the application or deny the application. 

1.6 Once a draft determination is released, the applicant or any interested party may request 
that the ACCC hold a conference.  A conference provides all parties with the 
opportunity to put oral submissions to the ACCC in response to the draft determination.  
The ACCC will also invite the applicant and interested parties to lodge written 
submissions commenting on the draft. 

1.7 The ACCC then reconsiders the application taking into account the comments made at 
the conference (if one is requested) and any further submissions received and issues a 
final determination.  Should the public benefit outweigh the public detriment, the 
ACCC may grant authorisation.  If not, authorisation may be denied.  However, in 
some cases it may still be possible to grant authorisation where conditions can be 
imposed which sufficiently increase the benefit to the public or reduce the public 
detriment. 

The application for authorisation 

1.8 On 12 December 2006 the Federal Chamber of Automotive Industries (FCAI), on 
behalf of its members, lodged application for authorisation A91023 with the ACCC. 

1.9 The FCAI applied for authorisation to coordinate the process for the development of, 
and terms and conditions of use of, new and existing facilities for the importation and 
exportation of motor vehicles into and out of Australia, including without limitation, 
berths, laydown areas, storage areas, pre-delivery inspection facilities and train and 
truck loading and unloading facilities. 
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1.10 The FCAI seeks authorisation for a period of ten years. 

1.11 The application for authorisation is discussed in further detail in Chapter 3 of this 
determination. 

Chronology 

1.12 Table 1.1 provides a chronology of significant dates in the consideration of this 
application.   

Table 1.1: Chronology of application for authorisation A91023 

DATE ACTION 

12 December 2006 Application for authorisation lodged with the ACCC. 

15 January 2007 Closing date for submissions from interested parties in relation to the 
application for authorisation. 

13 February 2007 Submission received from FCAI in response to interested party 
submissions. 

17 April 2007 Draft determination issued. 

11 May 2007 Closing date for submissions from interested parties in relation to the draft 
determination 

21 May 2007 FCAI submission in response to the draft determination received 

6 June 2007 Final determination issued 
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2. Background to the application 

The Applicant 

2.1 The FCAI is the peak industry organisation representing the automotive industry in 
Australia.  The FCAI’s membership comprises the four domestic passenger motor 
vehicle manufacturers and all major international brands which import and market 
passenger, light commercial and four-wheel-drive vehicles and motor cycles in 
Australia.  A full list of FCAI members is at Appendix A. 

Industry participants 

2.2   The FCAI submits that the requisite facilities for importing and exporting motor 
vehicles include, shipping, access to Australian ports and their facilities (ie berths, 
ability to accept particular vessels, train and truck loading and unloading facilities and 
land/storage space), and providers of automotive stevedoring and pre–delivery 
inspection services.  Diagram 2.1 depicts the logistics chain for importing of motor 
vehicles. Exporting of motor vehicles works in reverse, excluding PDI services, from 
the manufacturer, rather than the dealer, to the shipping line.  

Diagram 2.1 - Autologistics chain  
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The Australian automotive industry 

2.3 The Australian automotive industry is supplied with both locally manufactured and 
imported vehicles.  Local car manufacturers are located in Adelaide and Melbourne 
with vehicles distributed nationally and internationally. 

2.4 Local manufacturers also import vehicle parts and materials, usually direct to the 
manufacturer in Melbourne or Adelaide. 

2.5 The FCAI submits that in 2005, 988,269 new motor vehicles were sold in Australia.  
According to data provided by the FCAI the turnover value of the automotive industry 
in Australia is approximately $27 billion per annum of which the value of exports is $5 
billion.  Export of motor vehicle components accounted for almost $2 billion of that 
figure.  The FCAI submits that the automotive industry is now the sixth largest exporter 
in Australia.   

2.6 The FCAI submits that in 2006 there were 46 vehicle brands importing and/or 
exporting passenger, commercial, four-wheel-drive vehicles and motor cycles into and 
out of Australia. 

Shipping Lines 

2.7 Automotive vehicles are transported to and from Australia by sea on Pure Car Carriers 
(PCC), Pure Car/Truck Carriers (PCTC) and larger roll on roll off “Ro-Ro” ships that 
allow freight to be rolled on and rolled off ships via a large ramp. Shipping lines 
contract with automotive stevedores to discharge cargo to the first point of rest. 

2.8 The FCAI submits car carrying vessels need unrestricted access to berths.  The 
discharging process is relatively short compared to other cargo carrying vessels but due 
to the random arrival times, these vessels become susceptible to berth congestion and 
the possibility of demurrage charges on vessels held offshore pending berth 
availability. 

2.9 Vessels that carry motor vehicles are operated by NYK Line (Australia) Pty Ltd, Mitsui 
OSK Lines (Australia) Pty Ltd, ‘K’ Line (Australia) Pty Ltd, Toyofuji Shipping Co. 
Ltd, Höegh Autoliners and Wallenius Wilhelmsen Lines. 

2.10 Shipping lines contract with automotive stevedores for various port services.  The fees 
for these services are passed on to the motor vehicle importers and exporters. 

Automotive Ports1 

2.11 While there are more than 50 ports around Australia, the FCAI submits there are only 
13 Australian ports into which motor vehicles are or can potentially be imported or 
exported, nine of which currently provide dedicated automotive facilities.2  

                                                 
1  Unless otherwise stated, figures regarding the number of motor vehicles imported and exported have been 

supplied by the FCAI in their submission on 7 December 2006. 
2  Melbourne, Adelaide, Sydney, Brisbane Fremantle, Townsville, Newcastle, Darwin, Port Kembla, Burnie, 

Devonport, Hobart and Launceston 
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2.12 Melbourne and Adelaide are the main Australian ports currently used for exporting 
motor vehicles. Sydney/Port Kembla, Brisbane, Townsville, Fremantle and Darwin 
primarily import motor vehicles. Two ports in Tasmania process a limited number of 
motor vehicles.  

2.13 Ports generally apply fees for port facilities including, wharfage, channel, berth hire, 
security, water and sewerage services.  Tariffs appear to be standard and non-
negotiable and are charged to shipping lines. 

Glebe Island Automotive Terminal and Darling Harbour 

2.14 Glebe Island Automotive Terminal is located in Port Jackson, Sydney. It is designed as 
a Ro-Ro and automotive facility with space for 5000 vehicles.3   

2.15 Australian Amalgamated Terminals (AAT) commenced operating at Glebe Island in 
December 2002.   

2.16 In 2005/2006 over 238,000 motor vehicles were imported through Sydney’s ports, 
predominantly through the Glebe Island Automotive Terminal.4 

Port Kembla 

2.17 In October 2005 the NSW Government announced a $140 million infrastructure plan to 
transform Port Kembla into Australia’s leading car import centre. 

2.18 The Premier of NSW, Morris Iemma, announced in October 2005 that motor vehicle 
imports will be relocated from Glebe Island to Port Kembla by 2008. 

Port of Melbourne 

2.19 The Port of Melbourne currently provides automotive facilities at Webb Dock East and 
Webb Dock West. The Port of Melbourne Corporation (PoMC) in its Port Development 
Plan 2006 – 20355 indicates automotive stevedoring will be progressively relocated 
from Webb Dock East to Webb Dock West by 2017 to make way for international 
containers. 

2.20 PoMC’s Port Development Plan indicates that whilst motor vehicle terminals are 
important in servicing the needs of the export industry in particular, by comparison 
they do not require high cost facilities, their major needs being land area, which may be 
provided at alternative locations within the port or at another Victorian port.  The 
PoMC considers the trade of motor vehicles to be more flexible than other trades in its 
ability to be accommodated at alternative locations. 

2.21 For these reasons, the long term development strategy for motor vehicles is not as 
definitive as other cargoes.  PoMC notes that Webb Dock provides considerable scope 
for motor vehicles up to 2025, but in the longer term PoMC envisages a need to free up 

                                                 
3  Sydney Ports website, http://www.sydneyports.com.au.  
4  Sydney Ports Trade Report 2005/2006, 

http://www.sydneyports.com.au/TradeLogistics/pdf/TradeReport0506.pdf  
5  Port of Melbourne Corporation Port development Plan 2006 – 2035 Summary report Consultation Draft – 

August 2006 at p. 16. 
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Webb Dock for international containers and Tasmanian trade and will therefore be 
looking for an alternative location for the trade of motor vehicles.   

2.22 New motor vehicle trade through the Port of Melbourne increased 2.3% in the period 
July 2005 to July 2006.  In total 4.1million revenue tonnes or approximately 322,000 
new motor vehicles passed through the port.6   

Flinders Ports South Australia – Port of Adelaide 

2.23 In 2005, the Port of Adelaide exported 55,122 motor vehicles to various destinations.  
The port also received 32,083 imported motor vehicles. 

2.24 Motor vehicle volumes increased to 87,802 units in 2005/2006, 3.29% above the 
2004/2005 volume. 

Port of Brisbane 

2.25 The Port of Brisbane Corporation (PoBC) is a Government Owned Corporation 
responsible for the operation and management of Australia’s third busiest container 
port. 

2.26 In 2005/2006 the Port of Brisbane received 365,033 tonnes of motor vehicles 
(approximately 176,000 motor vehicles), an increase of almost 22% from 2003/2004. 

2.27 PoBC notes the basis upon which it allocates land and submits it has allocated land for 
a number of existing motor vehicle facilities including berth and terminal facilities 
managed by AAT under a lease and management agreement. 

2.28 PoBC advises that the facilities are provided on a common user basis where: 

 common assets are shared to achieve the most efficient operation 

 access is provided to all accredited stevedores 

 standard published rates are overseen by PoBC and  

 berthing priorities are set by PoBC. 

2.29 PoBC states that storage facilities at Fisherman Island, which includes a multi-user area 
currently occupied by PrixCar and Patrick Autocare under short term tenure and a short 
term storage area, is at the Expression of Interest stage and has earmarked further 
facilities at Port West. 

Port of Townsville 

2.30 The Port of Townsville provides services predominantly to North Queensland.  

2.31 In the financial year ending June 2006, the Port of Townsville received 10,513 motor 
vehicles from international and interstate locations. 

                                                 
6  Port of Melbourne Corporation, Annual Report 2005-2006, p. 5. 
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Fremantle Port 

2.32 In the financial year ending June 2006 Fremantle Port received approximately 101,000 
tonnes of motor vehicle imports.  Approximately 3,200 tonnes of motor vehicles came 
from other ports within Australia.7  

Port of Darwin 

2.33 In the financial year 2005/2006 the Port of Darwin exported and imported 
approximately 9,600 tonnes of cars (approximately 4,500 motor vehicles), which was 
made up of approximately 7,800 imported tonnes and 1,800 exported tonnes. 

Tasmanian Ports 

2.34 While the FCAI submitted that motor vehicles are, or could be, imported or exported 
from Burnie, Devonport, Hobart or Launceston, it appears only the Port of Devonport 
is currently used to transport motor vehicles.  The Port of Devonport advised it received 
approximately 33,500 tonnes of motor vehicles and exported approximately 8,000 
tonnes of motor vehicles in the financial year ending June 2006.8 

Port of Newcastle 

2.35 The Newcastle Port Corporation (NPC) is a corporation owned by the Government of 
New South Wales providing wharf and other maritime facilities at the Port of 
Newcastle. 

2.36 The Port of Newcastle does not currently provide facilities for the importation or 
exportation of motor vehicles.  However the FCAI has identified this port as, in its 
view, the most appropriate site for such facilities in New South Wales. 

Port facilities managers 

2.37 Historically, services provided at ports were typically operated by the owner of the port 
but the recent trend has been for port owners to operate on a “landlord” basis.  That is, 
the port corporation contracts with independent firms to provide services such as 
managing facilities required for automotive stevedoring.  

2.38 A port authority or manager provides an area of key length and adjoining land/terminal 
area to a stevedoring company.  

2.39 Australian Amalgamated Terminals (AAT) is a joint venture between Patrick 
Corporation, Dubai Ports World (DP World) and P&O Automotive & General 
Stevedoring Pty Ltd (POAGS – formerly known as P&O Ports Limited9), and is a 
facilities manager for common user terminals, typically used for automotive and 
general stevedoring.  

                                                 
7  Trade Statistics, http://www.fremantleports.com.au/Shipping/Trade/Statistical_Information(1).pdf.  
8  These figures were supplied by the Tasmanian Ports Corporation. 
9   P&O Automotive & General Stevedoring Pty Ltd (POAGS) submission, 10 May 2007.  POAGS advise it was 

formerly known as P&O Ports and is the result of a purchase of a majority shareholding in P&O Ports from 
Dubai Ports World (DP World) by a consortium led by Kaplan Funds Management. 
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2.40 Toll Holdings Limited (Toll) acquired 100 per cent of Patrick Corporation on 1 July 
2006.  Toll’s acquisition of Patrick is subject to undertakings to the ACCC. 

2.41 AAT manages all of the major automotive user facilities which are located at 
Melbourne (Webb Dock West), Sydney, Brisbane, Adelaide and will manage Port 
Kembla.   

2.42 AAT provides the following services for the automotive (and general) stevedores: 

 receipt and delivery of cargo 

 manifest data entry 

 yard planning 

 first aid 

 custom clearance 

 facilities security and other amenities (power, water). 

2.43 The FCAI submits that AAT manages the cargo laydown area for the discharge of 
imported motor vehicles by the stevedores at some ports. At other ports the port 
corporation or the stevedores provide and manage this area. 

2.44 The FCAI also submit that AAT’s management of Port Kembla covers the allocation of 
stevedore licences and PDI leases, ship scheduling and the provision of terminal 
equipment. 

2.45 AAT applies a facility access charge, stevedoring access fee and an additional storage 
fee10 for the provision of these services. 

The Australian stevedoring industry 

2.46 Australian stevedoring companies lease berth space from the relevant port authority or 
port facilities manager. Typically, the lease arrangements that underpin access to berth 
space for container stevedoring are exclusive and long term ranging from 20 to 40 
years.  AAT submit that the majority of automotive stevedoring leases are for a 10 year 
term. 

2.47 There are four segments of the Australian stevedoring industry: 

 container stevedoring 

 bulk stevedoring 

 break-bulk or general stevedoring, and  

                                                 
10  http://portal.pohub.com/portal/page?_pageid+409,1,409_150178&  - Glebe Island Automotive Terminal 

charges. The additional storage fee is charged per unit of cargo stored in excess of three days to importers and 
exporters. 
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 automotive stevedoring. 

2.48 Automotive and general stevedoring represent small sectors of the stevedoring industry. 
The stevedoring firms POAGS and Patrick Stevedore Holding Pty Ltd (Patrick 
Stevedores) participate in, bulk, break-bulk, general and automotive stevedoring.  In 
some cases stevedoring is increasingly becoming part of a vertically integrated 
transport logistics chain.   

2.49 Automotive stevedoring services cover a wide range of activities such as loading and 
unloading vehicles such as cars, trucks, motorcycles and other wheeled freight on and 
off vessels, the provision of storage facilities, maintenance and repositioning vehicles 
onto other vessels. 

2.50 Patrick Stevedores and POAGS are the only companies that provide dedicated 
automotive stevedoring services at the four major automotive ports in Australia, 
(Melbourne, Adelaide, Sydney and Brisbane). In addition, Patrick Stevedores also 
provides automotive stevedoring services at Townsville, Fremantle and Darwin and 
POAGS operate at Fremantle.  

Area hire services 

2.51 Area hire services include the provision of facilities for the laydown of motor vehicles 
prior to, or after shipment, including the provision of storage of motor vehicles for a 
temporary period at facilities close to berths.  These services are generally provided by 
stevedores but can also be provided by port facilities managers or port corporations. 

2.52 Automotive stevedores advise shipping lines the amount of the area hire service charge 
which the shipping line collects from the importer or exporter on the stevedore’s 
behalf. 

2.53 As discussed in further detail at the end of this chapter, the FCAI is currently 
authorised to collectively negotiate, on behalf of its members, the terms and conditions 
of supply of area hire services, including the area hire service charge.  

Pre-delivery inspection services 

2.54 Before imported cars are sold in Australia, they usually undergo a pre-delivery 
inspection (PDI) service to ensure they are ready for sale. 

2.55 Services carried out by PDI providers include de-waxing, detailing, cleaning and minor 
maintenance works.11 These tasks are labour intensive and require access to substantial 
amounts of land, either “on-wharf” or in close proximity to the port – “off-wharf”. 

2.56 PrixCar and Patrick Autocare are the major providers of PDI services, both on and off 
wharf in terms of market share by retail sales volumes.  Patrick Autocare is a wholly 
owned subsidiary of Patrick and PrixCar is currently owned by POAGS, Toll, 
Kawasaki (Australia) Ltd and ARC Strang. 

                                                 
11  Vehicles also need to be assessed by accredited engineers to ensure they comply with Australian design rules. In 

Victoria, for example, this work is carried out by signatories to the Vehicle Assessment Signatory Scheme 
(VASS).  
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2.57 There are four other PDI service providers – CCA is owned by Patrick and Mitsui OSK 
Line and provides “on wharf" services at Melbourne. Autonexus operates “off-wharf” 
PDI services in NSW, Victoria, Brisbane and Western Australia 

2.58 Mazda/CEVA (formerly TNT) also provides “off-wharf” PDI services. 

2.59 Approximately 17 motor vehicle importers also choose to provide in-house PDI 
services at certain ports. 

Land Transport 

2.60 Vehicles are transported from the manufacturer to port or port to dealer by road or rail. 
Vehicles transported by rail are packed onto “cartainers12”.    

2.61 Cartainers are specifically designed for transporting vehicles. Cartainers are different in 
height and width to 20-foot and 40-foot containers and therefore are not suitable to be 
transported on trucks used for those containers.   

2.62 Vehicles transported by road are packed onto car carrying trailers which can carry a 
number of cars depending on the size of the trailer.  These trailers are not suitable for 
transporting other goods. 

2.63 There are three ‘Tier One’ car carrying companies (Toll, Patrick and TNT) and a 
number of smaller car carrying companies. 

Existing Authorisation 

Authorisation A90937 

2.64 On 20 April 2005, authorisation was granted to the FCAI to collectively negotiate the 
terms and conditions of area hire charges with stevedoring companies on behalf of its 
members. 

2.65 The services provided by stevedores (area hire service providers) allow car exporters 
and importers to hold vehicles at the port prior to export or on import. 

2.66 The ACCC considered that area hire service providers would continue to maintain a 
high degree of control over any contractual negotiations (including the area hire service 
charge) with or without the proposed collective bargaining arrangements. 

2.67 The ACCC further considered that the proposed arrangements would result in some 
public benefit. In particular, the ACCC considered that, to the extent the proposed 
collective bargaining arrangements provided efficiencies through improving the input 
of FCAI members into contracts the proposed arrangements would be likely to generate 
a public benefit. The ACCC also considered that the proposed arrangements were likely 
to result in some cost savings which, given competitive pressures within the industry, 
were likely to be passed on to consumers. 

                                                 
12  The ACCC understands the term “cartainers” is not generic and refers to the automotive container developed by 

and for CEVA Logistics which is dimensionally different from those developed by Toll and Patrick.  However, 
for convenience in this determination the ACCC is using the word to describe containers specifically designed 
to transport motor vehicles. 
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3. The application for authorisation 

3.1 The FCAI is the peak industry organisation representing the automotive industry in 
Australia.  The FCAI’s 46 members comprises the four domestic passenger motor 
vehicle manufacturers and all major international brands which import and market 
passenger, light commercial and four-wheel-drive vehicles and motor cycles in 
Australia.   

3.2 The FCAI, on behalf of its members, seeks authorisation to enable it to coordinate the 
process for the development of, and terms and conditions of use of, new and existing 
facilities for the importation and exportation of motor vehicles into and out of 
Australia, including without limitation, berths, laydown areas, storage areas, pre-
delivery inspection (PDI) facilities and train and truck loading and unloading facilities. 

3.3 In particular, FCAI is seeking authorisation to: 

3.3.1 Coordinate and disseminate the views of members about suitable locations for the 
development of appropriate new facilities for the importation and exportation of 
motor vehicles into and out of Australia. 

3.3.2 Liaise with  

 relevant port authorities/corporations, government departments, other 
authorities and ministers to obtain necessary planing and regulatory 
approvals for the development and operation of such facilities 

 potential developers, owners and operators of such facilities, and 

 shipping lines, PDI companies and other potential users of such facilities. 

3.3.3 Coordinate and disseminate the views of members 

 about the appropriate ownership management and operational structures for 
such facilities 

 to direct users of such facilities about the appropriate design of such 
facilities,  and 

 about appropriate terms and conditions for use of such facilities. 

3.3.4 Establish model terms and conditions for the use of such new and existing 
facilities including, without limitation, the prices of services provided by port 
facilities and service providers. 

3.4 The FCAI clarifies the proposed conduct by advising what the application is not 
intended to do: 

 The FCAI submits it would not be acting as an agent for its members.  Therefore 
individual members would not be bound to use any facilities or be bound to adopt 
the model terms and conditions of use of such facilities. 
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 Individual members would retain the right to decide where to import and export 
motor vehicles and would retain the right to independently negotiate with 
providers of existing and proposed new facilities. 

 The application does not seek the right to collectively negotiate. 

 The FCAI has not applied for and does not seek to collectively boycott, directly 
or indirectly, existing or potential facilities. 

Existing arrangements for the importation and exportation of motor vehicles  

3.5 The current contractual arrangements between participants in the automotive logistics 
chain are depicted in Diagram 3.1 below.  FCAI members negotiate directly with PDI 
service providers, land freight providers and shipping lines.  However, the FCAI 
submits its members do not contract with managers of vehicle importing/exporting 
facilities or automotive stevedore service providers.  The FCAI states that charges for 
these services are passed onto FCAI members through shipping service providers. 
Therefore, the FCAI submits, the end users of these facilities (the importer/exporter) 
has little input into the terms and conditions for  the use of such facilities, including 
with respect to price. 

Diagram 3.1 – Contractual Relationships – Existing Structure 
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The FCAI’s submission in support of its application 
3.6 The FCAI submits it is seeking authorisation of the proposed arrangements to ensure 

the views of its members, in relation to the development and operation of new facilities, 
are properly and adequately taken into account.  The FCAI does not consider to date 
that the views of the users of such facilities have been adequately taken into account, 
potentially resulting in significant inefficiencies in the processes for the development of 
those facilities. 

3.7 The FCAI has expressed concerns about the NSW Government plans to move car 
importing to Port Kembla.  The FCAI is of the view that the Port of Newcastle would 
be a more suitable location for the importing and exporting of motor vehicles.   

3.8 In 2006 the FCAI engaged Dawson Consulting to undertake a comparative assessment 
of Port Kembla and the Port of Newcastle.  The Dawson Report considered a range of 
different factors that affect the suitability of a port, including: 

 the current and future operational capability and capacity of each port including 
wind conditions, atmospheric fallout, capacity and capability of port services, 
capability and capacity to accommodate different types of vessels, port 
congestion and berthing capability and capacity 

 the current and future capacity and capability of portside facilities at each port 
including laydown areas, storage and on wharf and off wharf PDI operations 

 the current and future landside logistics capability and capacity at each port 
including transport modes and back loading capability, and 

 economic and commercial viability of developing and operating each port 
including potential remediation works, infrastructure development costs and lease 
durations. 

3.9 The FCAI submits that the Dawson Report came to the conclusion, after considering 
the various factors listed above, that Port Kembla is not the most appropriate site for 
the relocation of vehicle imports into NSW. 

3.10 The FCAI provided the ACCC with a copy of the Dawson Report.  However, at the 
request of the FCAI, the report was not placed on the ACCC’s public register.  Several 
interested parties note that given that they have not had access to the report it is 
difficult to comment on the assertions made by the FCAI which rely on the reports 
findings. 

3.11 The FCAI submits that were authorisation granted it would be able to coordinate the 
views of its members about the most suitable location for the development of 
appropriate new facilities for the importation of motor vehicles into NSW in order to 
ensure that an inferior alternative was not developed. 

3.12 In this regard the FCAI submits that it commissioned a comparative assessment of Port 
Kembla and the Port of Newcastle. In the FCAI’s view the Port of Newcastle is 
considered the most efficient/suitable port for automotive stevedoring in NSW.  

3.13 To further highlight its view, the FCAI provided a number of case studies relating to 
Port Kembla, the Port of Newcastle and the Port of Melbourne. 
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4. Submissions received by the ACCC 

4.1 The FCAI provided a supporting submission with its application for authorisation and 
provided a further submission on 13 February 2007 in response to issues raised by 
Interested Parties. 

4.2 The ACCC also sought submissions from 26 interested parties potentially affected by 
the application.  The ACCC received public submissions from the following parties. 

Table 4.1 Submissions from Interested Parties  

Interested Party Date of submission  

Newcastle Port Corporation 21 December 2006 

Port Kembla Port Corporation 28 December 2006 

Port of Melbourne Corporation 11 January 2006 

Port of Brisbane Corporation 11 January 2007 

Toll Holdings Limited 15 January 2007 

Sydney Ports Corporation 15 January 2007 

PrixCar Services Pty Ltd 17 January 2007 

Shipping Australia Limited 17 January 2007 

The Maritime Union of Australia 18 January 2007 

Australian Amalgamated Terminals Pty Limited 19 January 2007 

The Minister for Ports and Waterways, the Hon. Joe 
Tripodi, MP 

23 February 2007 

Draft determination issued 17 April 2007 

PrixCar Services Pty Ltd 3 May 2007 

Shipping Australia Limited 4 May 2007 

Australian Amalgamated Terminals Pty Limited 10 May 2007 

P&O Automotive & General Stevedoring Pty Ltd 
 

11 May 2007 

Port of Melbourne Corporation 16 May 2007 

Federal Chamber of Automotive Industries 21 May 2007 
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The Minister for Ports and Waterways, the Hon. Joe 
Tripodi, MP 

22 May 2007 

P&O Automotive & General Stevedoring Pty Ltd 31 May 2007 

Australian Amalgamated Terminals Pty Limited 1 June 2006 

 

4.3 The ACCC also received one submission which was excluded from the Public Register 
at the request of the party lodging the submission. 

4.4 Copies of public submissions are available from the ACCC website 
(www.accc.gov.au) by following the ‘Public Registers’ and ‘Authorisations Public 
Registers’ links. 
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5. The net public benefit test 

5.1 The ACCC may only grant authorisation where the relevant test in section 90 of the Act 
is satisfied. 

Application A91023 

5.2 The FCAI lodged application for authorisation A91023 under section 88(1) of the Act 
to make and give effect to a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would have or might have the effect, of 
substantially lessening competition within the meaning of section 45 of the Act.  The 
relevant tests for this application are found in sections 90(6) and 90(7) of the Act. 

5.3 In respect of the making of and giving effect to the arrangements, sections 90(6) and 
90(7) of the Act state that the ACCC shall not authorise a provision of a proposed 
contract, arrangement or understanding, other than an exclusionary provision, unless it 
is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding would 
result, or be likely to result, in a benefit to the public and 

 this benefit would outweigh the detriment to the public constituted by any 
lessening of competition that would result, or be likely to result, if the proposed 
contract or arrangement was made and the provision concerned was given effect 
to. 

Application of the tests  

5.4 The Australian Competition Tribunal (Tribunal) has stated that the test under section 
90(6) is limited to a consideration of those detriments arising from a lessening of 
competition.13 

5.5 However, the Tribunal has previously stated that regarding the test under section 90(6): 

 [the] fact that the only public detriment to be taken into account is lessening of competition does 
not mean that other detriments are not to be weighed in the balance when a judgment is being made.  
Something relied upon as a benefit may have a beneficial, and also a detrimental, effect on society.  
Such detrimental effect as it has must be considered in order to determine the extent of its beneficial 
effect.14 

5.6 Consequently, given the similarity of wording between section 90(6) and (90(7), when 
applying these tests the ACCC can take most, if not all, detriments likely to result from 
the relevant conduct into account either by looking at the detriment side of the equation 
or when assessing the extent of the benefits.  

                                                 
13  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.  This view was 

supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 
14  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media Council 

case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. Ltd., Cadbury 
Schweppes Pty Ltd  and Amatil Ltd  for review (1981) ATPR 40-200 at 42,763, 42766. 
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Definition of public benefit and public detriment 

5.7 Public benefit is not defined in the Act.  However, the Tribunal has stated that the term 
should be given its widest possible meaning.  In particular, it includes: 

…anything of value to the community generally, any contribution to the aims pursued by 
society including as one of its principle elements … the achievement of the economic goals of 
efficiency and progress.15 

5.8 Public detriment is also not defined in the Act but the Tribunal has given the concept a 
wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.16 

Future with-and-without test 

5.9 The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 
identify and weigh the public benefit and public detriment generated by arrangements 
for which authorisation has been sought.17 

5.10 Under this test, the ACCC compares the public benefit and anti-competitive detriment 
generated by arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted.  This requires the ACCC to predict how 
the relevant markets will react if authorisation is not granted.  This prediction is 
referred to as the ‘counterfactual’. 

Length of authorisation 

5.11 The ACCC can grant authorisation for a limited period of time.18 

Conditions 

5.12 The Act also allows the ACCC to grant authorisation subject to conditions which the 
ACCC considers necessary in order to satisfy the net public benefit test.19 

Future and other parties  

5.13 Applications to make or give effect to contracts, arrangements or understandings that 
might substantially lessen competition or constitute exclusionary provisions may be 
expressed to extend to: 

                                                 
15  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677.  See also Queensland Co-operative Milling Association Ltd 

(1976) ATPR 40-012 at 17,242. 
16  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
17  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936.  See also for example: Australian 

Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of Australia 
(No.2) (1987) ATPR 40-774 at 48,419. 

18  Section 91(1). 
19  Section 91(3). 
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 persons who become party to the contract, arrangement or understanding at some 
time in the future20 

 persons named in the authorisation as being a party or a proposed party to the 
contract, arrangement or understanding.21 

                                                 
20  Section 88(10). 
21  Section 88(6). 
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6. ACCC evaluation 

6.1 The ACCC’s evaluation of the proposed arrangements is in accordance with the net 
public benefit test outlined in Chapter 5 of this determination.  As required by the test, 
it is necessary for the ACCC to assess the likely public benefits and detriments flowing 
from the proposed arrangements. 

The market 

6.2 The first step in assessing the effect of the conduct for which authorisation is sought is 
to consider the relevant market(s) affected by that conduct.  

6.3 The FCAI has sought authorisation, on behalf of its members, to coordinate the 
processes for the development of, and terms and conditions for the use of, a broad 
range of facilities and services.  Consequently, the proposed arrangements have the 
potential to impact on a number of markets. 

6.4 The FCAI advised it did not consider it necessary to comprehensively define the scope 
of the relevant markets in this circumstance but submitted the potential relevant 
markets are those for the: 

 sale of motor vehicles in Australia and overseas 

 acquisition of shipping services 

 acquisition of services provided by vehicle importing and exporting facilities 
such as the provision of berths, laydown areas and port storage 

 acquisition of stevedoring services 

 acquisition of PDI services, and 

 transportation of motor vehicles.22 

6.5 The FCAI provided background with regard to the automotive industry and the 
facilities and services required for importing/exporting motor vehicles.  This 
information is included in Chapter 2 of this determination.   

6.6 The FCAI also provided information in relation to the ownership and management 
structure of automotive ports and certain facilities or service providers.  Table 6.1 
shows the port owners, managers, automotive stevedores and PDI service providers at 
each Australian port, as well as the number of motor vehicles passing through each 
port.  The table was created using information provided by the FCAI and PrixCar. 

 

 

                                                 
22 The FCAI submission is unclear as to what this market is referring to, however, the ACCC has assumed it is 

referring to land transport – by road or rail. 
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Table 6.1 Ports and Port facilities providers23 

Port Port 
Facilities 
Manager 

Stevedore PDI Service 
Providers – 
On Wharf 

PDI Service 
Providers – 
Off Wharf 

MV 
Imports 

(2005) 

MV 
Exports 

(2005) 

Melbourne  

Webb Dock 
East  

Webb Dock 
West 

 

Patrick* 

 

AAT 

 

Patrick  

 

Patrick 

POAGS 

 

Patrick 
Autocare  

CCA 

 

 

Patrick – 
Laverton 

PrixCar – 
Altona 

AutoNexus – 
Altona 

Mazda - 
Laverton 

 

211 706 

 

114 565 

Adelaide 

Flinders 
Port 

 

AAT 

 

Patrick 

POAGS 

 

Patrick 

 

 

Patrick 

PrixCar - 
Wingfield 

 

32 083 

 

55 122 

Sydney  

Glebe 

 

Darling 
Harbour 

 

AAT 

Patrick 

 

Patrick  

POAGS 

Patrick 

POAGS 

 

Patrick 

 

Patrick – 
Ingleburn 

PrixCar – Minto 

AutoNexus – 
Wetherill Park 

CEVA/MAZDA 
- Villawood 

 

250 730 

 

0 

NSW  

Port Kembla 

AAT - - As per Sydney 
plus Agready – 
Port Kembla 

- - 

Brisbane 

Fisherman’s 
Island 

 

AAT 

 

Patrick  

POAGS 

 

Patrick 
Autocare 

PrixCar 

 

Mazda 

AutoNexus 

 

185 951 

 

3810 

Townsville       

                                                 
23 The figures in this table were provided by the FCAI and may be different to those provided by ports. 
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 Patrick 

Northern 
Shipping and 
Stevedoring 

Patrick 

Northern 
Shipping and 
Stevedoring 

No on wharf 
PDI services 

Patrick – Bohle 

PrixCar – Mt St 
John 

11 018 0 

Fremantle 

Victoria 
Quay 

North 
Wharf 

 

Patrick 

POAGS 

 

Patrick 

POAGS 

 

Patrick 
Autocare 

PrixCar 

 

Patrick – 
Kewdale 

PrixCar – 
Kewdale 

AutoNexus - 
Canningvale 

 

77 567 

 

947 

Darwin  

Darwin Port 
Corporation 

 

Patrick  

POAGS 

-   

4251 

 

164 

* Patrick is a wholly owned subsidiary of Toll 
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ACCC’s view of the relevant markets 

Ports facilities and management 

6.7 Ports are often natural monopolies due to the limited availability of suitable sites for 
deep water ports and the high sunk costs of the provision of port infrastructure such as 
berths and channels.   

6.8 Further, inter-port competition for the importation or exportation of vehicles is not 
strong due to the large distances between the relevant ports and travel time and land 
transport costs associated with transporting vehicles large distances overland.  That is 
to say, for existing motor vehicle importers and exporters the Port of Brisbane is 
unlikely to be a close substitute for the Port of Melbourne or Fremantle.   

6.9 The extent of competition between geographically dispersed ports would be greater in 
respect of new manufacturers or existing manufacturers considering establishing new 
plants.  In these instances, the terms and conditions available at various ports would be 
one factor considered in deciding where to locate such new facilities. Although, the 
ACCC notes that development of such new facilities in Australia is currently limited. 

6.10 With respect to the management of port facilities, such as the provision of berths, 
laydown areas, equipment, security and amenities, historically ports were primarily 
operated by the owner of the port.  However, port corporations are moving away from 
this style of management towards subcontracting out the management of common user 
facilities, adopting a “landlord” style of approach to port management.   

6.11 As noted, generally inter-port competition for the importation and exportation of motor 
vehicles is at best limited.  Given the lack of substitutability between ports, and that 
each port will generally support only one or two facilities mangers, competition for the 
provision of these services is similarly limited. 

6.12 Further, the FCAI contends that as Patrick is owned by Toll and Toll owns 50 per cent 
of AAT, it is highly improbable that Patrick would vigorously compete against AAT 
and therefore, that it is reasonable to infer that there is effectively only one automotive 
facilities manager in NSW, Victoria, Queensland and South Australia. 

Shipping 

6.13 There are a number of shipping lines providing transport for automotive vehicles to and 
from Australia, such that importers and exporters of motor vehicles have choice of 
suppliers for this service.  Major lines that carry motor vehicles operating to Australia 
include NYK Line (Australia) Pty Ltd, Mitsui OSK Lines (Australia) Pty Ltd, ‘K’ Line 
(Australia) Pty Ltd, Toyofuji Shipping Co. Ltd, Höegh Autoliners and Wallenius 
Wilhelmsen Lines. 

6.14 In addition, shipping lines that do not currently service routes to Australia have the 
capacity to do so in response to changes in demand or supply, and vice versa. 
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Automotive Stevedoring  

6.15 Patrick and POAGS are the two main providers of automotive stevedoring services at 
Australian ports.  They operate at all ports with automotive facilities except for 
Townsville where automotive stevedoring services are provided by Patrick Stevedoring 
and Northern Shipping and Stevedoring.   

6.16 Some ports such as the Port of Fremantle and Port of Adelaide provide common user 
berths to third party stevedores. The Port of Brisbane Authority has also established a 
third party access regime for the AAT facility. 

6.17 More generally however, new entry into automotive stevedoring may be difficult. 

6.18 The ACCC understands that lease arrangements between automotive stevedores and 
port authorities and/or managers are typically for a 10 year term.   

6.19 AAT submitted that all management deeds entered into by it with port authorities 
require AAT to operate on an open access basis and not discriminate against third 
parties seeking access.  However, AAT did not provide details of the terms and 
conditions on which access is provided or of third parties being granted access.  
Consequently, it is difficult to assess how well this third party access regime operates. 

6.20 In managing efficient land use, port managers are required to allocate limited port 
space among a variety of functions, including automotive stevedoring.  AAT states that 
limited availability of suitable port land acts as a natural constraint on automotive 
stevedoring facilities.   

6.21 Availability of port land is exacerbated by urban encroachment on port land with 
increased opportunity costs for land use, particularly in Sydney.  Similarly, pressure 
from environmental and planning groups has added to land scarcity around ports. 

6.22 Further, the two major automotive stevedoring companies (Patrick Stevedoring and 
POAGS) currently offer a national service, which in some cases, may offer advantages 
to users. That is, using an automotive stevedore with a national presence may reduce 
transaction costs by allowing a shipping line to deal with a single provider, rather than 
a different automotive stevedore at each port.  A national provider could also offer 
shipping lines incentives, in terms of volume discounts, which are unlikely to be 
available from a single-port operator.   

6.23 While there is some degree of supply side substitutability between container and 
automotive stevedoring, due to the specialised equipment used for container 
stevedoring it is unlikely that these facilities would be used for automotive stevedoring 
without significant modifications.  Further, transportation of vehicles in containers may 
result in excessive damage and require significantly more handling. 

6.24 However, there are factors which may more readily facilitate entry into the automotive 
stevedoring  sector than other types of stevedoring including:  

 less capital outlays are required to invest in the automotive stevedoring sector 
than others 
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 economies of scale in automotive stevedoring are less because the function is 
relatively labour intensive, and  

 it is also unlikely that there are significant economies of scope, particularly with 
jointly processing vehicles and containers. 

6.25 However, more generally, as noted, automotive stevedoring services at Australian ports 
are currently concentrated with only limited scope for new market entry, particularly on 
a large scale. 

PDI Services 

6.26 Before imported cars are sold in Australia, they usually undergo a PDI to ensure they 
are ready for sale. This task is labour intensive and requires substantial access to 
land/storage at the wharf or in close proximity to the port.  

6.27 The ACCC understands that motor vehicle importers have a preference for PDI 
services to be provided by a single provider that can provide services in each of the 
states and territories through which they import motor vehicles due to the efficiencies 
associated with engaging a single provider.  

6.28 Patrick Autocare and Prixcar are the only national providers of “on-wharf” PDI 
services.  PrixCar submits that CCA also provides “on wharf” PDI services at the Port 
of Melbourne.  

6.29 PrixCar’s submission also indicates that PrixCar and Patrick Autocare have a collective 
PDI market share of approximately 75 percent, by retail sales volumes. 

6.30 Autonexus and Mazda/CEVA provide “off-wharf” PDI services and 17 vehicle brands 
provide their own “off-wharf” PDI services.  PrixCar’s submission indicates that 
collectively, this group shares the remaining 25 per cent of the PDI services market. 

6.31 The FCAI advises that a small number of its members do not use PDI services to 
process all their vehicles, but instead forward some direct to dealers. 

6.32 Consequently, while motor vehicle importers choice of PDI service provider is 
generally limited to those “on-wharf” or “off-wharf” in close proximity to the relevant 
port, including those which are, or potentially could be, provided by the importer 
themselves, in most instances importers will have a number of options in respect of the 
provision of these services. 

6.33 However, the ACCC notes that the scope for new capacity to enter this market is, at 
most ports, limited by the scarcity of land in close proximity to the port.  In this respect, 
associated transport costs mean that it is not economically viable to establish PDI 
facilities too far removed from ports. 

Land Transport 

6.34 Vehicles are transported from the manufacturer to port or port to dealer by road or rail.  
Rail is generally considered more efficient for long haul journeys and road for short 
haul journeys.  Generally, imported vehicles will be transported by road via a PDI 
facility. 
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6.35 Equipment necessary to transport vehicles is industry specific.  For example, a cartainer 
can only be used on a specific type of truck because the dimensions of a cartainer are 
different to a normal container. 

6.36 In its Public Competition Assessment of Toll Holdings Limited’s proposed acquisition 
of Patrick Corporation Limited in May 2006 the ACCC considered that there were two 
relevant markets for vehicle land transport or distribution: 

 a market for Long Haul Automotive Distribution Services.  That is, a market for 
the transport of new domestically manufactured automotive vehicles from the 
place of manufacture to dealerships, and  

 a market for Short Haul Automotive Distribution Services.  That is, a market for 
the transport of new overseas manufactured automotive vehicles short distances 
from wharf to a PDI facility and then to a dealership in a local or regional area.24 

6.37 In respect of the current arrangements, the ACCC notes that land transport of vehicles 
is predominantly short haul.  Plants for the manufacture of vehicles for export will 
typically be located in close proximity to a port and imported vehicles will typically be 
offloaded at the port close to their intended destination. 

6.38 However, the ACCC also notes the general preference amongst, particularly larger 
companies that manufacture vehicles for both domestic markets and export, to enter 
into a single contract in respect of the distribution of all vehicles.  

6.39 In its Public Competition Assessment, prior to the takeover, the ACCC noted that there 
were three ‘Tier One’ vehicle distribution firms, Toll, Patrick and TNT (now CEVA 
Logistics), with a number of smaller car carrying companies which may operate within 
a region. 

6.40 In its Public Competition Assessment the ACCC considered there to be high barriers to 
entry into and expansion in both the Long Haul and Short Haul Services Markets 
because: 

 there are high capital costs involved in entering or expanding in these markets 

 contract terms are of insufficient length or certainty to justify the high levels of 
investment required 

 customers preferred to acquire the services from a supplier capable of providing 
the service throughout Australia or otherwise over a wide geographic area due to 
the increased efficiencies that can be achieved and 

 a substantial proportion of customers were increasingly seeking a supplier 
capable of providing an integrated service including Short Haul, Long Haul and 
PDI services. 

                                                 
24  ACCC, Public Competition Assessment, Toll Holdings Limited’s proposed acquisition of Partick Corporation 

Limited, 5 May 2006, paragraph 78. 
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6.41 However, while barriers to new entry are high, the existing three tier one firms, along 
with the smaller car carrying companies, do provide importers and exporters with a 
number of options in respect of the land transport of their vehicles. 

6.42 The FCAI’s submission in response to the draft determination clarifies that it seeks to 
negotiate with land transport operators only in respect of port based activities. 

Automotive industry 

6.43 The ACCC considers that the market for the sale of motor vehicles is relevant to the 
FCAI application insofar as any benefits and detriments accruing from the proposed 
arrangements may flow through to effect the terms and conditions on which motor 
vehicles are sold. 

6.44 The Australian market for the sale of motor vehicles is characterised by a number of 
large, well resourced participants as well as some, relatively, smaller players.  Four of 
these participants manufacture and sell motor vehicles within Australia while a further 
46 brands of motor vehicles are imported into Australia for sale. The ACCC 
understands that some brands are imported jointly. 

6.45 Competition amongst these sellers at the retail level is strong such that it could be 
expected that any significant cost savings to FCAI members as a result of the proposed 
arrangements would be reflected in the terms and conditions of vehicles offered for 
sale. 

The counterfactual 

6.46 As noted in Chapter 5 of this determination, in order to identify and measure the public 
benefit and public detriment generated by the conduct, the ACCC applies the ‘future 
with-and-without test’ established by the Tribunal to identify and weigh the public 
benefit and public detriment generated by arrangements for which authorisation has 
been sought. 

6.47 Under this test, the ACCC compares the public benefit and anti-competitive detriment 
generated by arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted.  This requires the ACCC to predict how 
the relevant markets will react if authorisation is not granted.  This prediction is 
referred to as the ‘counterfactual’. 

FCAI’s view 

6.48 The FCAI submits that absent authorisation, individual members will be unable to 
adequately identify the most appropriate port(s) for importing and exporting motor 
vehicles, which may result in a suboptimal decision about where to develop new 
facilities, resulting in an inappropriate allocation of resources. 

6.49 However, the FCAI claims that with authorisation it will be able to take a whole of 
industry perspective and coordinate the views of its members about the suitability of a 
particular port.  The FCAI submits this is more likely to result in a decision to select the 
most appropriate port in terms of capability and capacity. 
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6.50 The FCAI did not make a submission regarding the counterfactual against which it 
considered its proposal to negotiate models terms and conditions should be assessed. 

Submissions 

6.51 Toll submits the FCAI currently represents the automotive industry in expressing views 
or liaising with port authorities or service providers in the development of new facilities 
and expects this practice would continue with or without authorisation. 

6.52 Toll further submits that stevedoring services, berths, laydown areas and port storage 
facilities are provided by stevedoring and area hire service providers pursuant to 
contracts negotiated with shipping lines and not vehicle importers/exporters.  Toll 
submits this position is unlikely to change even if authorisation is granted. 

6.53 Toll states that any change to current arrangements would require the agreement of the 
shipping lines (as well as facilities service providers) to hand over to the 
importers/exporters the contractual rights, entitlements and obligations flowing from a 
direct contractual relationship with the facilities providers.  In Toll’s view this would 
require a significant shift in practice and is unlikely to occur. 

6.54 In support of its view, Toll submits that notwithstanding that the FCAI is currently 
authorised to negotiate terms and conditions with area hire service providers it has not 
sought to enter into collective negotiations with the area hire service provider AAT, 
and the practice of service providers and shippers contracting for the provision of area 
hire services continues. 

6.55 In response, the FCAI submits that the capacity for it to collectively negotiate in respect 
of area hire service charges has, in itself, been sufficient to stabilise area hire fees. 

6.56 The Port of Brisbane Corporation (PoBC) notes that even if authorisation is granted it 
is not obliged to deal with the FCAI exclusively, or at all, in relation to developments at 
the Port of Brisbane and any model terms and conditions developed by the FCAI would 
not be binding upon PoBC, unless it agreed to those terms. 

6.57 AAT submits that the FCAI is able to disseminate the collective views of its members 
in relation to the development and operations of current and new facilities without the 
need for authorisation. 

ACCC view 

6.58 There are two limbs to the FCAI’s application for authorisation.  The first concerns the 
FCAI coordinating and disseminating its members’ views and liaising with relevant 
stakeholders for the development and design of appropriate automotive facilities. 

6.59 The second limb of the FCAI’s application concerns the FCAI negotiating model terms 
and conditions, including price, for the use of new and existing automotive facilities. 

6.60 The ACCC has considered each limb in turn. 
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Coordinating and disseminating members views regarding the development of facilities 

6.61 The FCAI submits that with authorisation it will be able to coordinate the process for 
its members’ input into the development of new and existing facilities, including 
liaising with relevant stakeholders and disseminating the collective views of its 
members about such facilities. 

6.62 In the draft determination the ACCC expressed the view that, up to a point, the FCAI 
contributing to the relationship between its members and those businesses with whom 
its members deal does not give rise to concerns under the Act.  Providing input into 
pricing issues or other model terms and conditions (to the extent that such conduct falls 
close to that which is prohibited under sections 45 and 45A of the Act) is more likely to 
be of concern, as discussed below.  However, raising issues such as members’ views on 
the development of facilities is clearly less likely to be problematic. 

6.63 For example, the FCAI currently represents and assists its members by disseminating 
their collective views by lobbying State and Federal governments and various 
organisations on a wide variety of issues affecting the automotive industry. 

6.64 The FCAI has made submissions to the NSW State Development Committee in respect 
of port infrastructure in NSW, which included an inquiry into the NSW Government 
Ports Growth Plan.  

6.65 Other FCAI submissions include those relating to: 

 the Fuel Tax Inquiry 

 Waste Management submission to the Productivity Commission in relation to 
“extended producer responsibility” 

 the Motor Vehicle Enquiry Committee in relation to vehicle emissions and fuel 
standards review 

 the Review of the Australian Consumer Product Safety System 

 the Standing Committee Economics, Finance and Public Administration and 

 the Australia’s Manufacturing Industry Now and Beyond the Resources Boom. 

6.66 There is some distinction between some of these common industry representations and 
some of the issues identified in its application on which the FCAI seeks to represent its 
members' views.  For example, the FCAI seeks authorisation specifically to 
disseminate the views of its members with regard to the appropriate ownership, 
management and operational structures of port facilities and the appropriate terms and 
condition of the use of such facilities. 

6.67 While not entirely clear from its application, the ACCC has interpreted this to mean 
that it seeks to disseminate members’ views regarding terms and conditions to enable 
all stakeholders to make fully informed decisions.  For example, the FCAI might wish 
to draw to a port authority or managers attention changes in processes or service 
delivery that create efficiencies for port users, such as reducing the distance between 
discharge and storage facilities.  
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6.68 Industry associations can represent and assist their members in matters such as making 
common representations regarding the development of facilities, liaising with 
stakeholders and disseminating and collecting members’ views on these issues without 
the need for authorisation. 

6.69 While the FCAI is going further than this, such as in coordinating its members’ views 
with a view to having input into the negotiation of specific terms of supply which 
would raise concerns, such negotiations would be covered by the second limb of the 
FCAI’s application, where it seeks to negotiate model terms and conditions for the use 
of facilities.   

6.70 Accordingly, in its draft determination the ACCC concluded that it did not consider the 
roles envisaged by the FCAI in the first limb of its application would be likely to raise 
concerns under the Act.  However, the ACCC also noted that the FCAI’s application is 
very broad and general in nature.  The ACCC therefore encouraged the FCAI to 
identify any specific conduct in respect of it coordinating the process for its members’ 
input into the development of new and existing facilities which it considers may raise 
concerns. 

Issues raised in response to the draft determination 

6.71 The FCAI did not identify any specific conduct in respect of it coordinating the process 
for its members’ input into the development of new and existing facilities which it 
considers may raise concerns under the Act.  Indeed, the FCAI explicitly states in 
response to the draft determination that it considers its conduct in coordinating and 
disseminating its members’ views will not breach the Act. 

6.72 However, the FCAI submits that the question of whether the proposed arrangements 
contravene the Act is irrelevant to the ACCC’s consideration of the arrangements. 

6.73 The FCAI states that, absent authorisation, it is not without risk that third parties could 
take legal action against it in respect of the arrangements.  The FCAI submits that it is 
not prepared to accept the risk of third party action, or the threat thereof, no matter how 
unmeritorious such proceedings may be.  While the FCAI has provided no information 
which would suggest that it is at risk of third party proceedings, it states that it will only 
be able to coordinate and disseminate the views of its members effectively if it has the 
regulatory certainty provided by authorisation. 

6.74 Consequently, the FCAI contends, the public benefits identified by it as resulting from 
this limb of its application will not be realised absent authorisation.  Specifically, the 
FCAI contends that, absent authorisation, its members’ views will be less effectively 
coordinated and its ability to influence the development of vehicle importing and 
exporting facilities lessened, resulting in the likely development of less effective 
vehicle importing and exporting facilities. 

6.75 In submitting that the question of whether the proposed arrangements contravene the 
Act is irrelevant to the ACCC’s consideration of the arrangements under the 
authorisation process, the FCAI noted the Australian Competition Tribunal’s 
consideration of this issue in G & M Stephens Cartage Contractors Pty Ltd (1977). 
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6.76 The ACCC considers its approach in proposing to deny authorisation for the FCAI to 
coordinate and disseminate its members’ views is consistent with the Tribunal and 
Federal Court’s approach to consideration of this issue. 

6.77 In G & M Stephens Cartage Contractors Pty Ltd (1977) the Tribunal took the approach 
that: 

…where an applicant believes on what appeared to him to be good grounds, that his conduct (if not 
authorised) may be in breach of the Act and he applies for authorisation accordingly, the Tribunal’s duty, 
on an application for review, is to decide the application on the public benefit grounds spelt out in the 
Act and it is not one of those grounds that the application might appear to be unnecessary.25 

6.78 As noted, the FCAI’s position as articulated in its submission of 21 May 2007 is that 
the relevant conduct will not breach the Act.26 

6.79 In any event, the Federal Court has added to the approach taken by the Tribunal that: 

…it is not purely subjective, but has an objective element.  As a matter of principle, the power conferred 
to the ACCC to grant authorisation could not have been intended to be used in circumstances where that 
body concluded that there was clearly no risk of any contravention.27 

6.80 In respect of this limb of the application, the FCAI has not identified any conduct 
beyond that which it would engage in absent authorisation.  Accordingly the ACCC 
considers that the FCAI has failed to demonstrate any additional public benefit 
generated by the arrangements beyond that which would accrue absent authorisation.  
Therefore, the ACCC does not propose to grant authorisation for the FCAI to 
coordinate and disseminate its members’ views on the development of existing and new 
facilities for the importation or exportation of motor vehicles or to liaise with relevant 
stakeholders in respect of these issues.   

6.81 FCAI will be able to continue to undertake its role of representing its members’ views 
provided it does so within the limits set by law.  This is no different to its 
representation in other areas or indeed the position of hundreds of other industry 
associations in Australia.  The extent to which the FCAI wishes to step beyond the law, 
it needs to set out how it will do so and what benefits such conduct brings. 

6.82 The ACCC also notes the FCAI’s assertion that in its draft determination the ACCC 
concluded that the FCAI coordinating and disseminating its members’ views would not 
generate any anti-competitive detriment.   

6.83 Given the ACCC’s conclusion regarding the application of the Act to the proposed 
conduct, and consequently the benefits and detriments generated by the conduct with or 
without authorisation, it is not necessary for the ACCC to consider whether the FCAI 
coordinating and disseminating its members’ views, in itself, generates a net public 
benefit.  The ACCC has not expressed a view on this issue. 

                                                 
25 G & M Stephens Cartage Contractors Pty Ltd (1977) ATPR 40-042 at 17,478. 
26 In its application for authorisation the FCAI states that it seeks authorisation for conduct which may, although 

unlikely, breach section 45 and 45A of the Act.  The FCAI does not distinguish between the first and second limb 
of its application in making this assertion.  

27 Jones v Australian Competition and Consumer Commission [2002] FCA 1054 at paragraph 50.  The Full Court of 
the Federal Court in ‘Jones” reproduced this passage without suggesting that it was wrong: (2003) ATPR 41-950 
at 47,430-431. 
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Model terms and conditions 

6.84 With respect to the FCAI establishing model terms and conditions for the use of new 
and existing facilities, interested parties submit that irrespective of any attempts by the 
FCAI to negotiate directly with service providers, existing arrangements, whereby port 
facilities managers and automotive stevedores negotiate directly with shippers, with 
shippers passing these charges through to importers and exporters, are unlikely to 
change.  

6.85 As noted, absent authorisation, the FCAI having input into its members’ contractual 
negotiations may raise concerns under the Act.  These concerns relate to the 
competition provisions of the Act which prohibit, for example, persons in competition 
with each other engaging a common representative to specifically negotiate provisions 
in contracts that may have an anti-competitive purpose or effect. 

6.86 Given that such conduct would be likely to raise concerns under the Act, it is unlikely, 
absent authorisation, that the FCAI would be able to negotiate model terms and 
conditions, including prices, for the use of facilities for the import and export of motor 
vehicles.  Therefore the ACCC considers that the most likely situation without the 
proposed arrangements is the current situation.  Namely, continued individual 
negotiation by FCAI members with those providers with whom they currently have 
contractual relationships, such as shipping and PDI service providers, with charges for 
services provided by vehicle importing/exporting facilities and automotive stevedoring 
services passed on through shipping lines.  

6.87 The situation with authorisation is less clear as there are a number of possibilities 
including: 

 in the event that service providers decline to negotiate with the FCAI, continued 
individual contract negotiation  

 the FCAI negotiating on behalf of its members with those parties with whom 
members currently have contractual relationships in respect of both the services 
they supply and those for which they charge on behalf of third parties 

 the FCAI negotiating on behalf of its members with a wider range of service 
providers including those with whom its members do not currently have direct 
contractual relationships, such as port facilities managers and automotive 
stevedores, and 

 a combination of individual and collective negotiation. 

6.88 Given the conflicting views of the applicant and interested parties as to the desirability, 
and practicality, of the FCAI negotiating model terms and conditions with the range of 
service providers their members engage, it is difficult to speculate as to the ultimate 
outcome if authorisation is granted.  What is clear is the FCAI’s intention to seek to 
negotiate model terms and conditions with both those parties with which its members 
have existing contractual relationships and those whose services members are currently 
charged for through third parties.  

6.89 The ultimate outcome of such negotiations will depend in large part on whether both 
service providers and FCAI members consider that establishing model terms and 
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conditions will generate benefits over and above those obtainable through individual 
contracts.  This is discussed in greater detail in the ACCC’s assessment of the public 
benefits and detriments of the proposed arrangements. 

Public detriment 

6.90 As noted in the discussion of the counterfactual, the ACCC does not propose to grant 
authorisation for the first limb of the FCAI’s application, that is, for the FCAI to 
coordinate and disseminate its members’ views in relation to new and existing facilities 
for the importation and exportation of motor vehicles, and to liaise with relevant 
stakeholders in relation to such facilities, for the reasons outlined.  Accordingly, the 
ACCC has restricted its consideration of the public benefits and detriments of the 
proposed arrangements to the second limb of the FCAI’s application which seeks 
authorisation for the FCAI, on behalf of its members, to develop model terms and 
conditions for the use of new and existing facilities.   

FCAI submission 

6.91 The FCAI submits that there will be minimal anti-competitive detriment flowing from 
the proposed arrangements.  

6.92 The FCAI submits that the non-binding nature of the model terms and conditions which 
are proposed should substantially eliminate the scope for such conduct to substantially 
lessen competition.  The FCAI states that the terms and conditions are optional, and 
individual members are not under any obligation to accept them in their own dealings 
with service providers. 

6.93 Further, the FCAI concedes that the diversity of members’ service requirements will 
restrict the establishment of model terms and conditions to service issues which have 
broad application and affect the majority of members.   

6.94 While the FCAI envisages that service providers be required to offer FCAI members 
the model terms and conditions established by the FCAI, it concedes that the terms and 
conditions must first be acceptable to the service providers and, in an instance where 
they are not deemed acceptable, the FCAI will have no power to compel service 
providers to accept unfavourable terms and conditions. 

6.95 The FCAI further submits that members will not engage in boycott activity against 
service providers if the FCAI is unable to establish model terms and conditions that are 
acceptable to both its members and service providers.  

ACCC view 

6.96 While the FCAI submits that it is not seeking authorisation to collectively negotiate on 
behalf of its members, it does propose to negotiate on their behalf, terms and conditions 
which would apply to any or all members who so choose. 

6.97 Therefore, at one level the arrangements can be distinguished from the more usual 
types of collective bargaining arrangements the ACCC considers in the authorisation 
context whereby there is general agreement within the bargaining group as to the terms 
and conditions sought.  
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6.98 It is not envisaged in the arrangements as described by the FCAI in its application that 
there will be the same level of agreement between FCAI members as in other collective 
bargaining arrangements.  However, it is to be expected that the FCAI would turn its 
mind to what its members, collectively, seek to achieve through such negotiation. 

6.99 Further, any negotiations between the FCAI and service providers will be cognisant of 
the bargaining power of FCAI members as a collective.  As such, the ACCC considers 
the effects of the proposal for the FCAI to negotiate model terms and conditions on 
behalf of its members as analogous to those of FCAI members forming a collective 
bargaining group. 

6.100 It is within this context that the ACCC has considered the benefits and detriments of the 
proposed arrangements. 

6.101 In general terms, collective agreements to negotiate terms and conditions for 
independent businesses covered by that agreement are likely to lessen competition 
relative to a situation where each business individually negotiates its own terms and 
conditions.  However, the extent of the detriment and the impact on competition of the 
collective agreement will depend upon the specific circumstances involved. 

6.102 In assessing the potential detriment of the proposed collective bargaining arrangements, 
the ACCC has considered the following three potential anti-competitive effects: 

 reduced economic efficiencies 

 increased potential for collective activity beyond that authorised, and 

 effect on competitors outside the collective bargaining arrangement. 

Reduced economic efficiencies  

6.103 In its past consideration of collective bargaining arrangements the ACCC has accepted 
that where collective bargaining results in reduced competition between participants on 
issues such as price and terms of supply, anti-competitive detriment could arise.  This 
detriment, among other things, may be in the form of increased prices to consumers 
and/or reductions in innovation.  

6.104 The ACCC has previously identified that the anti-competitive effect of collective 
bargaining arrangements constituted by lost efficiencies are likely to be more limited 
where the following four features are present: 

 the current level of negotiations between individual members of the bargaining 
group and the proposed counterparties on the matters that they seek to negotiate 
is low 

 participation in the collective bargaining arrangement is voluntary 

 there are restrictions on the coverage and composition of the bargaining group, 
and 

 there is no boycott activity. 
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6.105 The FCAI application for authorisation does not seek immunity to engage in any 
boycott activity.  The remaining three features as they relate to the FCAI application 
are discussed below. 

Current level of negotiations between individual members of the FCAI and the counterparties  

6.106 As noted, FCAI members currently negotiate with shipping lines, PDI service providers 
and land transport providers.  However, FCAI members do not negotiate with port 
facilities providers or automotive stevedores.  Instead, charges for services provided by 
these parties are collected from importers/exporters by a third party, usually the 
shipping line. 

Markets in which FCAI members contract – shipping, PDI and land transport 

Submissions 

6.107 PrixCar submits that the establishment of model terms and conditions for the use of 
“new” and “existing” major infrastructure facilities, including prices for PDI services, 
will amount to collective negotiation and will remove the competitive force of 
individual motor vehicle importers currently operating in the market.  PrixCar claim the 
proposed conduct will have the effect of substantially lessening competition in the PDI 
services market without any corresponding public benefit.  

6.108 PrixCar submits there is currently a balance of bargaining power between PDI service 
providers and motor vehicle importers.  PrixCar notes that the FCAI represents some of 
the largest motor vehicle manufacturing companies in the world and submits that there 
is no evidence to suggest they are at a competitive disadvantage when dealing with PDI 
service providers. 

6.109 Further, PrixCar submits that PDI services are not homogeneous.  PrixCar states that 
because of the diverse nature of the industry and the varying needs of the FCAI’s 
membership base it would be extremely difficult to establish model terms and 
conditions for the use of any new major infrastructure facility on a one size fits all 
model. PrixCar state the requirements of an importer of a luxury motor vehicle will 
vary substantially to that of an importer of an entry price motor vehicle. 

6.110 Toll also submits the nature of PDI and logistics/transport services provided is not 
homogenous or a matter of “one size fits all” as may be the case with area hire services, 
as each exporter/importer has specific requirements for these services.  Therefore, Toll 
submits, even if the FCAI were to negotiate an indicative contract or standard terms 
and conditions, the range of different requirements would require individual contracts 
with importers/exporters to be negotiated in any event.  In Toll’s view this would be 
likely to increase transaction costs. 

6.111 Shipping Australia Limited (SAL) expressed concern that agreement could be reached 
during discussions within the FCAI about the use of a particularly facility which could 
impact on the provision of competitive services. 

6.112 SAL also stated its concern with the words “without limitation” in relation to the 
FCAI’s application, particularly as they relate to prices.  SAL submits that if any 
authorisation granted is too broad there is a real potential that it will lead to an 
anticompetitive outcome in terms of only certain service providers being endorsed by 
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the FCAI.  SAL claims this would clearly lead to the potential for inflated or a limited 
range of pricing issues and options. 

ACCC view 

6.113 Competition between buyers and sellers ordinarily directs resources to their most 
efficient or productive use (referred to as allocative efficiency).  Where buyers or 
sellers collude, or model terms and conditions of acquisition or supply are otherwise 
established, competition can be distorted and resources directed to less efficient uses. 

6.114 In particular, agreements between competitors which interfere with the price at which 
they are willing to supply or acquire goods or services will ordinarily divert resources 
away from their more efficient uses towards less efficient uses. 

6.115 The ACCC notes that the markets for the provision of PDI,  shipping and transport 
services relating to vehicle importing and exporting are currently competitive with a 
number of buyers and sellers. 

6.116 In respect of PDI services, the proposed arrangements could, in effect, create a 
monopsony (single) purchaser of these services.  The bargaining power of this 
monopsony in negotiating with any individual provider of PDI services would be 
considerable, which would be likely to be reflected in prices negotiated for PDI 
services.  

6.117 While shipping lines and transport and logistics operators have a range of customers 
beyond motor vehicle importers and exporters the proposed arrangements could 
similarly aggregate a significant volume of their customers into a single purchaser.  
Again, this would be likely to impact significantly on the model prices negotiated for 
these services by the FCAI. 

6.118 Such distortions in the market determined price, where borne by the counterparty to 
negotiations, may result in possible inefficiencies in resource allocation.  That is, 
suppliers, when faced with artificially lower returns, may chose to direct their resources 
elsewhere to some extent. 

6.119 Aside from price, businesses compete on issues such as quality, service and other terms 
of trade.  Just as price agreements stifle competition on price, non-price agreements can 
stifle competition in areas such as quality and service.  For example, where competing 
businesses are able to negotiate common model terms and conditions this may limit the 
opportunities and incentives for suppliers to differentiate and compete on elements such 
as standards or service provided or quality of goods supplied. 

6.120 In respect of the proposed arrangements, several interested parties have submitted that 
the requirements of FCAI members are diverse such that model terms and conditions 
for supply of services such as PDI, shipping and transport and logistics are not 
appropriate.  Indeed, the FCAI also acknowledges that the diversity of its members’ 
service requirements will restrict the establishment of model terms and conditions to 
service issues which have broad application to the majority of its members.  Although 
in this respect, the ACCC notes that the FCAI propose that any model terms and 
conditions negotiated be available to all members. 
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6.121 Consequently, any negotiation of model terms and conditions has the potential to 
distort market outcomes, limiting the ability, in terms of both price and quality of 
service, for suppliers to supply the relevant services on terms and conditions that reflect 
the individual needs and circumstances of each customer.   

6.122 It is arguable, given this, that the result will be that these suppliers will refuse to enter 
into agreements which stipulate model terms and conditions applicable to all FCAI 
members.  However, as noted, the FCAI will have considerable bargaining power in 
any negotiations with these suppliers which may be able to be applied to force suppliers 
to accept model terms and conditions.  Conditions which they may not otherwise accept 
if relative bargaining positions were more evenly balanced. 

6.123 In addition, while, in circumstances where the requirements of individual members are 
homogeneous, the negotiation of model terms and conditions may lead to transaction 
cost savings compared to the situation where each member negotiates terms and 
conditions individually, this is less likely to be the case where FCAI members have a 
diversity of needs.  Indeed, in these circumstances negotiation of model terms and 
conditions may in fact increase transaction costs. 

6.124 If model terms and conditions can not be agreed then, in effect, an additional layer of 
negotiation is introduced to the process.  Further, even if model terms and conditions 
can be agreed in respect of some elements of the relevant services, the diversity of 
needs amongst FCAI members is likely to require further individual negotiation before 
contracts are entered into.    

6.125 As a general principle, such negotiations are unlikely to be entered into unless both 
parties to the negotiations consider that the benefits of such negotiation will outweigh 
any associated transaction costs.  However, as noted, the FCAI will have considerable 
bargaining power in any negotiations such that it may be able to exert influence on 
counterparties to enter into such negotiations even if the benefits to the counterparty 
compared to individual negotiation do not outweigh any associated costs. 

Issues raised in response to the draft determination 

6.126 The FCAI submits that the PDI services market is more heavily concentrated than 
assumed by the ACCC.  Specifically, the FCAI submits that its application is 
specifically in relation to on wharf PDI services where the major provider to its 
members is Patrick Autocare, with Prixcar and CCA providing more limited services.  

6.127 The FCAI’s application for authorisation is broadly framed.  Authorisation is sought to 
negotiate model terms and conditions with providers of facilities for the import and 
export of vehicles, including PDI service providers.  The scope of its application is not 
explicitly limited, with respect to PDI service providers, to services provided on wharf.  
Nor, prior to its submission in response to the draft determination, has the FCAI 
indicated an intention to so limit negotiations if authorisation is granted. 

6.128 Even assuming the FCAI was to limit negotiations to on wharf PDI service providers, it 
does not necessarily follow that the market for these services is similarly limited in 
scope. 

6.129 As noted, motor vehicle importers generally have a choice of on wharf and off wharf 
PDI service providers.  Further, the ACCC understands that some importers, in some 
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instances, chose to bypass PDI service providers altogether and transport vehicles 
direct from port to dealerships.  As such, competition between providers, on and off 
wharf, constrains the terms on which any individual provider is able to offer services to 
FCAI members. 

6.130 Given existing competition between on and off wharf PDI service providers the ACCC 
considers that the more limited negotiation contemplated in the FCAI’s latest 
submission still has the potential to distort market outcomes.   

6.131 The FCAI further states in its submission in response to the draft determination that it 
would only seek to become involved in negotiations where services are provided by 
one or two on wharf PDI providers uniformly to all or a significant segment of 
members.  The FCAI questions whether such limited negotiations would distort market 
outcomes.   

6.132 Assuming negotiations were this limited, the FCAI would still be a monopsony 
purchaser of these services with considerable bargaining power in negotiations.  In 
contrast, the bargaining power of individual PDI service providers would be 
constrained by competition in the market.  Such a bargaining power imbalance would 
be expected to be reflected in the terms and conditions negotiated.  

6.133 Further, it is difficult to envisage parameters which could ensure negotiations were 
limited to the specific instances identified by the FCAI in its latest submission.  In 
particular, circumstances would vary from case to case and an assessment of whether a 
particular proposal to negotiate fell within set parameters would necessarily involve a 
degree of subjectivity.     

6.134 In any event, authorisation has not been sought on these terms. 

Markets in which FCAI members do not contract – port facilities and automotive 
stevedoring 

Submissions 

6.135 AAT submits the FCAI application for authorisation will have a direct and adverse 
impact on the operations of AAT and current practice within the industry. 

6.136 AAT claims, if authorised, the conduct will substantially lessen the competitive rivalry 
which exists between FCAI’s members in their dealings with all service providers in 
the market for automotive port facilities and services, particularly given that FCAI’s 
members effectively comprise all the world’s major vehicle manufacturers. 

6.137 AAT state that at present individual negotiation between FCAI members and various 
service providers, including AAT, occur and should be allowed to continue to preserve 
competition. 

6.138 Toll notes that notwithstanding the FCAI’s authorisation to collectively negotiate with 
respect to “area hire services”, which are performed by automotive stevedores, the 
practice of stevedores and shippers contracting for these services has not changed. Toll 
submits any change to the current arrangements would require the agreement of 
shippers, as well as facilities service providers, to hand over contractual rights and 
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entitlements to importers/exporters.  Toll submits this would be a significant shift from 
current and prior practice, and in its view is unlikely to occur. 

ACCC view 

6.139 The ACCC notes that FCAI members do not currently have contractual relationships 
with port facilities providers or automotive stevedores.  Rather, charges for these 
services are passed on to FCAI members through shipping lines.  The FCAI submits 
that this is not necessarily optimal for all vehicle importers and exporters and that there 
is no reason why this structure of contractual arrangements should continue, 
particularly in respect of new facilities. 

6.140 In contrast, several interested parties submitted that existing contractual arrangements 
would be likely to continue irrespective of any attempts by the FCAI to negotiate 
directly with port facilities providers and automotive stevedores. 

6.141 Given the divergence of views regarding the utility of direct negotiation between 
vehicle importers and exporters and port facilities providers and automotive stevedores, 
and that direct contracts between these parties have not been entered into to date, there 
is some question as to whether the FCAI will be able to successfully complete such 
direct negotiations on behalf of its members. 

6.142 However, in contrast to the service providers with whom FCAI members currently 
directly contract, competition in respect of port facilities and automotive stevedoring is 
limited.  Specifically, most ports through which vehicles are transported have a single, 
or in some cases two, port facilities providers and similarly, one or two automotive 
stevedores.  Given the lack of substitutability between ports for vehicle importers and 
exporters this gives port facilities managers and automotive stevedores significant 
bargaining power.  This is likely to be reflected in their terms and conditions of supply, 
whether dealing with importers and exporters directly or passing on the cost of their 
services through third parties such as shipping lines. 

6.143 This bargaining power on the part of port facilities providers and stevedores 
significantly diminishes the possibility that the aggregation of bargaining power of 
FCAI members could be used anti-competitively.  On the contrary, it may be that this 
balancing up of bargaining positions reduces any existing market distortions resulting 
from the more limited competition for the provision of these services.  This is discussed 
in greater detail in the ACCC’s consideration of the public benefits of the proposed 
arrangements.   

Voluntary participation in the collective bargaining arrangements 

6.144 Collective bargaining is voluntary where members of the collective bargaining unit are 
free to choose not to participate in the collective negotiations if they prefer to negotiate 
individually.  This provides an element of ongoing competition and lessens the anti-
competitive impact of the arrangements.  Where participation is voluntary, those 
businesses who consider that they will be able to negotiate a more commercially 
attractive arrangement individually, usually the most productive businesses, are free to 
do so.  Consequently, incentives for businesses to compete on price, to innovate, or to 
improve their quality of service are not reduced to the extent that they might otherwise 
be. 
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6.145 As noted, the proposed arrangements will be voluntary and will operate on an ‘opt in’ 
basis. That is, FCAI members and the various different service providers would not be 
compelled to participate in the proposed arrangements were they to be authorised. 
Consequently, were authorisation to be granted, the parties would remain free to either:  

 continue their current arrangements  

 negotiate different individual contracts or  

 opt in to use the FCAI model terms and conditions. 

6.146 FCAI members who consider that they may be able to negotiate a more commercially 
attractive arrangement with a service provider, either by variations to the FCAI 
negotiated agreement, or through negotiating individually, will remain free to do so.  

6.147 The same would be true of port facilities providers and automotive stevedores.  
However, as noted, in respect of other service providers such as, in particular, PDI 
service providers, the FCAI will be able to exercise considerable bargaining power in 
negotiating model terms and conditions.  To the extent that some service providers may 
feel compelled to negotiate with the FCAI this undermines the voluntariness of the 
arrangements and their capacity to decide to enter into the arrangements solely on the 
basis of any net efficiency gains to them relative to individual negotiations. 

Size/composition of bargaining groups 

6.148 Collective bargaining agreements that limit the coverage, composition and 
representation of bargaining groups limit the anti-competitive nature of the 
arrangements.  Where the size of bargaining groups is restricted, the anti-competitive 
effect is likely to be smaller having regard to the smaller area of trade directly affected 
and having regard to the competition provided by those suppliers or acquirers outside 
the group. 

6.149 In this instance, the bargaining group potentially includes all FCAI members which 
comprise the four Australian automotive manufacturers and most of the major 
automotive importers into Australia.  As noted, depending on the counterparty with 
whom the FCAI is attempting to negotiate, the FCAI may have the ability to exert 
considerable bargaining power both because of the size of the bargaining group and, in 
some cases, the reduction in alternative customers with whom the supplier can contract. 

Increased potential for collective activity beyond that authorised  

6.150 In considering collective bargaining arrangements in the past, the ACCC has noted 
concern that the arrangements may increase the potential for collusive anti-competitive 
conduct.  Such increased potential arises where competitors are encouraged to meet, 
share information and discuss pricing. The ACCC has been concerned that in this 
environment, there may be an increased likelihood of anti-competitive conduct (beyond 
that which is authorised) occurring. 

6.151 The ACCC notes that the likelihood of collusive activity beyond that authorised is 
reduced where participants are made aware of their obligations under the TPA and 
where the arrangements are not industry wide.  
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6.152 In respect of the proposed arrangements, the ACCC notes that it is intended that 
negotiations will take place at ‘arms length’ from vehicle importers and exporters such 
that they will not play a direct role in negotiations undertaken by the FCAI.  Similarly, 
if model terms and conditions are established, each importer exporter will unilaterally 
decide whether to accept the terms negotiated without coming together with their 
competitors to discuss the terms negotiated.  This lack of direct interaction between 
FCAI members significantly reduces the possibility of the proposed arrangements 
facilitating collective discussion on issues beyond those authorised. 

6.153 More generally, the ACCC is of the view that the likelihood of arrangements increasing 
the potential for collusive anti-competitive conduct beyond that authorised is also 
reduced where participants are made aware of their obligations under the TPA, as is 
generally the case with the ACCC’s consideration of any application for authorisation. 

Effect on competitors outside the bargaining group  

6.154 As noted, where the coverage and composition of bargaining groups is restricted, the 
anti-competitive effects of collective bargaining arrangements are likely to be smaller 
having regard to the smaller area of trade directly affected and having regard to the 
competition provided by those suppliers or acquirers outside the group.   However, 
restrictions on the coverage of collective bargaining groups may also generate an anti-
competitive effect, where they place those suppliers or acquirers outside the group at a 
competitive disadvantage.   

6.155 This may occur where the bargaining group is able to negotiate more commercially 
attractive terms and conditions than their competitors outside the bargaining group 
which may impact on the longer term viability, and consequently, ability to compete 
with the bargaining unit, of those businesses outside the group.  To the extent that this 
does occur, the competitive disciplines which would otherwise be faced by the 
bargaining unit would be reduced. 

6.156 However, the ACCC notes that proposed arrangements are inclusive of all members of 
the FCAI, being the vast majority of motor vehicle importers and exporters.  

6.157 In addition, the TPA provides that an authorisation may be expressed so as to apply to 
or in relation to another person who becomes party to the proposed arrangements in the 
future.  For example, where an industry association seeks authorisation on behalf of its 
members, for its members to collectively bargain, the authorisation can also be 
expressed so as to allow persons who are not members of the industry association to 
also participate in the collective bargaining arrangements.   

ACCC conclusion on public detriments  

6.158 The proposed arrangements will significantly change the balance in bargaining power 
between FCAI members and providers of facilities for the importing and exporting of 
motor vehicles.  In some cases the FCAI could, in effect, become a monopsony 
acquirer of these services.  In others, a significant volume of suppliers customers could 
become aggregated as a single purchaser. 

6.159 The effects of this aggregation of purchasing power by FCAI members will differ 
depending on the extent of existing competition in the market for each of the relevant 
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services.  In more concentrated markets, the aggregation of purchasing power may 
counterbalance the bargaining power of suppliers.  However, in less concentrated 
market it has the potential to create a significant imbalance in bargaining power in 
favour of FCAI members. 

6.160 Specifically, in the markets for PDI services, shipping and land transport, where there 
are currently a number of competing buyers and sellers, the collective bargaining power 
of FCAI members may force service providers to accept terms and conditions which 
they would not otherwise if bargaining positions were more evenly balance.  The effect 
would be to distort market outcomes, both in terms of price and quality of service, 
resulting in inefficiencies in resource allocation. 

6.161 The ACCC notes the FCAI’s submission in response to the draft determination that, in 
respect of PDI service providers, it would only seek to become involved in negotiations 
where services are provided by one or two on wharf PDI providers uniformly to all or a 
significant segment of members.  Given existing competition between on and off wharf 
PDI service providers the ACCC considers that this more limited negotiation still has 
the potential to distort market outcomes. 

6.162 In contrast, in the markets for port facilities and automotive stevedoring, the bargaining 
power of suppliers significantly diminishes the possibility that the aggregation of 
bargaining power by FCAI members could be used anti-competitively. 

6.163 Given the diverse requirements of motor vehicle importers and exporters, additional 
negotiations are likely to be necessary on an individual basis in respect of some 
services, and indeed, the fact that they do not currently negotiate directly with some 
service providers, the proposed arrangements may, by introducing an additional layer 
of negotiations, increase rather than reduce transaction costs in the negotiation process. 

Public benefit 

6.164 As noted in the discussion of the counterfactual, the ACCC does not propose to grant 
authorisation for the FCAI to coordinate and disseminate its members’ views in relation 
to new and existing facilities for the importation and exportation of motor vehicles.  
Accordingly, the ACCC has restricted its consideration of the proposed arrangements 
to the public benefits and detriments arising from the FCAI, on behalf of its members, 
seeking to develop model terms and conditions for the use of new and existing 
facilities.   

FCAI view 

6.165 The FCAI submits that granting it authorisation to establish model terms and conditions 
for the use of automotive facilities will significantly reduce the time and cost of 
customers of the facilities understanding all the relevant terms and conditions of use of 
such facilities, and negotiating their own terms and conditions of use, by reducing legal 
and advisory charges and the cost of administration for each negotiation. 

6.166 The FCAI submit that individual FCAI members, notwithstanding their size and 
resources, do not have the incentive to individually liaise and negotiate with all parties 
because the individual costs of negotiations outweigh the potential benefits.  However, 
the FCAI submits that where it is able to act on behalf of members, the individual cost 
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is reduced and costs incurred can be spread across all members, making it viable for 
members to enter into such negotiations. 

6.167 The FCAI states that as its members do not have contractual relationships with port 
facilities managers or automotive stevedore service providers they have little input into 
the terms and conditions of use of such facilities. 

6.168 In relation to port facilities managers, the FCAI submits that Toll, as a 50 per cent 
owner of AAT, is highly unlikely to vigorously compete against its own joint venture.  
On this basis, the FCAI claims, it is reasonable to infer there is effectively only one 
manager of vehicle import/export port facilities in the states in which AAT operates. 
That is, in New South Wales, Victoria, South Australia and Queensland.  The FCAI 
states this is unlike importers/exporters of containerised goods that have a choice of 
more than one facilities manager. 

6.169 The FCAI therefore claims that authorising it to negotiate terms and conditions on 
behalf of its members will redress the significant bargaining imbalance that exists 
between port facilities managers and motor vehicle importers/exporters. 

6.170 The FCAI also claims that if the FCAI were to establish model terms and conditions 
with those parties for the use of new and existing facilities this would lead to significant 
benefits such as the level of service and the accountability of the service provider.  

6.171 The FCAI notes that its members have diverse service requirements.  The FCAI 
submits that it will only establish model terms and conditions in respect of service 
matters that have a broad application, and affect the majority of its members.  The 
FCAI claim this restriction will guard against the risk that authorisation will lead to 
higher transaction costs from multi-party contracting and negotiations. 

6.172 The FCAI provided examples of the type of model terms and conditions that the FCAI 
may seek to establish, such as: 

 an arrangement with stevedores that would seek to reduce the number of vehicle 
movements in order to reduce the risk of damage to vehicles thereby reducing the 
cost of importing/exporting 

 greater understanding and potential challenges to the cost structure of wharfage 
rates levied by port authorities for the use of berths 

 negotiation of provision of ancillary services such as cleaning contaminated 
vehicles in AQIS approved wash facilities 

 participating in the setting of prices for the provision of services at Port Kembla. 

Interested party submissions 

6.173 Toll contends that the FCAI’s public benefit claims arising from negotiating model 
terms and conditions on behalf of its members, is at best tenuous. 

6.174 Toll states that the practice of contracting for the provision of area hire services 
between the service provider and shippers, rather than directly with importers/exporters 
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continues, notwithstanding FCAI’s current authorisation. Further, Toll claims it is not 
aware of any approaches by the FCAI to negotiate directly with Patrick Stevedoring. 

6.175  Toll is of the view that such contracting practices will not change in respect of pre-PDI 
port services and therefore has difficulty in seeing the public benefit from FCAI 
collectively negotiating terms of use. Rather, Toll considers that there is likely to be an 
increase in transaction costs if FCAI negotiations were to be conducted in addition to 
those with shippers 

6.176 Toll also submits that stevedoring services, berths, laydown areas and port storage 
facilities are provided by stevedoring and area hire service providers pursuant to 
contracts negotiated with shippers and not with importers/exporters.  Toll submits this 
position is unlikely to change even if authorisation is granted. 

6.177 The Port of Fremantle submits that wharfage charges are invoiced to shipping lines or 
agents.  It states these fees are fixed and non-negotiable based on the cost of providing 
and maintaining the wharves. 

6.178 AAT submits that the proposed conduct will not result in any public benefit, when 
taking into consideration the inefficiencies, counter-productive and anti-competitive 
impact that would likely be caused. 

ACCC assessment 

6.179 The public benefits claimed by the FCAI to arise from it negotiating model terms and 
conditions on behalf of it members can be categorised as follows: 

 increased bargaining power with associated greater input into contract terms and 
conditions, and  

 transaction cost savings. 

Increased bargaining power 

6.180 Collective bargaining arrangements often seek to redress an imbalance in bargaining 
power.  The ACCC does not see a change in the bargaining position of parties to the 
proposed arrangements as a public benefit in itself.  Rather, the ACCC will consider the 
likely outcomes arising from the changed bargaining position. 

6.181 FCAI members make up the overwhelming majority of motor vehicle importers and 
exporters to and from Australia.  Consequently, collectively they would appear to have 
significant bargaining power. 

6.182 However the level of bargaining power of a party will often depend on the number of 
the buyers or sellers with which it deals and the extent of competition between those 
buyers and sellers. 

6.183 As noted in the ACCC’s consideration of the public detriment generated by the 
proposed arrangements, the markets for PDI, shipping and land transport services are 
currently competitive, with a number of buyers and sellers.  The proposed 
arrangements will aggregate a significant volume of these service providers’ customers 
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into a single purchaser.  Rather than address any existing imbalance in bargaining 
power the proposed arrangements are likely to generate such an imbalance.   

6.184 As discussed earlier, such imbalances in bargaining power can result in the 
counterparty to negotiations accepting terms and conditions which it might not 
otherwise accept if bargaining positions were more evenly balanced. 

6.185 In respect of the markets for PDI services, shipping and land transport and logistics, 
which are currently supplied on competitive terms, this could lead to market distortions 
and possibly lead to inefficiencies in resource allocation. 

6.186 Conversely, in certain circumstances, an existing imbalance in bargaining power can be 
responsible for such market distortions.  Collective bargaining arrangements that 
redress this may result in allocative efficiency gains.  As noted earlier, competition in 
respect of port facilities and automotive stevedoring is currently limited.  Specifically, 
most ports through which vehicles are transported have a single, or in some cases two, 
port facilities providers and similarly, one or two automotive stevedores.  Given the 
lack of substitutability between ports for vehicle importers and exporters this gives port 
facilities managers and automotive stevedores significant bargaining power.  This is 
likely to be reflected in their terms and conditions of supply, whether port facilities 
managers and automotive stevedores are dealing with importers and exporters directly, 
or, as currently occurs, passing on the cost of their services through third parties such as 
shipping lines. 

6.187 Accordingly, it may be that redressing this imbalance in bargaining power will reduce 
any market distortions resulting from the more limited competition for the provision of 
these services, which would constitute a public benefit. 

6.188 The FCAI has raised specific concerns that its members do not currently negotiate 
directly with port facilities managers or automotive stevedores in relation to various 
facilities and services provided by them.   

6.189 The FCAI claims that granting it authorisation to negotiate model terms and conditions 
for new facilities may result in a more optimal arrangement whereby FCAI members 
have a direct contractual relationship with managers of new port facilities.  The FCAI 
claims this would lead to significant benefits such as in levels of service and the 
accountability of the service provider. 

6.190 However, interested parties submit that it is highly unlikely that the current practice 
relating to contractual arrangements will change.  That is, the FCAI will be unable to 
negotiate model terms and conditions with port facilities managers and automotive 
stevedores, as they will continue to contract indirectly through shippers, even if 
authorisation is granted.   

6.191 Port management and automotive stevedoring services are necessary components of the 
business activities of importers and exporters of motor vehicles.  To the extent that the 
current arrangements exclude participation by FCAI members in negotiations for the 
provision of these services it is likely that charges will not be reflective of allocative 
efficiency.  This is because the party currently responsible for negotiating the charge 
(shipping lines) has a lesser incentive to negotiate a mutually beneficial outcome than 
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may otherwise be achieved if negotiations were conducted between the providers of 
these services and importers and exporters of motor vehicles.   

6.192 By affording FCAI members a degree of bargaining power, the proposed arrangements 
may enable the FCAI to engage port facilities managers and automotive stevedores in 
direct negotiations in respect of the services they provide.  At the very least, it should 
afford them greater opportunity for input into the terms and conditions agreed between 
port facilities managers, automotive stevedore and shipping lines in respect of services 
supplied to FCAI members. 

6.193 Therefore, the ACCC considers that, to the extent that the proposed arrangements 
improve the effectiveness of input by FCAI members into these contracts, this would 
be likely to generate a public benefit. 

6.194 The ACCC also notes the submissions of the FCAI and interested parties that, ideally, 
contracts should be tailored to the needs of individual importers and exporters.  At one 
level, the negotiation of model terms and conditions could run counter to this.  
However, as noted, in respect of those service providers with whom FCAI members do 
not current negotiate directly, the bargaining power afforded by the proposed 
arrangements may facilitate direct negotiation.  While such negotiation, if it was to 
occur, would be at the collective level in the first instance, to the extent that the 
requirements of individual FCAI members differ, it could also open up opportunities 
for direct negotiation at an individual level.  

6.195 In addition, the FCAI has submitted that contracting directly with port facilities 
managers and automotive stevedores could introduce greater transparency to contracts 
and provide FCAI members with greater certainty with respect to the standard of 
services they can expect and the timing and increases in the costs of such services.  In 
particular, the FCAI submitted that this would provide members with greater 
information to determine their future allocation of resources. 

6.196 The ACCC considers that, to the extent that the proposed arrangements result in 
improved transparency and notice of increases in the cost of area hire services, 
efficiency improvements are likely to result. 

6.197 The FCAI also claims that allowing it to negotiate model terms and conditions will 
significantly reduce the time and cost for members of understanding all the relevant 
terms and conditions of use of such facilities. 

6.198 It is not clear that FCAI members do not, or cannot obtain assistance to understand all 
the relevant terms and conditions of the use of facilities.  Further, a number of 
interested parties claim to regularly consult with the automotive industry.   

6.199 However, what is clear is that FCAI members do not directly participate in negotiating 
the terms and conditions for the use of such facilities.  In these circumstances it is 
possible that the exchange of information between port facilities managers, automotive 
stevedores and all FCAI members may be more limited than if direct negotiation was to 
occur. 

6.200 Therefore, in addition to any benefits arising from FCAI members having greater input 
into contract terms and conditions, direct negotiation between the FCAI and these 
services providers, as may be facilitated by the proposed arrangements, will also assist 
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in improving the flow of information between the parties.  This, in itself may improve 
the efficiency of both the provision of these services and the operations of importers 
and exporters.   

Issues raised in response to the draft determination 

6.201 SAL submits that individual shipping companies, given their volumes, already exercise 
considerable bargaining power in negotiations with automotive stevedores over car 
importing facilities.  They submit that it if individual importers and exporters were able 
to use model terms and conditions negotiated by the FCAI, this would impede shippers’ 
ability to negotiate broader arrangements, agreements which SAL submits produce 
more efficient outcomes, with automotive stevedores. 

6.202 POAGS claims that importers and exporters are already able to exert influence in 
negotiations as their parent companies negotiate terms with shipping lines, including, if 
desired, discharge and port costs.  

6.203 AAT notes its obligations to relevant port authorities not to discriminate between those 
seeking access to its port facilities.  AAT contends that this constrains it in seeking to 
negotiate model terms and conditions for the use of facilities for the benefit of FCAI 
members only. 

6.204 The FCAI’s primary concerns in seeking to negotiate model terms and conditions with 
automotive stevedores and port facilities managers are imbalances in bargaining power 
between its individual members and automotive stevedores and port facilities managers 
and its members’ inability to engage in direct negotiations.   

6.205 As noted, the FCAI negotiating model terms and conditions with automotive stevedores 
and port facilities managers on behalf of its members may improve their relative 
bargaining power, thereby reducing market distortions, and facilitate direct negotiation, 
affording greater input into contract terms and conditions.  This is likely to improve the 
efficiency of motor vehicle importers’ and exporters’ operations.  

6.206 While there may be other avenues for FCAI members to have input into negotiations, 
none of the currently utilised options are as direct, open and transparent, as that 
proposed by the FCAI.  Accordingly, they are unlikely to deliver these benefits, at least 
to the same extent. 

6.207 Further, while the FCAI proposes to negotiate model terms directly with automotive 
stevedores and port facilities managers, such negotiations will not be entered into 
unless both sides consider it beneficial to do so. 

6.208 The ACCC notes AAT’s contention that it is constrained in negotiating model terms 
and conditions with the FCAI that would differ from those it offers to other parties.  To 
the extent that this is the case, it may be that the terms offered by AAT in any 
negotiations with the FCAI are the same as those offered to other parties.  However, 
this does not preclude the negotiation of a mutually beneficial outcome if both parties 
consider these terms an improvement on existing terms and conditions passed through 
to FCAI members by third parties. 
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Transaction cost savings  

6.209 Generally, there are transaction costs associated with using the market as a mechanism 
for trade.  These transaction costs are likely to be lower in negotiating and 
implementing a collective bargaining agreement involving a single negotiating process 
than where an acquirer or supplier must negotiate and implement agreements with 
every business with which it deals. 

6.210 Given that FCAI members, port facilities managers and automotive stevedores do not 
have a direct contractual relationship with respect to the charges for automotive port 
facilities and services, there may be an initial increase in transaction costs arising from 
the FCAI negotiating model terms and conditions on behalf of its members.  This is 
because negotiation in respect of these services is currently undertaken as part of the 
negotiation process undertaken by port facilities managers and automotive stevedores 
with shippers.  The FCAI seeking to negotiate these charges directly, whether 
successful or otherwise, would therefore add an additional layer to the negotiation 
process. 

6.211 However, compared to a situation where each FCAI member individually negotiated 
with the parties, the FCAI negotiating on its members’ behalf could, to the extent that 
the requirements of individual members are homogeneous, reduce transaction costs by 
avoiding duplication of negotiating processes. 

6.212 The same would be true of the FCAI negotiating model terms and conditions with those 
service providers with whom its members currently engage in individual direct 
negotiation. 

6.213 However, as has been noted by the FCAI and interested parties, the diversity of 
requirements for FCAI members would be likely to necessitate further negotiation at an 
individual level before contract terms and conditions were finalised.  This would reduce 
the quantum of any transaction cost savings associated with negotiating model terms 
and conditions.  Indeed, depending on the extent to which further individual negotiation 
is required, transaction costs could even increase. 

6.214 Accordingly, it is not clear that the FCAI negotiating model terms and conditions with 
providers of services for the import and export of motor vehicles will result in 
transaction cost savings. 

ACCC conclusion on public benefits 

6.215 The ACCC does not consider that the changes in the balance of bargaining power that 
would result from the FCAI negotiating model terms and conditions with PDI service 
providers, shipping lines and land transport providers will result in a public benefit.  
Rather, in these markets, where there are currently a number of competing buyers and 
sellers, the collective bargaining power of FCAI members may be able to be used to 
force service providers to accept terms and conditions which they would not otherwise.  
The effect would be to distort market outcomes, both in terms of price and quality of 
service, resulting in inefficiencies in resource allocation. 
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6.216 However, the ACCC considers that the changes in the balance of bargaining power that 
would result from the FCAI negotiating model terms and conditions with port facilities 
managers and automotive stevedores may result in some public benefit.  Specifically, 
redressing existing imbalances in bargaining power between these parties may reduce 
any market distortions resulting from the more limited competition for the provision of 
these services. 

6.217 Further, providing FCAI members with a degree of bargaining power may assist in 
facilitating direct negotiations with port facilities managers and automotive stevedores.  
Such direct negotiation would afford FCAI members greater input into contract terms 
and conditions, provide greater transparency in respect of contractual arrangements and 
improve flows of information between the parties. 

6.218 To the extent that the resultant efficiency gains are reflected in consumer pricing, or 
more generally through competitive improvements in the motor vehicle industry, the 
proposed arrangements are likely to generate a public benefit.  

6.219 The ACCC does not accept that the transaction costs savings claimed by the FCAI to 
result from the proposed arrangements will necessarily be realised.  As a general 
principle, transaction costs are likely to be lower where a single negotiation process is 
undertaken, rather than where acquirers and suppliers must negotiate individually.  
However, the requirements of FCAI members are diverse such that any negotiation of 
model terms and conditions will need to be supplemented by individual negotiation.  
As such, it is not clear that the costs involved in engaging in negotiations would be 
reduced. 

Balance of public benefit and detriment  

6.220 The ACCC may only grant authorisation if it is satisfied that, in all the circumstances, 
the proposed conduct is likely to result in a public benefit that will outweigh any public 
detriment. 

6.221 The ACCC does not propose to grant authorisation for the FCAI to coordinate and 
disseminate its members’ views on the development of existing and new facilities for 
the importation or exportation of motor vehicles or to liaise with relevant stakeholders 
in respect of these issues.  The ACCC does not consider that the public benefits and 
anti-competitive detriment generated by these arrangements if authorisation is granted 
will differ from those generated if authorisation is not granted. 

6.222 The ACCC considers that the FCAI’s proposal to negotiate model terms and conditions 
with shipping lines, PDI and land transport service providers, by creating an imbalance 
in bargaining power in the negotiating process, may force them to accept terms and 
conditions which they would not otherwise.  Given existing competition for the 
provision of these services, the resultant market distortions will generate a level of anti-
competitive detriment.  The ACCC does not consider that negotiating model terms and 
conditions with these parties generates any off-setting public benefit.  Accordingly, the 
ACCC does not propose to grant authorisation to this limb of the FCAI’s application. 

6.223 In contrast, in the markets for port facilities and automotive stevedoring, the bargaining 
power of suppliers significantly diminishes the possibility that the aggregation of 
bargaining power by FCAI members could be used anti-competitively. 
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6.224 Further, given that these markets are more heavily concentrated, changes in the balance 
of bargaining power may result in some public benefit.  Specifically, redressing 
existing imbalances in bargaining power between these parties may reduce any market 
distortions resulting from the more limited competition for the provision of these 
services. 

6.225 Further, providing FCAI members with a degree of bargaining power may assist in 
facilitating direct negotiations with port facilities managers and automotive stevedores.  
Such direct negotiation would afford FCAI members greater input into contract terms 
and conditions, provide greater transparency in respect of contractual arrangements and 
improve flows of information between the parties. 

6.226 To the extent that the resultant efficiency gains are reflected in consumer pricing, or 
more generally through competitive improvements in the motor vehicle industry, the 
proposed arrangements are likely to generate a public benefit.  

6.227 The ACCC considers that the public benefits resulting from the FCAI negotiating 
model terms and conditions for the use of new and existing facilities provided by port 
facilities managers and automotive stevedores are likely to outweigh the anti-
competitive detriment.  Accordingly, the ACCC proposes to grant authorisation to this 
limb of the FCAI’s application. 

Length of authorisation 

6.228 The ACCC generally considers it appropriate to grant authorisation for a limited period 
of time, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances. 

6.229 In this instance, the FCAI seeks authorisation for 10 years.  The FCAI submits that this 
is in line with the planning time frames practiced in the motor industry, particularly in 
relation to planning decisions on models of motor vehicles, and the contracts entered 
into with component suppliers. 

6.230 However, the ACCC considers that more pertinent to its consideration of the 
appropriate length of any authorisation is the possible duration of contracts entered into 
with those parties with whom the motor industry proposes to negotiate, or otherwise 
liaise, under the arrangements for which authorisation is sought.  In this respect, the 
ACCC is only proposing to grant authorisation to the FCAI to negotiate model terms 
and conditions with port facilities managers and automotive stevedores. 

6.231 Given the previous lack of direct negotiation between port facilities managers, 
automotive stevedores and FCAI members it is difficult to speculate as to what form 
such contracts might take, or indeed, whether contracts will be negotiated at all.   Given 
this uncertainty, the ACCC proposes to grant authorisation for the FCAI to negotiate 
model terms and conditions with port facilities managers and automotive stevedores for 
5 years.  This will allow the ACCC, at the end of the period of authorisation, to 
evaluate whether the public benefits on which its decision is made actually eventuate in 
practice and the appropriateness of the authorisation in the current market environment. 

6.232 It is open for the FCAI to reapply for authorisation at the expiration of the 
authorisation.  In the event that an application for re-authorisation is received by the 
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ACCC, whether re-authorisation should be granted would be considered based on the 
circumstances at that time.  

Other issues arising out of the draft determination 

Clarification of port facilities managers 

6.233 The FCAI and Prixcar sought clarification regarding the definition of the term ‘port 
facilities manager’ in the context of the ACCC proposing to grant authorisation for the 
FCAI to negotiate with port facilities managers. 

6.234 The FCAI sought clarification as to whether authorisation would extend to negotiations 
with port corporations in their capacity as direct port facilities managers or where the 
port has entered into an agreement with another party to provide facilities management 
services. 

6.235 The ACCC has clarified, at paragraph 7.10 of this final determination, that 
authorisation for the FCAI to negotiate model terms and conditions on behalf of its 
members extend to negotiations with port corporations. 

6.236 Prixcar sought clarification that any authorisation to negotiate with port facilities 
managers would not extend to negotiating with respect to those activities for which 
authorisation has otherwise been denied, but which occur within the generally 
determined port precinct or facilities area. 

6.237 The ACCC’s decision to deny authorisation to negotiate in respect of these activities 
extends to the provision of these services within port precinct or facilities areas. 

Scope of authorisation 

6.238 AAT reiterated its concerns that participation in the proposed arrangements remains 
voluntary with no compulsion on any party to participate and that any model terms and 
conditions proposed by the FCAI not be binding of port facilities managers and 
stevedores. 

6.239 This authorisation does not compel any party to participate in the negotiation process 
proposed.   

6.240 The FCAI proposes that model terms and conditions will be binding on stevedores and 
port facilities managers if agreement is reached.  Accordingly, automotive stevedores 
and port facilities managers will be bound by the terms negotiated only to the extent 
that they agree to be bound by those terms. 
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7. Determination 

The application 

7.1 On 12 December 2006 the FCAI, on behalf of its members, lodged application for 
authorisation A91023 with the Australian Competition and Consumer Commission (the 
ACCC). 

7.2 Application A91023 was made using Form B, Schedule 1, of the Trade Practices 
Regulations 1974.  The application was made under subsection 88 (1) of the Act to 
make and give effect to a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would or might have the effect, of 
substantially lessening competition within the meaning of section 45 of the Act.  

7.3 Specifically, there are two limbs to the FCAI’s application for authorisation.  The first 
concerns the FCAI coordinating and disseminating its members’ views and liaising 
with relevant stakeholders regarding the development, design and operation of facilities 
for the importation and exportation of motor vehicles into and out of Australia.  The 
second concerns the negotiation of model terms and conditions for the use of new and 
existing facilities. 

Coordinating and disseminating views regarding the development of facilities 

7.4 The FCAI, on behalf of its members, seeks authorisation to enable it and its members 
to: 

i. Coordinate and disseminate the views of members about suitable locations for 
the development of appropriate new facilities for the importation and 
exportation of motor vehicles into and out of Australia. 

ii. Liaise with relevant port authorities/corporations, government departments, 
other authorities and ministers to obtain necessary planning and regulatory 
approvals for the development and operation of such facilities. 

iii. Liaise with potential developers, owners and operators of such facilities. 

iv. Liaise with shipping lines, pre-delivery inspection companies and other 
potential direct users of such facilities. 

v. Coordinate and disseminate the views of members about the appropriate 
ownership, management and operational structures of such facilities. 

vi. Coordinate and disseminate the views of members and direct users of such 
facilities about the appropriate design of such facilities. 

vii. Coordinate and disseminate the views of members about appropriate terms and 
conditions of use of such facilities. 
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Negotiation of model terms and conditions 

7.5 The FCAI and its members also seek authorisation to establish model terms and 
conditions for the use of such facilities including, without limitation, the prices of 
services provided by facilities and service providers.  

The net public benefit test 

7.6 For the reasons outlined in Chapter 6 of this determination, the ACCC is not satisfied 
that in all the circumstances the FCAI coordinating and disseminating its members’ 
views and liaising with relevant stakeholders regarding the development, design and 
operation of facilities for the importation and exportation of motor vehicles into and out 
of Australia is likely to result in a public benefit that would outweigh the detriment to 
the public constituted by any lessening of competition arising from the arrangements. 

7.7 The ACCC therefore denies authorisation to this limb of application A91023. 

7.8 For the reasons outlined in Chapter 6 of this determination, the ACCC is not satisfied 
that in all the circumstances the FCAI negotiating model terms and conditions for the 
use of new and existing facilities for the importation and exportation of motor vehicles 
into and out of Australia, with the exception of those facilities provided by port 
facilities managers and automotive stevedores, is likely to result in a public benefit that 
would outweigh the detriment to the public constituted by any lessening of competition 
arising from the arrangements. 

7.9 The ACCC therefore denies authorisation to this limb of application A91023. 

7.10 For the reasons outlined in Chapter 6 of this determination, the ACCC is satisfied that 
in all the circumstances the FCAI negotiating model terms and conditions for the use of 
new and existing facilities provided by port facilities managers (including port 
corporations) and automotive stevedores for the importation and exportation of motor 
vehicles into and out of Australia, is likely to result in a public benefit that would 
outweigh the detriment to the public constituted by any lessening of competition arising 
from the arrangements. 

7.11 The ACCC therefore grants authorisation to this limb of application A91023.  

Determination 

7.12 The ACCC grants authorisation to the parts of application A91023 noted at paragraph 
7.10 for 5 years. 

Date authorisation comes into effect 

7.13 This determination is made on 6 June 2007.  If no application for review of the 
determination is made to the Australian Competition Tribunal, it will come into force 
on 27 June 2007.
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Appendix A – FCAI members 

MOTOR VEHICLES 

 Alfa Romeo 

 Audi 

 Bentley 

 BMW 

 Chrysler-Jeep Citroen 

 Daimler Chrysler 

 Ferrari 

 Fiat 

 Ford 

 GM Holden 

 Honda 

 Hyundai 

 Jaguar 

 Kia 

 Land Rover 

 Lexus 

 Maserati 

 Mazda 

 Mercedes-Benz 

 Mini 

 Mitsubishi 

 Nissan 

 Peugeot 

 Porsche 

 Proton 

 Renault 

 Rolls-Royce 

 Saab 

 

 

 

 

 Ssang Yong 

 Subaru 

 Suzuki 

 Toyota 

 Volkswagen 

 Volvo 

 

MOTOR CYCLES 

 
 Aprilia/ Moto Guzzi 

 BMW 

 BRP Australia Pty Ltd 

 Ducati 

 Harley Davidson / Buell 

 Honda MPE 

 Kawasaki 

 Paul Feeney Group 

 Peter Stevens Importers 

 Polaris 

 Suzuki 

 Yamaha 

 

 

 

 

 

 

 




