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Our Ref: 261 4290 

Dear Mr Gregson 

Applications for Authorisation 
National Foods and Dairy Farmers 

We act for National Foods Milk Limited. We enclose the following documents: 

1. Form A Exclusionary Provisions: Application for Authorisation; 

2. Form B Agreements Affecting Competition: Application for Authorisation; 

3. Form E Exclusive Dealing: Application for Authorisation; 

4. A public version of the submission in relation to the authorisation 
applications (public copy); 

5. A confidential version of the submission in relation to the authorisation 
applications (confidential copy); and 

6. Cheque in the sum of $10,500.00. 

Pursuant to sections 89(5) and 89(5A) of the Trade Practices Act 1974 we 
request that the ACCC refrain from disclosing the sections highlighted yellow in 
the copy of the submission marked "Confidential". We therefore request that 
only the copy of the submission marked "Public Copy" be placed on the ACCC's 
public register. 
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We submit that the applications for the authorisation of the exclusionary * j  I I 

provisions, agreements affecting competition and exclusive dealing relate to 
conduct in closely related markets. We therefore submit that the attached @ r~ 

Form A application attracts a lodgement fee of $7,500.00 and that the attached z 
Form B and Form E applications attract lodgement fees of $1,500.00 each. =3 

? 

Please note our client also seeks interim Authorisation of the conduct described. 



Deacons 

Please call us if you have any queries concerning the applications. 

/'- 

Deacons 
Contact: Andrew Riordan 
Direct line: +61 (0)3 8686 6680 
Email: andrew.riordan@deacons.com.au 
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Form A 

Commonwealth of Australia 

Trade Practices Act 1974 - subsection 88 (1) 

EXCLUSIONARY PROVISIONS: 
APPLICATION FOR AUTHORISATION 

To the Australian Competition and Consumer Commission: 

Application is hereby made under subsection 88 (1) of the Trade Practices Act 
1974 for an authorisation under that subsection: 

to make a contact or arrangement, or arrive at an understanding, where a 
provision of the proposed contract, arrangement or understanding would 
be, or might be, an exclusionary provision within the meaning of section 45 
of that Act. 

. to give effect to a provision of a contract, arrangement or understanding 
where the provision is, or may be, an exclusionary provision within the 
meaning of section 45 of that Act. 

(Strike out whichever is not applicable) 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1. Applicant 

(a > Name of Applicant: (Refer to direction 2) 

National Foods Milk Limited and Australian Co-operative Foods 
Limited trading as Dairy Farmers 

(b) Description of business carried on by applicant: (Refer to direction 
3) 

See supporting submission 

(c) Address in Australia for setvice of documents on the applicant: 

Deacons, RACV Tower, 485 Bourke Street, Melbourne VIC 3000 att. 
Richard Lewis, partner 



2. Contract, arrangement or understanding 

(a> Description of the contract, arrangement or understanding, 
whether proposed or actual, for which authorisation is sought: 
(Refer to direction 4) 

See supporting submission 

(b) Description of those provisions of the contract, arrangement or 
understanding that are, or would or might be, exclusionary 
provisions: (Refer to direcfion 4) 

See supporting submission 

(c> Description of the goods or services to which the contract, 
arrangement or understanding (whether proposed or actual) relate: 

See supporting submission 

(d The term for which authorisation of the provision of the 
contract, arrangement or understanding (whether proposed or 
actual) is being sought and grounds supporting this period of 
authorisation: 

See supporting submission 

3. Parties to the proposed arrangement 

(a) Names, addresses and descriptions of business carried on by other 
parties or proposed parties to the contract or proposed contract, 
arrangement or understanding: 

See supporting submission 

(b) Names, addresses and descriptions of business carried on by 
parties and other persons on whose behalf this application is made: 
(Refer to direction 5) 

See supporting submission 

4. Public benefit claims 

(a > Arguments in support of application for authorisation: (Refer to 
direction 6) 

See supporting submission 

(b) Facts and evidence relied upon in support of these claims: 

See supporting submission 



5. Market definition 

(a) Provide a description of the market(s) in which the goods or 
services described at 2 (c) are supplied or acquired and other 
affected markets including: significant suppliers and acquires; 
substitutes available for the relevant goods or services; any 
restriction on the supply or acquisition of the relevant goods or 
services (for example geographic or legal restrictions): (Refer to 
direction 7) 

See supporting submission 

6. Public detriments 

(a) Detriments to the public resulting or likely to result from the contract 
arrangement or understanding for which authorisation is sought, in 
particular the likely effect of the contract, arrangement or 
understanding, on the prices of the goods or services described at 
2 (c) and the prices of goods or services in other affected markets: 
(Refer to direction 8) 

See supporting submission 

(b) Facts and evidence relevant to these detriments: 

See supporting submission 

7. Contract, arrangements or understandings in similar terms 

This application for authorisation may also be expressed to be made in relation to 
other contracts, arrangements or understandings or proposed contracts, 
arrangements or understandings, that are or will be in similar terms to the above 
mentioned contract, arrangement or understanding. 

(a) Is this application to be so expressed? 

(b) If so, the following information is to be furnished: 

(i) description of any variations between the contract, arrangement or 
understanding for which authorisation is sought and those 
contracts, arrangements or understandings that are stated to be in 
similar terms: (Refer to direction 9) 

NIA 

(ii) Where the parties to the similar term contract(s) are known - 
names, addresses and descriptions of business carried on by 
those other parties (Refer to direction 10): 

NIA 



(iii) Where the parties to the similar term contract(s) are not known - 
description of the class of business carried on by those possible 
parties: 

NIA 

8. Joint Ventures 

(a Does this application deal with a matter relating to a joint venture 
(See section 4J of the Trade Practices Act 1974)? 

(b) If so, are any other applications being made simultaneously with 
this application in relation to that joint venture? 

NIA 

(c) If so, by whom or on whose behalf are those other applications being 
made? 

NIA 

9. Further information 

(a) Name, postal address and telephone contact details of the 
person authorised by the applicant seeking authorisation to 
provide additional information in relation to this application: 

Richard Lewis, partner, Deacons, RACV Tower, 485 Bourke Street, 
Melbourne VIC 3000 

Tel: +61 (0)3 8686 6565 

Dated . . . . . .3. I.. . . .q &.H.. . Ac70.7.. . . . 

(Full Name) ~ ~ L - X / A A J  &%? O M  /, F LJ] 3 

(Position in Organisation) PA R?NG& - BPA c OH 5 



DIRECTIONS 

1. In lodging this form, applicants must include all information, including supporting 
evidence that they wish the Commission to take into account in assessing 
the application for authorisation. 

Where there is insufficient space on this form to furnish the required information, 
the information is to be shown on separate sheets, numbered consecutively and 
signed by or on behalf of the applicant. 

2. Where the application is made by or on behalf of a corporation, the name of the 
corporation is to be inserted in item 1 (a), not the name of the person signing 
the application and the application is to be signed by a person authorised 
by the corporation to do so. 

3. Describe that part of the applicant's business relating to the subject matter of 
the contract, arrangement or understanding in respect of which authorisation 
is sought. 

4. Provide details of the contract, arrangement or understanding (whether 
proposed or actual) in respect of which the authorisation is sought. Provide 
details of those provisions of the contract, arrangement or understanding that 
are, or would or might be, exclusionary provisions. 

In providing these details: 

(a) to the extent that any of the details have been reduced to writing - 
provide a true copy of the writing; and 

(b) to the extent that of any of the details have not been reduced to 
writing - provide a full and correct description of the particulars that have 
not been reduced to writing. 

5. Where authorisation is sought on behalf of other parties provide details of each of 
those parties including names, addresses, descriptions of the business 
activities engaged in relating to the subject matter of the authorisation, and 
evidence of the party's consent to authorisation being sought on their behalf. 

6. Provide details of those public benefits claimed to result or to be likely to result 
from the proposed contract, arrangement or understanding including 
quantification of those benefits where possible. 

7. Provide details of the market(s) likely to be effected by the contract, 
arrangement or understanding, in particular having regard to goods or 
services that may be substitutes for the good or service that is the subject 
matter of the authorisation. 

8. Provide details of the detriments to the public, including those resulting from any 
lessening of competition, which may result from the proposed contract, 
arrangement or understanding. Provide quantification of those detriments where 
possible. 

9. Where the application is made also in respect of other contracts, arrangements 
or understandings, which are or will be in similar terms to the contract, 
arrangement or understanding referred to in item 2, furnish with the application 
details of the manner in which those contracts, arrangements or 
understandings vary in their terms from the contract, arrangements or 
understanding referred to in item 2. 



10. Where authorisation is sought on behalf of other parties provide details of each of 
those parties including names, addresses, and descriptions of the business 
activities engaged in relating to the subject matter of the authorisation, and 
evidence of the party's consent to authorisation being sought on their behalf. 



Form B 

Commonwealth of Australia 

Trade Practices Act 1974 - subsection 88 (1) A9io52 
AGREEMENTS AFFECTING COMPETITION: 

APPLICATION FOR AUTHORISATION 

To the Australian Competition and Consumer Commission: 

Application is hereby made under subsection 88 (1) of the Trade Practices Act 
1974 for an authorisation under that subsection: 

to make a contact or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would have or might have 
the effect, of substantially lessening competition within the meaning of 
section 45 of that Act. 

. to give effect to a provision of a contract, arrangement or understanding 
which provision has the purpose, or has or may have the effect, of 
substantially lessening competition within the meaning of section 45 of 
that Act. 

(Strike out whichever is not applicable) 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1. Applicant 

(a) Name of Applicant: (Refer to direction 2) 

National Foods Milk Limited and Australian Co-operative Foods 
Limited trading as Dairy Farmers 

(b) Short description of business carried on by applicant: (Refer to 
direction 3) 

See supporting submission 

(c) Address in Australia for service of documents on the applicant: 

Deacons, RACV Tower, 485 Bourke Street, Melbourne VIC 3000 att. 
Richard Lewis, partner 



2. Contract, arrangement or understanding 

(a > Description of the contract, arrangement or understanding, 
whether proposed or actual, for which authorisation is sought: 
(Refer to direction 4) 

See supporting submission 

(b) Description of those provisions of the contract, arrangement or 
understanding that are, or would or might, substantially lessen 
com petition : (Refer to direction 4) 

See supporting submission 

( 4  Description of the goods or services to which the contract, 
arrangement or understanding (whether proposed or actual) relate: 

See supporting submission 

(d The term for which authorisation of the contract, arrangement 
or understanding (whether proposed or actual) is being sought 
and grounds supporting this period of authorisation: 

See supporting submission 

3. Parties to the proposed arrangement 

(a) Names, addresses and descriptions of business carried on by other 
parties or proposed parties to the contract or proposed contract, 
arrangement or understanding: 

See supporting submission 

(b) Names, addresses and descriptions of business carried on by 
parties and other persons on whose behalf this application is made: 
(Refer to direction 5) 

See supporting submission 

4. Public benefit claims 

(a 1 Arguments in support of authorisation: (Refer to direction 6) 

See supporting submission 

(b) Facts and evidence relied upon in support of these claims: 

See supporting submission 



5. Market definition 

(a) Provide a description of the market(s) in which the goods or 
services described at 2 (c) are supplied or acquired and other 
affected markets including: significant suppliers and acquirers; 
substitutes available for the relevant goods or services; any 
restriction on the supply or acquisition of the relevant goods or 
services (for example geographic or legal restrictions): (Refer to 
direction 7) 

See supporting submission 

6. Public detriments 

(a) Detriments to the public resulting or likely to result from the 
authorisation, in particular the likely effect of the contract, 
arrangement or understanding, on the prices of the goods or 
services described at 2 (c) and the prices of goods or services in 
other affected markets: (Refer to direction 8) 

See supporting submission 

(b) Facts and evidence relevant to these detriments: 

See supporting submission 

7. Contract, arrangements or understandings in similar terms 

This application for authorisation may also be expressed to be made in relation to 
other contracts, arrangements or understandings or proposed contracts, 
arrangements or understandings, that are or will be in similar terms to the above 
mentioned contract, arrangement or understanding. 

(a) Is this application to be so expressed? 

(b) If so, the following information is to be furnished: 

(i) description of any variations between the contract, arrangement or 
understanding for which authorisation is sought and those 
contracts, arrangements or understandings that are stated to be in 
similar terms: (Refer to direction 9) 

NIA 

(ii) Where the parties to the similar term contract(s) are known - 
names, addresses and descriptions of business carried on by 
those other parties: 



(iii) Where the parties to the similar term contract(s) are not known - 
description of the class of business carried on by those possible 
parties: 

NIA 

8. Joint Ventures 

(a) Does this application deal with a matter relating to a joint venture 
(Set section 4J of the Trade Practices Act 1974)? 

(b) If so, are any other applications being made simultaneously with 
this application in relation to that joint venture? 

(c) If so, by whom or on whose behalf are those other applications being 
made? 

NIA 

9. Further information 

(a) Name and address of person authorised by the applicant to 
provide additional information in relation to this application: 

Richard Lewis, partner, Deacons, RACV Tower, 485 Bourke Street, 
Melbourne VIC 3000 

Dated . . . . . . .3 1.. m.%!-f. .A.Q.O 7.. . . . . 

Signed w o n  behalf of the applicant 

(Position in Organisation) P ARWFR - DEACONS 



DIRECTIONS 

1. In lodging this form, applicants must include all information, including supporting 
evidence that they wish the Commission to take into account in assessing 
the application for authorisation. 

Where there is insufficient space on this form to furnish the required information, 
the information is to be shown on separate sheets, numbered consecutively and 
signed by or on behalf of the applicant. 

2. Where the application is made by or on behalf of a corporation, the name of the 
corporation is to be inserted in item 1 (a), not the name of the person signing 
the application and the application is to be signed by a person authorised 
by the corporation to do so. 

3. Describe that part of the applicant's business relating to the subject matter of 
the contract, arrangement or understanding in respect of which the 
application is made. 

4. Provide details of the contract, arrangement or understanding (whether 
proposed or actual) in respect of which the authorisation is sought. Provide 
details of those provisions of the contract, arrangement or understanding that 
are, or would or might, substantially lessen competition. 

In providing these details: 

(a) to the extent that any of the details have been reduced to writing - 
provide a true copy of the writing; and 

(b) to the extent that of any of the details have not been reduced to 
writing - provide a full and correct description of the particulars that have 
not been reduced to writing. 

5. Where authorisation is sought on behalf of other parties provide details of each of 
those parties including names, addresses, descriptions of the business 
activities engaged in relating to the subject matter of the authorisation, and 
evidence of the party's consent to authorisation being sought on their behalf. 

6. Provide details of those public benefits claimed to result or to be likely to result 
from the proposed contract, arrangement or understanding including 
quantification of those benefits where possible. 

7. Provide details of the market(s) likely to be effected by the contract, 
arrangement or understanding, in particular having regard to goods or 
services that may be substitutes for the good or service that is the subject 
matter of the authorisation. 

8. Provide details of the detriments to the public which may result from the proposed 
contract, arrangement or understanding including quantification of those 
detriments where possible. 

9. Where the application is made also in respect of other contracts, arrangements 
or understandings, which are or will be in similar terms to the contract, 
arrangement or understanding referred to in item 2, furnish with the application 
details of the manner in which those contracts, arrangements or 
understandings vary in their terms from the contract, arrangements or 
understanding referred to in item 2. 



Form E 
,T 9 

Commonwealth of Australia Aq\"!3 3 
Trade Practices Act 1974 - subsection 88 (8) 

EXCLUSIVE DEALING: 
APPLICATION FOR AUTHORISATION 

To the Australian Competition and Consumer Commission: 

Application is hereby made under subsection 88 (8) of the Trade Practices Act 
1974 for an authorisation under that subsection to engage in conduct that constitutes 
or may constitute the practice of exclusive dealing. 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1. Applicant 

(a) Name of Applicant (Refer to direction 2): 

National Foods Milk Limited and Australian Co-operative Foods 
Limited trading as Dairy Farmers 

(b) Short description of business carried on by applicant: (Refer to 
direction 3) 

See supporting submission 

(c) Address in Australia for service of documents on the applicant: 

Deacons, RACV Tower, 485 Bourke Street, Melbourne VIC 3000 att. 
Richard Lewis, partner 

2. Contract, arrangement or understanding 

(a) Description of the contract that would or may constitute the 
practice of exclusive dealing: (Refer to direction 4) 

See supporting submission 

(b) Description of the goods or services in relation to the supply or 
acquisition of which this application relates: 

See supporting submission 

(c) The term for which authorisation of the conduct is being sought 
and grounds for supporting this period of authorisation: 

See supporting submission 



3. Parties to the proposed arrangement 

(a) Class or classes or persons to which the conduct relates: (Refer to 
direction 5) 

See supporting submission 

(b) Number of those persons: 

(i) At present time: 

(ii) Estimated within the next year: (Refer to direction 6) 

See supporting submission 

(c) Where the number of persons stated in item 3 (b) (i) is less than 
50, their names and addresses: 

See supporting submission 

4. Public benefit claims 

(a) Arguments in support of authorisation: (Refer to direction 6) 

See supporting submission 

(b) Facts and evidence relied upon in support of these claims: 

See supporting submission 

5. Market definition 

(a) Provide a description of the market(s) in which the goods or 
services described at 2 (b) are supplied or acquired and other 
affected markets including: significant suppliers and acquirers; 
substitutes available for the relevant goods or services; any 
restriction on the supply or acquisition of the relevant goods or 
services (for example geographic or legal restrictions): (Refer to 
direction 7) 

See supporting submission 

6. Public detriments 

(a 1 Detriments to the public resulting or likely to result from the 
authorisation, in particular the likely effect of the conduct on the 
prices of the goods or services described at 2 (b) and the prices of 
goods or services in other affected markets: (Refer to direction 8) 

See supporting submission 

(b) Facts and evidence relevant to these detriments: 



See supporting submission 

7. Joint Ventures 

(a) Does this application deal with a matter relating to a joint venture 
(See section 4J of the Trade Practices Act 1974)? 

(b) If so, are any other applications being made simultaneously with 
this application in relation to that joint venture? 

NIA 

(c) If so, by whom or on whose behalf are those other applications being 
made? 

NIA 

8. Further information 

(a > Name and address of person authorised by the applicant to 
provide additional information in relation to this application: 

Richard Lewis, partner, Deacons, RACV Tower, 485 Bourke Street, 
Melbourne VIC 3000 

Dated . . . . .3!. . . .m .9. !j.. . . . ZQ.0 7.. 

(Position in Organisation) 

F4 m--h,cc - PEA .o4S 



DIRECTIONS 

1. In lodging this form, applicants must include all information, including supporting 
evidence that they wish the Commission to take into account in assessing 
the application for authorisation. 

Where there is insufficient space on this form to furnish the required information, 
the information is to be shown on separate sheets, numbered consecutively and 
signed by or on behalf of the applicant. 

2. Where the application is made by or on behalf of a corporation, the name of the 
corporation is to be inserted in item 1 (a), not the name of the person signing 
the application and the application is to be signed by a person authorised 
by the corporation to do so. 

3. Describe that part of the applicant's business in the course of which conduct is 
engaged in. 

4. Provide details of the conduct (whether proposed or actual) which may 
constitute the practice of exclusive dealing in respect of which this authorisation 
is sought. 

In providing these details: 

(a) to the extent that any of the details have been reduced to writing - 
provide a true copy of the writing; and 

(b) to the extent that of any of the details have not been reduced to 
writing - provide a full and correct description of the particulars that have 
not been reduced to writing. 

5. Where authorisation is sought on behalf of other parties provide details of each of 
those parties including names, addresses, descriptions of the business 
activities engaged in relating to the subject matter of the authorisation, and 
evidence of the party's consent to authorisation being sought on their behalf. 

6. Provide details of those public benefits claimed to result or to be likely to result 
from the proposed conduct including quantification of those benefits where 
possible. 

7. Provide details of the market(s) likely to be effected by the conduct, in particular 
having regard to goods or services that may be substitutes for the good or 
service that is the subject matter of the authorisation. 

8. Provide details of the detriments to the public which may result from the conduct 
including quantification of those detriments where possible. 



(2 Deacons 

P u b I i~ COPY (Restriction or Publication (of Part) Claimed) 

Submission in relation to authorisation 
applications 

Applicants: National Foods Milk Limited and 
Australian Co-operative Foods Limited trading 
as Dairy Farmers 

Re: The joint acquisition of milk haulage 
services in South Australia 

Contact 

Richard Lewis 
Partner 
RACV Tower, 485 Bourke Street, Melbourne VIC 3000 
Telephone: +61 (0)3 8686 6565 
Email: richard.lewis@deacons.com.au 
Website: www.deacons.com.au 



Submission in relation to authorisation applications 
Applicants: National Foods and Dairy Farmers 

Re: Joint acquisition of milk haulage services in South Australia 
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Submission in relation to authorisation applications 
Applicants: National Foods and Dairy Farmers 

Re: Joint acquisition of milk haulage services in South Australia 

1. Introduction 

1 . I  This Submission supports the Application for Authorisation under Division 1 of Part 
VII of the TPA in relation to making the arrangements identified and described in 
paragraph 7 of this Submission. 

1.2 The Application and this Submission are made on behalf of, and for the benefit of, 
each of the Applicants and also on behalf of the successful tenderer referred to and 
described in paragraph 7 of this Submission. 

1.3 Parts of the information contained in this Submission are confidential and may not be 
disclosed to any person without the prior written consent of the Applicants and the 
other parties to the agreements. 

1.4 The Applicants claim that this information is exempt from disclosure under the 
Freedom of Information Act 7982 (Cth). Furthermore, pursuant to section 89(5) of the 
TPA, the Applicants request that the ACCC exercise its power under section 89(5A) 
to exclude this information from the register kept by the ACCC pursuant to section 
89(5A)(b). 

1.5 Where such information or documents are confidential, these parts have been 
highlighted within this document. A duplicate copy of this Submission with the 
confidential parts removed has been provided to the ACCC for the purposes of 
disclosure on the public register. 

2. Procedural formalities 

2.1 The fact that the Applicants arrange milk collection from the farm gates of South 
Australian farmers through a joint venture vehicle, S.A. Milk Haulage Pty Ltd, is 
known to the public, but the terms of the arrangement are commercial in confidence. 
The Applicants confirm that the ACCC is free to undertake market enquiries 
necessary to evaluate the Application, provided that confidential information is not 
disclosed as part of that enquiry. 

3. Background 

3.1 The South Australian dairy industry produced approximately 680.2' million litres of 
milk from an average of 3932 dairy farms during 200512006. 

3.2 The South Australian dairy industry has been affected by the drought conditions that 
have occurred in recent years, and late seasonal breaks, resulting in reduced feed 
reserves and high prices for feed. Farmers have left the industry due to cost price 
pressures as milk prices have only increased slightly and costs such as fuel and feed 
have continued to increase. During 2005106, farm numbers decreased by 4.7% from 
402 to 383 at 30 June 2006. 

1 Australian Milk Production 06/07 by State, Dairy Australia, from 
htt~://www.dain/australia.com.au/index.~h~?o~tion=com content&task=view&id=32&ltemid=47 
accessed on 3 May 2007. 
2 Dairy Authority of South Australia, Annual Report - 200512006. 
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Submission in relation to authorisation applications 
Applicants: National Foods and Dairy Farmers 

Re: Joint acquisition of milk haulage services in South Australia 

3.3 The dairy industry in South Australia is spread across the south eastern region of the 
State with farms located in the Adelaide Hills and Fleurieu Peninsula, Lower Murray 
Swamps and Lakes, South East and Mid North. A breakdown of regional dairy farm 
statistics as at 30 June 2006 is shown in Table 1. 

Table 1: Regional Dairy Farm Statistics as at 30 June (1) 

2006 2005 2006 2005 Change 
Region Farms Farms Change % Cows Cows % 

No. No. No. No. 

Central-Adelaide Hills & Fleurieu Peninsula 145 152 -4.6% 28,880 28,776 0.4% 

South East 121 128 -5.5% 42,395 42,207 0.4% 

Lower Murray Swamps & Lakes 86 92 -6.5% 26,913 28,511 -5.6% 

Mid North 3 1 30 3.3% 4,749 4,874 -2.6% 

Totals 383 402 -4.7% 102,937 104,368 -1.4% 

3.4 South Australian dairy farmers supply milk to six major dairy manufacturers: 

(1) National Foods Milk Limited (National Foods); 

(2) Australian Co-operative Foods Limited trading as Dairy Farmers (Dairy 
Farmers); 

(3) Warrnambool Cheese and Butter Factory Co Ltd (WCBF); 

(4) Murray Goulburn Cooperative Co Ltd (Murray Goulburn); 

(5) De Cicco Industries Pty Ltd (De Cicco); and 

(6) B-d Farms Paris Creek Pty Ltd (B-d Farms) 

3.5 Raw milk produced on farm must be processed within 48 hours of leaving the cow. To 
achieve this, an efficient well coordinated milk pick-up service is required. Raw milk 
on farm is stored in refrigerated vats and transferred to insulated tankers for transport. 

3.6 The six major dairy manufacturers in South Australia arrange for the haulage of raw 
milk from the farm gate to their respective processing plants as follows: 

(1) National Foods uses S.A. Milk Haulage Pty Ltd (SA Milk Haulage); 

(2) Dairy Farmers uses SA Milk Haulage in the north and lllman Pty Ltd in the 
south of the State; 

(3) WCBF uses its own fleet as well as contractors including David Kretschmer in 
the north of the State and lllman Pty Ltd in the South East of South Australia; 

(4) Murray Goulburn uses its own fleet; 

(5) Di Cicco uses lllman Pty Ltd; and 

(6) B-d Farms uses its own fleet. 
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About National Foods 

National Foods is a wholly owned subsidiary of San Miguel Corporation. It is one of 
Australia's largest food companies, with core activities in milk, fresh dairy foods, juice 
and specialty cheese. 

National Foods was created in 1991 by amalgamating several dairy and food related 
businesses with brand names and histories dating back to the 1800s. 

National Foods has two milk processing facilities in South Australia: 

(1) the processing facility in Salisbury in the northern suburbs of Adelaide, where 
raw milk is processed into bottled (i.e. fresh, unflavoured) milk and flavoured 
milk; and 

(2) the processing facility in Murray Bridge, where raw milk is processed into 
cheese and some dairy desserts. 

In 2006, National Foods processed a total of around 190 - 2303 million litres of milk in 
its Salisbury and Murray Bridge processing facilities. Of this, approximately 170 - 
1904 million litres was raw milk sourced from farms supplying direct1 to National 
Foods; the remainder was largely purchased from the processor Y 
About Dairy Farmers 

Dairy Farmers is one of Australia's largest dairy manufacturers, supplying fresh and 
processed products to both local and overseas markets. 

Dairy Farmers has two milk processing facilities in South Australia. Its processing 
facility in Clarence Gardens in the Southern suburbs of Adelaide processes raw milk 
into bottled milk and flavours. Its processing facility in Jervois processes raw milk into 
cheese and whey powder. 

In 2006, Dairy Farmers processed a total of around 190 - 2305 million litres of raw 
milk in its Clarence Gardens and Jervois processing facilities. 

National Foods and Dairy Farmers' current arrangement with SA Milk Haulage 

Presently, National Foods and Dairy Farmers arrange milk collection from the farm 
gates of South Australian farmers through a joint venture vehicle, SA Milk Haulage, 
which is the trustee of a jointly owned unit trust. 

National Foods acquires all its milk collection services in South Australia from SA Milk 
Haulage. 

Dairy Farmers acquires all its milk collection services for northern South Australia 
from SA Milk Haulage. In 2006, SA Milk Haulage collected from the farmgate 90 - 

3 The point estimate for this volume is 
4 The point estimate for this volume is 
5 The point estimate for this volume is 
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1206 million of 190 - 230 million litres processed by Dairy Farmers in South Australia. 
Dairy Farmers acquires all its milk collection services for south eastern South 
Australia from lllman Pty Ltd. In 2006, lllman Pty Ltd collected from the farmgate the 
remaining 70 - 140' million of 190 - 230 million litres processed in South Australia. 
The reason for Dairy Farmers' split in milk collection between the two regions is that, 
as National Foods does not acquire milk from farms in south eastern South Australia, 
there is no incentive for a joint arrangement covering that area. 

6.4 SA Milk Haulage is a structured organization governed by a board of directors and the 
operation comprises a small team of personnel. SA Milk Haulage's offices are located 
at the Flaxley Research Centre, Strathalbyn Road, Flaxley. 

6.5 SA Milk Haulage leases tankers from National Foods and Dairy Farmers and 
engages approximately ten contractors to collect milk from approximately 200 
farmgates in South Australia, and deliver to Salisbury, Clarence Gardens, Jervois and 
Murray Bridge. 

6.6 Currently, SA Milk Haulage collects and delivers approximately 260 - 300' million 
litres of raw milk from the farmgate. 

6.7 SA Milk Haulage employs a full time coordinator whose task is to arrange the pick up 
runs of the combined farmgates of National Foods and Dairy Farmers. Each week the 
processing plants place a weekly order for raw milk in daily allotments. The 
coordinator then allocates the tankers to deliver the milk to the relevant site using the 
parameters of processing need and locality. The coordinator maintains a balance of 
milk between the two companies. 

6.8 Milk is metered into the tanker and a representative sample is obtained whose 
components and quality levels are used to determine price. This process is largely 
systemised and routine. Milk is then delivered to one of 4 processing facilities in 
South Australia. 

7. National Foods and Dairy Farmers' proposed Joint Acquisition 

Overview 

7.1 National Foods and Dairy Farmers wish to replace the current arrangement with SA 
Milk Haulage with an agreement with an independent transport services provider for 
the following reasons: 

(1) administrative cost saving in running South Australian Milk Haulage; 

(3) raw milk haulage is non-core to their main business. 

6 The point estimate of this volume is 
' The point estimate of this volume is 
' The point estimate of this volume is 
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7.2 To achieve logistical efficiencies and savings, National Foods and Dairy Farmers 
have conducted jointly a tender process, in which a number of milk haulage providers 
were invited to tender to collect the aggregate South Australian volume of farmgate 
milk for National Foods and Dairy Farmers. The milk haulage service providers 
invited to tender were: 

7.4 National Foods and Dairy Farmers anticipate that the successful tenderer is likely to 
have a combination of milk tankers along the following lines (although the final 
combination will be a matter for the successful tenderer): 

(1) Three tri-axle trucks and tankers (capacity 27,000 litres); 

(2) Three 19-metre B Double trucks and tankers (capacity 35,000 litres); and 

(3) Two 25-metre B Double trucks and tankers (capacity 43,000 litres). 

Description of conduct in respect of which authorisation is sought 

7.5 National Foods and Dairy Farmers seek authorisation, for themselves and also on 
behalf of the successful tenderer referred to below, to make and give effect to a 
contract, arrangement or understanding (including the negotiation of such an 
agreement) in which those parties will: 

(1) jointly tender out their joint raw milk transportation requirements in regions of 
South Australia (but not the south east regions in and around Bordertown) to 
an independent corporation providing milk haulage services (the successful 
tenderer); 

(2) negotiate and enter into a tripartite agreement for a period of 3 - lo9  years 
with a provider of milk haulage services (i.e. the successful tenderer); and 

(3) jointly negotiate and agree on a price for the services to be provided, in which 
National Foods and Dairy Farmers will each pay for the services used by them 
on a basis reflecting their respective aggregate volumes of milk collected 
(whether collected directly or by the system of 'milk balancing' described in 
section 14.1(8) below), 

(the Joint Acquisition). 

The most likely estimate of the duration will be - 
AMB13014262-10 
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7.6 National Foods and Dairy Farmers may also make and give effect to a further term of 
the Joint Acquisition in which National Foods and Dairy Farmers will acquire the 
services exclusively from the successful tenderer during the term of the Joint 
Acquisition. National Foods and Dairy Farmers seek authorisation for themselves 
and also on behalf the successful tenderer (a corporation) to engage in conduct of 
this kind''. 

7.7 National Foods and Dairy Farmers also seek authorisation to make and give effect to 
a further contract, arrangement or understanding (including the negotiation leading up 
to such an agreement) on similar terms to the Joint Acquisition described in 
paragraphs 7.4, 7.5 and 7.6 above at the expiration or termination of the Joint 
Acquisition. This further agreement would also be for a term of 3 - 10 years. The 
parties seek authorisation for themselves and also the successful tenderer of that 
agreement, should it occur. 

8. The Applicants' submission to the ACCC 

8.1 Section 45(2)(a)(i) of the TPA - Exclusionary Provision 

(1) The proposed Joint Acquisition may have the potential to amount to a 
contract, arrangement or understanding containing an exclusionary provision 
prohibited by section 45(2)(a)(i). 

(2) Relevantly, section 4D of the TPA provides that the purpose of an 
exclusionary provision must be to prevent, restrict or limit the supply of 
services to, or the acquisition of services from, particular persons or classes of 
persons whether generally or in particular circumstances or particular 
conditions by any of the parties to the contract, arrangement or understanding 
(or any of their bodies corporate). 

(3) It is recognised that National Foods and Dairy Farmers are competitors for the 
acquisition of milk haulage services. As the proposed Joint Acquisition is to 
be by way of tripartite agreement, then it is to be made between 2 or more 
persons who are competitive with each other. It is possible that the successful 
tenderer will seek to impose a condition in the agreement that National Foods 
and Dairy Farmers exclusively acquire the farmgate milk distribution services 
from the successful tenderer. 

(4) National Foods and Dairy Farmers submit that the proposed Joint Acquisition 
would not contain an exclusionary provision as the requisite purpose, let alone 
a substantial purpose, of the provision is not to restrict persons (other than the 
unsuccessful tenderers) from supplying milk to them. 

10 While the identity of the successful tenderer is not yet known, both National Foods and Dairy 
Farmers will be direct parties to the contract, arrangement or understanding for which the 
authorisation is sought. This contrasts to the circumstances in Jones v Australian Competition & 
Consumer Commission (2003) 131 FCR 216 in which the applicants were not in fact parties to the 
contract, arrangement or understanding for which the authorisation was sought. 

AMBl3014262-10 Page 6 
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(5) Nonetheless, as the operation of section 4D is often difficult to predict", the 
Joint Acquisition may fall within the meaning of "exclusionary provision" and 
authorisation is sought on this basis. 

8.2 Section 45(2)(a)(ii) of the TPA - Substantial Lessening of Competition 

(1) The proposed Joint Acquisition may have the potential to amount to a 
contract, arrangement or understanding that has the purpose, or that would 
have or be likely to have the effect, of substantially lessening competition as 
prohibited by section 45(2)(a)(ii). 

(2) National Foods and Dairy Farmers submit that the proposed Joint Acquisition 
does not have the purpose, nor would it have or be likely to have the effect, of 
substantially lessening competition. 

(3) To the extent that any public detriment arises, the applicants submit that it is 
outweighed by significant benefits, including substantial cost savings and 
efficiency gains. 

(4) The effect of the proposed Joint Acquisition on competition is discussed in 
greater detail in sections 15 and 16 below. 

8.3 Section 45A(1) of the TPA - Price Fixing 

(1) As the proposed Joint Acquisition will include an agreement on price, section 
45A might apply. 

(2) National Foods and Dairy Farmers submit to the ACCC that the proposed 
Joint Acquisition falls within the section 45A(4)(a) exception to the application 
of section 45A. Among other things, section 45A(4) expressly exempts 
'collective acquisitions', from the scope of the price fixing prohibition. In 
particular, it exempts arrangements or understandings: 

In relation to the price of goods or services to be collectively acquired, 
whether directly or indirectly, by parties to the contract, arrangement or 
understanding.. . 

(3) In any event, while section 45A(4) will preclude a 'deeming' of a substantial 
lessening of competition under section 45A(1) from arising, it does not afford 
protection from sections 45(2)(a)(ii) and 45(2)(b)(ii). 

8.4 Section 47 of the TPA - Exclusive Dealing 

(1) The proposed Joint Acquisition may result in the successful tenderer seeking 
to impose the condition that each of Dairy Farmers and National Foods 
acquires its farmgate milk distribution services from the successful tenderer 
exclusively. 

(2) As a result, the proposed Joint Acquisition may result in the successful 
tenderer seeking to engage in conduct prohibited by section 47. 

11 See News Ltd v South Sydney District Rugby League Football Club Ltd [2003] HCA 45 
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(3) It should be noted that there is no exclusivity requirement by National Foods 
and Dairy Farmers to restrict the successful tenderer from supplying its 
services to other milk producers. 

(4) National Foods and Dairy Farmers submit that the proposed Joint Acquisition 
does not have the purpose, nor would it have or be likely to have the effect, of 
substantially lessening competition in any relevant market. 

9. The reasons for the Application 

9.1 The Application is made on the basis that the proposed Joint Acquisition may have 
the potential to contravene the relevant provisions of Part IV of the TPA despite the 
submission contained herein. 

9.2 Section 88(1) of the TPA gives the ACCC the power to grant authorisation for the 
making of a contract, arrangement or understanding containing an exclusionary 
provision or a provision which would have or might have the effect or likely effect of 
substantially lessening competition in a market within the meaning of section 45 of the 
TPA, and applies similar language in reference to the giving effect to such a contract, 
arrangement or understanding. 

9.3 Section 88(8) of the TPA gives the ACCC the power to grant authorisation for parties 
to engage in conduct that constitutes or may constitute exclusive dealing within the 
meaning of section 47 of the TPA, and applies similar language in reference to the 
giving effect to such a contract, arrangement or understanding. 

9.4 Section 88(10) of the TPA gives the ACCC the power to express an authorisation 
granted under section 88(1) to apply to persons who subsequently become a party to 
a contract or arrangement. 

9.5 Section 88(13) of the TPA gives the ACCC the power to express an authorisation 
granted under section 88 to apply to similar contracts that may be entered into in the 
future. 

10. Market Definition 

10.1 For the purposes of Part IV of the TPA the relevant market in which National Foods 
and Dairy Farmers operate for the purposes of this Application is the market for the 
acquisition of consumable liquid haulage services in South Australia and western 
Victoria (the relevant market). 

10.2 At the product level, the relevant market includes the sub-market for the acquisition of 
raw milk haulage services in South Australia as the vehicles used are also able to 
haul other consumable liquids such as wine, water and glucose. 

10.3 At the geographic level, the extent of the relevant market includes western Victoria 
because of the substantial presence of competitive dairy processors such as WCBF 
in that area, which source raw their milk from regions in South Australia. 

10.4 Prior to the deregulation of the dairy sector on 1 July 2000, the markets for raw milk 
were most likely determined on a State or Territory basis. As noted in paragraph 
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4.2.4 of the report Impact of farmgate deregulation on the Australian milk industry: 
study of prices, costs and profits1*, until "1 July 2000 State Governments set 
regulated prices for market milk [i.e. raw milk used as an input to fluid dairy products] 
at the farmgate.. . Regulatory mechanisms effectively restricted the arbitrage 
opportunities of interstate trade in market milk, thus ensuring milk premiums were 
preserved for the benefit of dairy farmers operating within individual States." 

10.5 The Applicants submit that since deregulation, markets for raw milk should no longer 
be considered on a State or Territory basis but, rather, that there now exist a series of 
(increasingly) overlapping markets, comprising States or Territories or regions within 
them, which are expanding over time. 

10.6 In the relevant market defined above, it is important to note that the practice of milk 
haulage across State or Territory borders reflects the description of the geographic 
scope of that market. For example, the Applicants understand that: 

(1) all or nearly all of milk sourced by Murray Goulburn from the South Australian 
region is processed in Murray Goulburn's Victorian plants. That raw milk must 
either be hauled to Victoria or it is 'swapped' (as described below); and 

(2) a significant proportion of milk sourced by WCBF from the South Australian 
region is processed in WCBF's plant in Allansford, Victoria (approximately 10 
km east of Warrnambool). That raw milk must either be hauled to Victoria or it 
is 'swapped' (as described below). 

10.7 The geographic boundaries of the relevant market are further extended when the 
practice of 'milk swaps' are accounted for. Milk swapping is a well-established 
practice in the milk processing industry. It involves mutual supply agreements 
between two processors in which one processor will deliver its own milk to the other 
processor and vice versa. 

10.8 Milk swapping exists where two or more processors, existing in different locations, 
seek to source milk from farms more proximate to the other processor. 'Swapping' 
requires the exchange of the same physical volumes of milk. If one processor wishes 
to acquire more milk from a region than it can swap, it would be required to purchase 
the milk. 

10.9 An example of milk swapping involving National Foods involves a 'swap' of 
approximately 30 - 40 million litres of milk with Murray Goulburn. In this example, raw 
milk purchased by National Foods in Northern Victoria is collected and processed by 
Murray Goulburn in its factories at Cobram or Rochestor in Northern Victoria. In turn, 
an equivalent volume of raw milk purchased by Murray Goulburn from farms in 
Gippsland in Victoria's east is collected and processed by National Foods in its plant 
in Chelsea, located to the south of Melbourne. While this conduct does not occur 
within the relevant market, as defined, it is nonetheless illustrative of the practice of 
milk swapping on a significant scale. 

10.10 An example of a milk swap between South Australia and Victoria involves Dairy 
Farmers and WCBF. In this swap, approximately 25 - 35 million litres of raw milk 
purchased by WCBF from farms in south-eastern South Australia is collected by Dairy 
Farmers and processed in Dairy Farmer's plant at Jervois. In turn, an equivalent 

12 Australian Competition & Consumer Commission, April 2001, www.accc.gov.au. 
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volume of raw milk purchased by Dairy Farmers close to WCBF's processing plant in 
Allansford is collected by WCBF and processed in its Allansford plant. 

10.1 1 While the volumes of raw milk swapped described in the above examples do not 
account for the majority of raw milk collection, significant volumes are nonetheless 
collected in this manner. 

11. Market participants and relative shares in the relevant regions for the 
acquisition of raw milk haulage services 

11 .I As noted above, the relevant geographic market comprises the regions of South 
Australia and Western Victoria. However, for largely historical reasons, as data is still 
collected on a State basis, the submission addresses market shares (based on milk 
supply volumes) in each of the South Australian and Western Victorian regions 
separately. 

11.2 As noted in sections 4 and 5 above, National Foods and Dairy Farmers are major 
processors of milk in South Australia. Of the 680 million litres of milk produced in 
South Australia in 200512006, around 190 - 230 million litres were processed by 
National Foods, or around 28% - 34% of this region's supply. Of this volume of milk, 
National Foods sourced 170 -1 9013 million litres directly, or 25% - 28% of the region's 
supply, and purchased 20 - 4014 million litres from another proce~sor'~. Similarly, 
Dairy Farmers also processed around 190 - 23016 million litres of milk. 

11.3 Other major processors of milk in South Australia are: 

(1) WCBF, which processed approximately 150 - 17017 million litres in 2006 (i.e. 
around 22% - 25% for the region); 

(2) Murray Goulburn, which processed approximately 60 - 80'' million litres in 
2006 (i.e. around 8.8% - 12% for the region); 

(3) De Cicco, which processed approximately 5 - 15" million litres in 2006 (i.e. 
around 0.7% - 2.2% for the region); and 

(4) B-d Farms, which processed approximately 1 - 520 million litres in 2006 (i.e. 
around 0.1 % - 0.7% for the region). 

11.4 In Western Victoria during the 200512006 year, slightly over 2,000 million litres of milk 
were collected. National Foods and Dairy Farmers estimate that processors' shares 
of this milk pool are as follows: 

(1) WCBF: 650 million litres; 
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(2) Murray Goulburn: 400 - 500 million litres; 

(3) Fonterra: 400 - 500 million litres; 

(4) United Dairy Power: 100 million litres; 

(5) Dairy Farmers: 80 million litres; 

(6) National Foods: 40 million litres; and 

(7) Other processors making up the remainder of volume. 

It is difficult to fully de-aggregate milk supply for the Western Victorian region, so the 
above figures should be regarded as approximates or best estimates only. The 
Western District of Victoria is a significant source of milk supply and ultimately 
contributes to approximately one-third of the Victorian milk pool and one-quarter of 
the national milk pool. 

11.5 The combined volumes collected in South Australia and the region of Western 
Victoria are approximately 2,700 million litres of raw milk (being 680 million litres from 
South Australia and slightly over 2,000 million litres from Western Victoria). 

11.6 It is important to note that SA Milk Haulage only collects milk for Dairy Farmers in the 
central and northern areas of South Australia. The volumes of milk collected by 
National Foods and Dairy Farmers through SA Milk Haulage only comprise around 
260 - 300~' million litres, or around 38% - 44%, of the aggregate volume of milk in 
South Australia. In respect of the relevant geographic market (i.e. South Australia 
overlapping with the Western region of Victoria), the proposed arrangement will 
account for approximately 9.7% - 11% of the market, as based on raw milk volumes. 

11.7 The major independent haulage service providers currently active in the South 
Australian region comprise the following: 

(1) McCollls Transport Pty Ltd; 

(2) Booth Transport Pty Ltd; 

(3) SA Milk Haulage; 

(4) lllman Pty Ltd; and 

(5) Kalari. 

11.8 In addition to the haulage providers above, 'in house' haulage is performed by Murray 
Goulburn, WCBF and B-d Farms. In this respect, each of Murray Goulburn, WCBF 
and B-d Farms are vertically integrated milk processors and milk haulage providers. 

12. The Authorisation Test 

12.1 Section 90(6) of the TPA provides that the ACCC must be satisfied in all of the 
circumstances that the provision in the proposed contract, arrangement or 

21 The point estimate for this volume is 
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understanding would result, or would be likely to result, in a benefit to the public, and 
that the benefit would outweigh the likely detriment to the public constituted by any 
potential lessening of competition in the market. 

13. Public Benefits and Public Detriments 

13.1 In considering the public benefits and the public detriments associated with any 
conduct, the following principles should be considered and applied: 

(1) public benefit is not defined in the TPA. However, the Tribunal has stated that 
the term should be given its widest possible meaning. In particular, it includes: 

"anything of value to the community generally, any contribution to the aims 
pursued by society including as one of its principle elements . . . the 
achievement of the economic goals of efficiency and progress2*." 

(2) more recently in Qantas Airways Limited [2005] ATPR 742-065 (Qantas), the 
Australian Competition Tribunal stated (at [190]) in relation to what can 
constitute a 'public benefit' as follows: 

". . .cost savings achieved by a firm in the course of providing goods or 
services to members of the public are a public benefit which can and should 
be taken into account for the purposes of s 90 of the Act, where they result in 
pass through which reduces prices to final consumers, or in other benefits, for 
example, by way of dividends to a range of shareholders or being returned to 
the firm for future investment. However, the weight that should be accorded to 
such cost savings may vary depending upon who takes advantage of them 
and the time period over which the benefits are received. " 

(3) public detriment is also not defined in the TPA but the Tribunal has given the 
concept a wide ambit, including: 

". . . any impairment to the community generally, any harm or damage to the 
aims pursued by the society including as one of its principal elements the 
achievement of the goal of economic efficiency." 

(4) the assessment of efficiency and progress must be from the perspective of 
society as a whole. This efficiency extends to production efficiency, allocative 
efficiency and dynamic efficiency; 

(5) the making of an application for authorisation does not create a presumption 
that the conduct to be authorised is likely to contravene Part IV of the 
TPA; and 

(6) the analysis under section 90(6) of the TPA is different from that under section 
45 of the TPA. 

22 Re 7-Eleven Stores (1 994) ATPR 4 1 -357 at 42,677. See also Queensland Co-operative Milling 
Association Ltd (1 976) ATPR 40-01 2 at 17,242. 
23 Re 7-Eleven Stores (1 994) ATPR 41 -357 at 42,683 
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13.2 Public detriments are detriments considered to arise from any lessening of 
competition. However, to the extent that the proposed agreement may also constitute 
an exclusionary provision, then the detriment considered is not limited to anti- 
competitive effects. 

13.3 The public benefits and public detriments are addressed in the following sections. 

14. Public Benefit 

14.1 The public benefits that arise from the proposed Joint Acquisition are substantial and 
include: 

(1) Savings and efficiencies in milk delivery: 

(a) The ability for National Foods and Dairy Farmers to negotiate jointly 
the price for the Joint Acquisition is likely to result in some reduction in 
the price of delivery. National Foods and Dairy Farmers' commitment to 
the successful tenderer for the combined volume of milk haulage 
services allows the successful tenderer to obtain greater economies of 
scale thereby allowing it to offer a reduction in the price of the service. 

(b) The saving is expected to be between cents and cents per litre 
resulting in an estimated total saving to National Foods and Dairy 
Farmers of between per annum. These 
are the cost savings that will principally be realised by discounts arising 
from the combined volumes of raw milk sought to be transported. 

(c) While the cost savings represent only a small fraction of the 'shelf' 
price of milk for the ultimate consumer and similarly for other dairy 
products derived from milk (the benefits to the end customer are 
discussed below at paragraph 14.1 (5)), they will nonetheless represent 
important cost savings and are of benefit to the public. 

(d) Given the competition in downstream markets in which National Foods 
and Dairy Farmers compete with each other and other significant 
processors, the savings are likely to be passed on in part to the 
ultimate consumer. 

(e) It is important to stress the significance of cost savings in the milk 
industry in the current context of drought and late seasonal breaks. As 
explained in paragraph 3.2 above, this climate has resulted in reduced 
feed reserves and high prices for feed forcing farmers to leave the 
industry. 

(f) Such costs savings, even if internalised by National Foods and Dairy 
Farmers, constitute a public benefit: cf Qantas at [190], above. 

(2) Administrative savings: 

(a) Administrative savings would flow from National Foods and Dairy 
Farmers avoiding the costs of SA Milk Haulage's operations, such as: 
rental of premises and employment of staff. National Foods and Dairy 
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Farmers estimate that savings of this nature would be in the order of - per annum. 

(b) These costs will be ongoing savings that will occur throughout the full 
duration of the agreement. 

(3) Better productive efficiencies for each of the parties involved: 

(a) As a consequence of the Applicants contracting out the milk 
transportation operations for a limited period, the successful tenderer 
(and its competitors) face greater competitive pressure in which case 
they are in turn more likely to develop innovative or more cost effective 
logistics and transportation services. 

(b) A map of farms from which National Foods and Dairy Farmers currently 
source their milk via SA Milk Haulage is Attachment 1 (Red = farms 
supplying National Foods; Blue = farms supplying Dairy Farmers). It is 
evident from this map that a number of transportation routes can be 
adopted for milk haulage. The combination of National Foods' and 
Dairy Farmers' milk sources will enable more efficient total route 
planning than could be achieved separately. While the current 
arrangements andlor milk swaps are likely to prevent 'two trucks going 
down the same road', the parties anticipate that the greater scope of 
options that will be available to the successful tender will exceed the 
benefits that might be achieved by the parties where separate transport 
arrangements are in place. In this respect, the parties anticipate that a 
joint acquisition of haulage services will allow a net increase of such 
efficiency relative to the current arrangements, or any arrangements 
whereby the parties separately arrange their milk haulage. 

(c) Such productive efficiencies are a public benefit to the competitive 
process. They will be more likely realised if the parties with the best 
expertise to innovate (the transportation companies in this case) face 
those cost pressures. 

(4) Increase in competitiveness of independent transport sector: 

(a) The outsourcing of raw milk collection functions currently performed 'in 
house' will result in a genuine increase in the size of the market share 
of 'independent' (i.e. companies not related to or vertically integrated 
with a milk processor) milk transporters. 

(b) While this market share is offset, of course, by the reduction in services 
provided by National Foods and Dairy Farmers, the transfer of market 
share is nonetheless substantially pro-competitive for the following 
reasons: 

(i) vertically integrated carriers may refuse (or make 
uncommercial) access to their transportation facilities by their 
competitors, thereby reducing the effective options for anyone 
seeking those services. While SA Milk Haulage is used by 
other processors for transportation of raw milk from time to time, 
such a function is not the core business of either National 
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Foods or Dairy Farmers and such business opportunities are 
not vigorously sought; 

(ii) transportation and logistics is the core business of independent 
carriers and it is expected that such companies will perform 
such activities far more efficiently than National Foods and 
Dairy Farmers (see, too, the discussion in sub-paragraph (3) 
above regarding productive efficiencies); and 

(iii) the initial tender and the subsequent awarding of tenders by 
National Foods and Dairy Farmers will increase the successful 
independent transporters' scale of operations, enabling them to 
be able to supply services to other companies more 
competitively. For example, the certainty of minimum volumes 
of milk might enable a greater use of larger 'B Double' trucks, 
which carry significantly more volume than smaller trucks. 

(5) More competitive downstream markets: 

(a) Maintaining control of operational costs is an ongoing process within 
dairy producers.24 

(b) The market for processed milk is highly competitive 

(c) Each of the major processors identified above competes directly and 
vigorously with each other. 

(d) Furthermore, major purchasers such as Coles and Woolworths (and, 
indeed, other substantial chains) provide a real and substantial 
countervailing constraint on all producers, including National Foods 
and Dairy Farmers. 

(e) The market for fresh processed milk is national. For example, 
Parmalat and WCBF bring packaged milk into South Australia from 
Victoria for sale. The markets for other milk products (such as dried 
milk and cheese) is international and ongoing cost savings need to be 
made to remain competitive in those markets. 

(f) The reallocation of capital costs within National Foods and Dairy 
Farmers will enable that money to be allocated more efficiently within 
those companies towards competition in their core businesses (i.e. milk 
processing, distribution and marketing). 

(g) Therefore, each of the cost savings above contribute directly to a 
public benefit in that it enables National Foods and Dairy Farmers to, 
respectively, compete more vigorously in downstream markets (both 
against each other and also against other milk processors, 
domestically and internationally), which will ultimately benefit all end 
consumers. 

24 See, for example, Murray Goulburn Co-operative Limited, 56'h Annual Report 2006, p13, under the 
section headed "Logistics". 
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(6) More competitive upstream markets 

(a) The relevant upstream milk markets are the farms from which the raw 
milk is produced. 

(b) There is considerable competition among milk processors for the raw 
milk supplied by such farms. Examples of such competition in recent 
years that resulted in one processor securing supply from a farm 
previously supplying to another processor include: 

(c) There are approximately 40 registered manufacturing facilities in South 
Australia that have a licence to manufacture dairy products. Dairy 
Farmers and National Foods have two licences each. Each 
manufacturer is a potential source of competition for milk at the farm 
gate. 

(d) By lowering an essential input cost, both National Foods and Dairy 
Farmers will be able to compete more vigorously for the supply of raw 
milk from upstream markets. 

(7) Environmental impact 

(a) The logistical savings arising from the Joint Acquisition will result in 
fewer kilometres travelled per litre of milk collected. 

(b) The environmental benefits from decreases in truck usage on the 
roads include: 

(i) decreased road traffic congestion; 

(ii) decreased need for road maintenance; 

(iii) improved road safety; and 

(iv) improved environment. 
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(c) Under the counterfactual scenario (i.e. without authorisation), the 
parties would nonetheless seek to mitigate truck usage as far as 
possible. This would be achieved either by continuing with the current 
arrangements using SA Milk Haulage or by the practice of 'milk swaps', 
which are well known to the industry. 

(d) While it is difficult for National Foods and Dairy Farmers to quantify 
these benefits, each of them will nonetheless be net positive relative to 
the counterfactual. 

(8) Milk balancing 

(a) 'Milk balancing' is a system that will be employed by National Foods 
and Dairy Farmers to address a situation where either party draws 
more milk than its share from the combined pool of milk collected by 
the successful tenderer. It will be based on the current practice 
adopted by the parties in respect of the current supply of milk haulage 
services by SA Milk Haulage. 

(b) Under the current process, the volume of milk overdrawn by National 
Foods (for example) is allocated to Dairy Farmers over the season - 
and usually within a week - to retain a balance in net volume (and vice 
versa from Dairy Farmers to National Foods). 

(c) The milk balancing system allows National Foods and Dairy Farmers a 
degree of flexibility in the volume of milk which it acquires from the 
farmgate and consequently produces. 

(d) In the absence of the milk balancing system, National Foods and Dairy 
Farmers would be forced to acquire additional milk on a sporadic basis, 
at a greater cost, from other farms in South Australia to satisfy a 
sudden increase in the volume of raw milk required by one of them. 

(e) Balancing and swapping allow both parties to save money in freight in 
addition to the conveniences described above. 

15. No Public Detriment 

15.1 The Applicants submit that there is no public detriment likely to arise from the 
proposed Joint Acquisition. However, to the extent that any public detriment could 
arise, it might arise from: 

(1) restrictions on National Foods and Dairy Farmers competing with each other 
for the acquisition of transportation services and, consequently, a lessening of 
the opportunities for milk transporters other than the successful tenderer to 
supply services to either of National Foods or Dairy Farmers. The magnitude 
of the volumes is also relevant; or 

(2) an increase in tacit or unconscious co-ordinated conduct or pricing between 
National Foods and Dairy Farmers, due to commonality of a particular input 
cost. 
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These will be addressed in turn. 

15.2 By definition, parties to any contract lessen the ability of each of those parties to 
engage in other activities. While there is a hypothetical detriment arising from the 
Joint Acquisition, this is far outweighed by the benefits. 

15.3 The Joint Acquisition will allow independent milk transporters the opportunity to 
provide services that would not exist but for the proposed arrangement. Furthermore, 
unsuccessful tenderers would still have an opportunity to provide line haul work for 
National Foods and/or Dairy Farmers (where such work would be determined 
individually by National Foods and Dairy Farmers). 

15.4 Importantly, there has been vigorous competition for the initial supply contract and 
National Foods and Dairy Farmers expect this to occur each time the contract is 
renewed. The view of both National Foods and Dairy Farmers is that the 
transportation market will be competitive at all times (and it is explicitly in neither 
company's long-term interest for a different scenario to arise). 

15.5 As to the effect of the combined volume of services being acquired, this will not have 
any distorting effect on the competitive process (and certainly not a lessening of 
competition). Among transporters, there will be competition 'for the field' regarding 
the services supplied under the Joint Acquisition. 

15.6 In any event, collective acquisitions - as opposed to collective supply - are far less 
likely to give rise to anti-competitive outcomes. This fact is recognised in the TPA 
itself, where there is a specific exception to the per se contravention in s. 45A for 
collective acquisitions. 

15.7 The fact that National Foods and Dairy Farmers will share and know each other's 
costs for milk transportation services will be of no detriment at all. By way of 
example, the costs of transportation of raw milk constitutes only a small fraction of the 
finished processed goods. Second, the Joint Acquisition will result in a price 
decrease of an input cost and, for this reason, the outcome of the arrangement will 
allow those companies to compete more vigorously with other producers and each 
other. (It should be noted that the fresh milk and milk products markets are national 
and even international in part. This agreement only relates to the acquisition of raw 
milk within a limited geographic region in South Australia. In this context, there can 
be no valid suggestion that competition between National Foods and Dairy Farmers 
as processors will be in any way lessened). 

15.8 As noted above, there is a highly competitive market for fresh milk, involving 
customers with major countervailing market power. There are also other major dairy 
producers, each of whom acts as a significant competitive constraint. The 
competitive environment will therefore preclude any tacit or unconscious co-ordination 
between National Foods and Dairy Farmers. 

Barriers to entry 

15.9 Barriers to entry in the relevant market are very low. 

(1) Equipment 
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(a) The major equipment to enable entry for any standard milk would be 
the milk tank, not the truck itself. Trucks (i.e. the prime movers) are 
plentiful and there are no meaningful barriers to entry in relation to 
such equipment. 

(b) The transportation requirements of raw milk are fairly strict, with dual 
skinned (i.e. insulated) stainless steel tanks having almost universal 
usage for raw milk transportation. 

(c) Insulated tanks can be used for other liquids (such as wine, water or 
juice). However, the predominant practice for those other liquids is the 
use of uninsulated (i.e. single skin) stainless steel tanks, which are 
cheaper and hold marginally more liquid. In this respect, single-skin 
food-grade quality tankers are not a substitute for insulated milk 
tankers, although the reverse can (and does) occur. 

(d) Insulated milk tankers are often used in 'back haul' routes, after milk 
had been transported in the 'forward haul' route. 

(e) The cost of insulated tanks is in the order of the following (with 
reference to the trucks anticipated to be used by the successful 
tenderer, as described in paragraph 7.4 above): 

(i) Truck (without tanker), $235,000; 

(ii) Tri-axle truck and tanker (27,000 litres), $360,000; 

(iii) 19-metre B Double truck and tanker (35,000 litres), $410,000; 
and 

(iv) 25-metre B Double truck and tanker (43,000 litres), $450,000. 

(f) As noted in paragraph 7.4, it is anticipated that the successful tenderer 
will have approximately 3 x tri-axle trucks and tankers, 3 x 19-metre B 
Double trucks and tankers, and 2 x 25-metre B Double trucks and 
tankers. Such trucks could be purchased outright or leased. 

(g) However, such costs are not sunk costs as these assets can be resold. 
In this respect, such costs should not be considered as a barrier to 
entry. Neither National Foods nor Dairy Farmers is aware of any delay 
or shortage of such equipment that would act as a barrier to 
competitive entry. 

(2) Competitive entry 

(a) On one level, any individual who owns a truck can offer competitive 
services. Indeed, independent contractors are well established in 
Australia. 

(b) Far more significantly, however, is the ability and prevalence of 
medium to large trucking or logistics companies to tender for 
companies' entire national transportation needs. Such trucking or 
logistics companies can, within a short time-frame (perhaps months 
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only), redeploy resources to provide similar services to those sought 
under the Joint Acquisition. 

(c) The threat or ability for such competitive entry is already an existing 
factor in the market. 

(d) The Joint Acquisition (and any subsequent retender of the 
arrangement) will provide a direct incentive for competitive entry by 
firms not presently in the market by providing a certainty of volumes to 
be transported and a sufficiently long period of time in which to recoup 
any investments and sunk costs that might be incurred. The combined 
volumes to be transported under the Joint Acquisition will provide a 
greater incentive to competitive entry than either of the parties 
tendering out separately. 

(e) It was noted above that both Murray Goulburn and WCBF have 
significant in-house fleets. These fleets can be readily deployed to 
new regions and markets should the need occur. 

(f) While there would be some sunk costs in establishing a local presence, 
the length of transportation contracts (discussed further below) would 
be sufficient to allow such entry to be realistic. 

(3) Regulation 

(a) As a food product, the transportation of milk must meet minimum 
regulatory standards. A key regulatory requirement is insulated 
transportation. While drivers are also required to be certified, 
certification requirements are not onerous and can be readily obtained. 

(4) Timing of competitive entry 

(a) Many transportation contracts are for a number of years. The timing of 
contract renewals enables both milk processors and milk transporters 
adequate time to plan for subsequent contracts. Therefore, while there 
are some barriers to entry, as discussed above, these are low and, 
given the nature of significant transportation contracts, should only be 
considered as minor. 

(b) The duration of the Joint Acquisition for a period of 3 - years is 
likely to be required in order to allow the successful tenderer to make 
an adequate return on its investment, particularly regarding the costs it 
will incur for the trucks and tankers referred to above. This period will 
also allow competitive service providers sufficient time to plan for entry 
towards the expiration of the contract. This would ensure competitive 
bids for each term of the tender process. 

25 The most likely estimate of the duration will be - 
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16. The Future With and Without Test 

16.1 Under this test, the ACCC compares the public benefit and anti-competitive detriment 
generated by arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted. This requires the ACCC to predict how 
the relevant markets will react if authorisation is not granted. This prediction is 
referred to as the 'counterfactual' in this submission. 

Future with authorisation 

16.2 The 'factual' scenario contemplates the outsourcing of certain bulk transportation 
business activities by National Foods and Dairy Farmers in accordance with the Joint 
Acquisition described above. 

16.3 Significant efficiencies and cost savings will be realised by National Foods and Dairy 
Farmers when compared to the status quo or a scenario under which each of those 
companies separately tenders out its milk collection needs. These benefits are 
described in detail above. 

16.4 As both National Foods and Dairy Farmers operate in competitive downstream 
markets, with the presence of dominant purchasers (e.g. major supermarket chains), 
many of the benefits are likely to be passed on, which will enable both National Foods 
and Dairy Farmers to compete more vigorously. 

16.5 As these functions are currently conducted 'in house', the Joint Acquisition will result 
in a net increase in the size of the independent milk haulage sector in the relevant 
market. This increase is self-evident, as the volumes of raw milk currently 
transported by National Foods' and Dairy Farmers' existing fleets will need to be 
entirely supplied by independent providers. 

16.6 It is worth noting that vertically integrated milk producers such as Murray Goulburn or 
WCBF make their fleets available to competitors to some degree. This of course 
operates to increase the number of competitors in the market and increase 
competition. 

16.7 While only the successful tenderer will provide the services to National Foods and 
Dairy Farmers in a limited region of South Australia, this should not be seen as any 
lessening of competition. As noted above, a competitive constraint exists in relation 
to the initial tender process and to each renewal. Also, the combined volumes of milk 
to be collected under the Joint Acquisition make competitive entry more likely than if 
the parties were to tender separately or not tender out the services at all. It is not in 
the medium to long-term interest of National Foods or Dairy Farmers for a diminution 
of competition to occur in the milk transportation sector, and neither company 
believes this will occur. 

16.8 The costs savings under the factual scenario will be greater than the savings under 
the counterfactual. While the magnitude of such savings is not substantial when 
assessed as a fraction of the overall cost of fresh processed milk and other dairy 
products, it is nonetheless important in an industry in which profits must be realised 
from high-volume, low-margin products. 

16.9 Also, the costs savings that will be realised under the factual scenario by National 
Foods and Dairy Farmers will enable those two companies to compete in downstream 

AMBl3014262-10 Page 21 



Submission in relation to authorisation applications 
Applicants: National Foods and Dairy Farmers 

Re: Joint acquisition of milk haulage services in South Australia 

markets more vigorously with well established and substantial competitors, such as 
Murray Goulburn, Parmalat and WCBF. The ultimate beneficiaries are ordinary 
consumers. 

Future without authorisation 

16.10 The future without the acquisition should be considered as the status quo, although 
with a likelihood that, at some point in the future, National Foods and Dairy Farmers 
will cease their current joint venture arrangement and either or both of them will 
individually tender out their transportation needs. 

16.1 1 If National Foods and Dairy Farmers are not permitted to proceed with the Joint 
Acquisition then they will continue to supply their own raw milk transportation 
services. It is difficult for National Foods and Dairy Farmers to anticipate the length of 
time they are likely to continue with the status quo in such circumstances. It is likely 
that National Foods and Dairy Farmers would review their position in the event that 
they are not permitted to proceed with the Joint Acquisition. 

16.12 In the counterfactual, each of the public benefits noted above will not be realised or 
will be delayed. While the detriments, if there are found to be any, will also be 
avoided (or delayed), as the benefits outweigh the detriments under the factual 
scenario, it would not be in the public interest for the counterfactual scenario to be 
adopted. 

16.13 If National Foods and Dairy Farmers separately tender out their respective milk 
haulage needs, some environmental detriments involved with separate tendering will 
be reduced by the practice of 'milk swaps'. 

16.14 The key point to note is that, if authorisation is not granted, both National Foods and 
Dairy Farmers will face increased input costs which, unless able to be internalised, 
will be passed on in whole or in part to their customers and, eventually, to end-user 
consumers. 

17. Likely Interested Parties 

17.1 National Foods and Dairy Farmers submit to the ACCC that - 
are likely to be the only interested parties to 

be affected by the Joint Acquisition. 

17.2 National Foods and Dairy Farmers are not aware of these parties having any 
opposition to the proposed Joint Acquisition. 

18. Interim Authorisation 

18.1 In the absence of interim authorisation from the ACCC, National Foods and Dairy 
Farmers will lose the opportunity to jointly negotiate. This will result in inefficient 
processes, unnecessary duplication, and increased costs to all parties concerned. 

18.2 However, for the reasons set out above, there would be no appreciable adverse 
consequences of any kind to consumers or other competitors in the market, if interim 
authorisation is granted but final authorisation is not granted. 
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18.3 National Foods and Dairy Farmers seek an interim authorisation to commence joint 
negotiation with the successful tenderer with regards to proposed Joint Acquisition. 

18.4 Any contract entered into with the successful tenderer will be conditional on a grant of 
final authorisation (and no appeals by any party to the Australian Competition 
Tribunal) of the conduct described in this submission. 

19. Conclusion 

19.1 In summary, there is no appreciable anti-competitive (or other) detriment associated 
with the proposed Joint Acquisition. To the extent that such detriments may arise, the 
Joint Acquisition will result in public benefits - achieved through increased 
efficiencies, elimination of unnecessary duplication, and cost savings - that will far 
outweigh those detriments. 
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Glossary 

ACCC means the Australian Competition and Consumer Commission; 

Applicants means National Foods and Dairy Farmers; and 

TPA means the Trade Practices Act 1974 (Cth) as amended. 
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