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Date: 29 May 2007 
2_4_ 

The General Manager 
Adjudication Branch 
Australian Competition and Consumer Commission =\-- 

PO Box 1 199 
DICKSON ACT 2602 

Dear Sir / Madam 

NOTICE OF EXCLUSIVE DEALING 

Please find enclosed a completed "Form G - Notification of Exclusive Dealing" pursuant 
to section 93(1) of the Trade Practices Act 1974 (WA) from the Zoological Parks 
Authority (ZPA) and a cheque for $100. 

Request for Restriction of Publication 

I draw your attention to the fact that the enclosed Form G is drafted with 2 attachments so 
as to facilitate a claim of confidentiality over certain material that is commercially 
sensitive to the parties. Accordingly, please take this letter as a formal request under 
regulation 24(1) of the Trade Practices Regulations that Attachment A to the enclosed 
Form G be excluded from the public register. Attachment A has been marked with the red 
heading "RESTRICTION OF PUBLICATION CLAIMED". The remainder of the Form G 
(including Attachment B) may be publicly released. 

Basis for claim of confidentiality 

In order to provide the Australian Competition and Consumer Commission with all the 
information that may be relevant to the exercise of its discretion under section 93 of the 
Trade Practices Act, ZPA has included in Attachment A the full text of the relevant 
provisions of its Sponsorship and Beverage Supply Agreement with Coca Cola Amatil 
(Aust) Pty Ltd (CCA). However, the quoted provisions are commercially sensitive to 
ZPA. It is submitted that if these provisions were released publicly ZPA's ability to 
negotiate future sponsorship agreements with other sponsors will be undermined. CCA 
has advised ZPA that CCA also considers the quoted clauses to be commercially sensitive. 
CCA accordingly supports ZPA's request that Attachment A be excluded from the public 
register. 



If you need any hrther information or if I can be of assistance in relation to this matter, 
please do not hesitate to contact me. 

Yows faithfully 

., 27 
ER LOCHORE 

SOLICITOR 



Form G 

Commonwealth of Australia 
Trade Practices Act 1974 - Subsection 93(1) 

NOTIFICATION OF EXCLUSIVE DEALING 

To the Australian Competition and Consumer Commission: 

Notice is hereby given, in accordance with subsection 93(1) of the Trade Practices Act 
1974, of particulars of conduct or of proposed conduct of a kind referred to in subsections 
47(2), (3), (4), (9, (6),  (7), (8) or (9) of that Act in which the person giving notice engages 
or proposes to engage. 

1. Applicant 

(a) Name of person giving notice 

Zoological Parks Authority (ZPA). 

(b) Short description of business carried on by that person 

ZPA is a statutory corporation which was created under section 4 of the 
Zoological Parks Authority Act 2001 (WA) in order to establish, care for, 
control and manage zoological parks in which zoological specimens are kept 
and displayed, and plants cultivated, for conservation, research, scientific, 
educational, cultural or recreational purposes. ZPA's primary activity is to 
operate the Perth Zoo. 

(c) Address in Australia for service of documents on that person 

C/- State Solicitor's Office 
141 St Georges Terrace 
GPO Box B83 
PERTH WA 6838 
Ref : SSO 4421106 Attn: Mr P Lochore 

2. Notified arrangement 

(a) Description of the goods or services in relation to the supply or acquisition 
of which this notice relates 

Granting a lease (and in the future offering to grant a lease or a licence) the 
terms of which includes the exclusive right to provide catering services within 
the Perth Zoo on certain conditions. 



(b) Description of the conduct or proposed conduct 

Granting a lease or licence including the exclusive right to provide catering 
services on the condition that: 

6)  the appointed caterer must acquire beverages supplied by 
appointed suppliers, being suppliers with whom ZPA has 
entered into a sponsorship agreement; and 

(ii) the appointed caterer must not supply products or services that 
compete with those of ZPA's appointed suppliers without first 
obtaining the consent of ZPA. 

See Attachment A for further confidential details. 

See Attachment B for public version. 

3. Persons, or classes of persons, affected or likely to be affected by the 
notified conduct 

(a) Class or classes of persons to which the conduct relates 

ZPA's appointed caterer, ZPA's sponsors and, indirectly, all visitors to the 
Perth Zoo. 

(b) Number of those persons - 

(i) At present time - 1 caterer 
1 sponsor 
visitors 

(ii) Estimated within the next year - 1 caterer 
Unknown sponsors 
Approximately 600,000 visitors 

(c) Where number of persons stated in item 3 (b) (i) is less than 50, their names 
and addresses 

Present caterer: 

Spotless Services Australia Limited 
350 Queen Street 

MELBOURNE VIC 3000 

PO Box 98 
MOUNT HAWTHORN WA 69 15 



Present sponsor (only tied product sponsor): 

Coca-Cola Arnatil (Aust) Pty Ltd 
19-21 Miles Road 
KEWDALE WA 6105 

4. Public benefit claims 

(a) Arguments in support of notification 

ZPA benefits the public by: 

(a) managing a world class zoological park that educates and entertains a 
large volume of visitors (both locals and tourists); 

(b) conducting and assisting with breeding programmes for the preservation 
of threatened animal species; 

(c) conducting and assisting with research programmes designed to conserve 
and manage animal species; and 

(d) conducting extensive programs to educate patrons, particularly school 
children, about conservation and environmental sustainability. 

Sponsorship provides ZPA with additional funding to enhance its primary 
functions and services. The degree of support provided by sponsors depends 
to a large degree upon the exclusivity afforded to sponsors' products. 

The exclusive Catering Agreement benefits the public by providing high 
standards of quality and service in the provision of a broad range of catering 
services at the Perth Zoo. 

The appointment of a quality caterer also aids the Perth Zoo by achieving 
sufficient returns to the ZPA to further benefit the public by the consequent 
enhancement of primary functions and services. 

ZPA's activities are not profitable and are therefore supported by taxpayers. 
Sponsorship and returns on the Catering Agreement provide direct public 
benefit by reducing the cost burden on taxpayers. 

Sponsorship provides ZPA with additional opportunities to conduct programs 
through which it can promote its values of animal care and environmental 
sustainability. 

(b) Facts and evidence relied upon in support of these claims 

The ZPA is a statutory corporation: section 4 of the Zoological Park 
Authority Act 2001 (WA) (the Act). The primary functions of ZPA, outlined 
in section 9 of the Act, include controlling and managing the Perth Zoo and 
carrying out breeding, research programmes and education programmes. 
ZPA's responsibilities encompass providing and enhancing recreational 
services, facilities and amenities at the Perth Zoo. 



Market definition 

The relevant markets in this case are: 

the market for the provision of catering services at the Perth Zoo; 

the market for the supply of beverages for sale and use by caterers; and 

the market for the purchase of beverages by patrons of the Perth Zoo. 

ZPA has a long-standing practice of appointing a single caterer to undertake all 
catering services at the Perth Zoo, including direct food sales and function 
catering services. Accordingly, while the market for the provision of catering 
services at the Perth Zoo is a relevant market, the market itself is unlikely to be 
affected by the third-line forcing conduct. 

Part of the market for the supply of beverages for sale and use by caterers, the 
carbonated non-alcoholic beverage market, is dominated by a few major 
suppliers. Typically, the caterer at the Perth Zoo, as at other major 
entertainment venues, enters into supply arrangements that favour one of the 
dominant suppliers. These arrangements occur because of forces within the 
market. Nevertheless, the third-line forcing conduct compels the caterer to 
enter into an arrangement with Coca-Cola Amatil (Aust) Pty Ltd (CCA) rather 
than CCA1s competitors. 

Obviously the market for the purchase of beverages by patrons at the Perth 
Zoo is constrained primarily by the number of patrons attending the Perth Zoo. 
This market is also affected by ZPA1s long-standing policies to allow patrons 
to (i) bring beverages into the Perth Zoo and (ii) leave the Perth Zoo and re- 
enter after visiting the shops located adjacent to the carpark of the Perth Zoo. 
It is also salient to note that due to factors within the market for the supply of 
carbonated beverages, the caterer at the Perth Zoo will ordinarily supply the 
carbonated beverages of only one of the dominant suppliers. 

6. Public Detriments 

(a) Detriments to the public resulting or likely to result from the notification, 
in particular the likely effect of the notified conduct on the prices of the 
goods or services described at 2(a) above and the prices of goods or 
services in other affected markets. 

ZPA1s present and proposed conduct has the effect of limiting the choice of 
beverages that patrons can purchase within the Perth Zoo grounds. However, 
the beverages consumed by many patrons within the Perth Zoo grounds are not 
purchased within the grounds. Critically, patrons are not prohibited from 
bringing food and drink items into the Perth Zoo and passes to leave the Zoo 
and return can be easily obtained. These long-standing policies facilitate the 
purchase of food and drinks at other locations, such as the Mends Street 
shopping centre located adjacent to the Perth Zoo Car Park. 

As it is likely that a caterer would choose a single provider of carbonated 
beverages in any event, ZPA submits that it is therefore likely that there will be 
no effect on consumer choice due to the notified conduct. 



Caterers are selected by a competitive tender process. Consequently, the 
opportunity for competition between different suppliers and service providers 
has occurred at that point. The terms of such contracts are limited. Thus, there 
is hrther opportunity for competition at the end of the tender. 

The obligation placed upon the present caterer is qualified such that the caterer 
need only purchase products from a sponsor to the extent that the products are 
supplied "under trading terms and conditions which are competitive with 
alternative products" and "that such products are readily available to [the 
caterer] and are leading brands in the field". These qualifications significantly 
reduce any anticompetitive detriment. However, due to obligations to 
exclusive sponsors, these qualifications may not all be included in future 
catering agreements. 

The new catering services agreement will require the appointed caterer to meet 
strict standards regarding value for money. Accordingly, ZPA does not 
consider that its proposed conduct will lead to any unjustified increase in 
prices for food or beverage products sold within the Perth Zoo. 

(b) Facts and evidence relevant to these detriments 

ZPA's position with respect to the consumption of beverages purchased outside 
the Perth Zoo is outlined on its website at 
http://~;\~~~.perthzoo.~va.gov.au/Visit-tl~e-Zoo/Plan~ii~~r!-~~our- 
visit/#Food%20&%20Dri1ik. 



7. Further information 

(a) Name, postal address and contact telephone details of the person 
authorized to provide additional information in relation to this 
notification 

Carol Shannon 
Director - Corporate & Commercial Development 
Perth Zoo 
20 Labouchere Road 
SOUTH PERTH WA 6151 
Telephone: (08) 9474 0327 

Dated: d 2  May 2007 

Signed on behalf of the applicant 

(,,Jd 
Signature 

Full Name ' 

;i),m*- (($pa> q cowuA~iAeh 0d?s3~~*~ 
Position in Organisation 



DIRECTIONS 

1. In lodging this form, the applicants must include all information, including supporting 
evidence that they wish the Commission to take into account in assessing their 
notification. 

Where there is insufficient space on this form to furnish the required information, the 
information is to be shown on separate sheets, numbered consecutively and signed by 
or on behalf of the applicant. 

2. If the notice is given by or on behalf of a corporation, the name of the corporation is to 
be inserted in item 1 (a), not the name of the person signing the notice, and the notice 
is to be signed by a person authorized by the corporation to do so. 

3. Describe that part of the business of the person giving the notice in the course of 
which the conduct is engaged in. 

4. If particulars of a condition or of a reason of the type referred to in section 47 of the 
Trade Practices Act 1974 have been reduced in whole or in part to writing, a copy of 
the writing is to be provided with the notice. 

5.  Describe the business or consumers likely to be affected by the conduct. 

6. State an estimate of the highest number of persons with whom the entity giving the 
notice is likely to deal in the course of engaging in the conduct at any time during the 
next year. 

7. Provide details of those public benefits claimed to result or to be likely to result fio the 
proposed conduct including quantification of those benefits where possible. 

8. Provide details of the market(s) likely to be affected by the notified conduct, in 
particular having regard to goods or services that may be substitutes for the good or 
service that is the subject matter of the notification. 

9. Provide details of the detriments to the public which may result fiom the proposed 
conduct including quantification of those detriments where possible. 



ATTACHMENT A 

EXCLUDED FROM PUBLIC REGISTER 



ATTACHMENT B 

Notified Conduct 

1 To fulfil its obligations in relation to the provision of recreational services and 
facilities, ZPA has entered into a Catering Services Agreement (the Catering 
Agreement) with Spotless Services Australia Limited (Spotless), for the delivery 
of food, beverage and function management services at Perth Zoo. Spotless 
charges consumers directly for these goods and services. This contract is due to 
expire on 30 April 2007 and ZPA is in the process of tendering for a new service 
provider. The Catering Agreement (which incorporates licence provisions) 
includes a term that requires Spotless to comply with any sponsorship agreement 
entered into by ZPA that requires the purchase of products manufactured or 
supplied by the sponsor. 

2 ZPA is party to a Sponsorship & Beverage Supply Agreement (the CCA 
Agreement) with Coca-Cola Amatil (Aust) Pty Ltd (CCA) which operates until 
30 June 2007. Under the CCA Agreement ZPA grants CCA the exclusive rights 
regarding the supply of non-alcoholic ready-to-drink beverages at the Perth Zoo. 

3 It is envisaged that ZPA will enter into a new catering services agreement 
(incorporating a lease and 1 or licence) with an effective commencement date in 
May 2007. ZPA proposes that the new agreement should require a third party to 
provide quality catering services on the condition that: 

(a) ZPA may appoint naming rights sponsors and exclusive suppliers from 
whom the appointed caterer may be required to purchase certain 
products; and 

(b) the appointed caterer not supply products or services that compete with 
those of ZPA's naming rights sponsors or exclusive suppliers without 
first obtaining the agreement of ZPA. 

4 When the Catering Agreement and the CCA Agreement are read together ZPA's 
conduct could be characterised as contravening the prohibition against exclusive 
dealing in section 47(8)(c) of the Trade Practices Act. Similarly, ZPA's proposed 
conduct of entering a new catering services agreement may contravene the same 
section of the Trade Practices Act. 




