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14th May 2007

The General Manager
Adjudication Branch
Australian Competition and Consumer Commission
PO Box 1199
Dickson ACT 2602

Dear Sir/Madam

PPCA Application for Authorisation

We refer to your letter of 4 April 2007 in relation to the application by the Phonographic
Performance Company of Australia Ltd (PPCA) for revocation of Authorisations A30082, A30083,
A30084, A30085 and A20087 and their substitution with a new Authorisation.

Free TV Australia represents all of Australia's free-to-air commercial television broadcasters. Free
TV's members are licensed by PPCA to broadcast sound recordings controlled by PPCA over
television. In December 2005, PPCA gave notice of termination of their current agreements with
Free TV members to take effect on 31 December 2006. In December 2006 it was agreed that the
agreement should continue on the same terms until 30 June 2007.

Free TV supports in principle PPCA's application for authorisation of its collective licensing
arrangements, subject to the following comments.

1. Music videos

Free TV accepts that collective administration of copyright provides broadcasters with a
convenient way of ensuring that they have the secured the rights necessary to
communicate sound recordings incorporated into the soundtrack of a program or film
broadcast on television.

However, aggregation of rights into a collecting society also gives it monopoly power. As
such, the ACCC is required to ensure that authorisation is only granted where the monopoly
licensing arrangement delivers overall public benefit.

Free TV strongly submits that any authorisation granted to PPCA should not extend to the
issue of blanket licences in respect of music videos.
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Music videos are comparatively short videos of artists performing music. Some
broadcasters have programs which combine a selection of music videos and commentary.
It has been the practice of record companies to provide many of these videos direct to
television stations for nominal or no payment. There is a significant benefit to the record
companies in doing this as it promotes the sound recordings that they sell. There is also a
benefit to the public which receives programs that might not otherwise be broadcast.
There is no public benefit in PPCA being authorised to include music videos in any licensing
arrangements. The number of record companies producing such videos is small, the
number of videos is small and there is no reason why arrangements should not take place
on an individual basis directly between the relevant broadcaster and the owner of the music
video.

2. Period of authorisation

PPCA's authorisation should be reviewed on a regular basis to ensure that its
arrangements continue to deliver overall public benefit. The maximum period of
authorisation should be no more than 4 years, not the 10 year period sought by PPCA. We
note that the ACCC recently granted authorisation to APRA for a period of 4 years.

Since Free TVs members entered into their current licence agreements with PPCA in 2002,
there have been considerable advances in technology, growth of new platforms for
delivering content such as mobile telephones and the Internet and technological advances
in digital rights management.

It is quite conceivable that within a comparatively short period of time other methods of
licensing will become available which will impact on the current arrangements. It is also
likely that arrangements which are acceptable in the current climate may become less
acceptable as technology changes.

We also note that, if PPCA is given authorisation under terms it seeks, it will be able to
grant licences to communicate (including broadcast) sound recordings and cinematograph
films 'together with reproduction and other rights necessary to facilitate such
communication.'

It is our understanding that, to date, PPCA have not licensed the reproduction right in sound
recordings and ARIA has in fact been administering this right. Our members accept that, as
ARIA's membership is similar to that of the membership of PPCA there may be advantages
in negotiating these licences together. However, it is a development that will expand
PPCA's rights and in turn its monopoly power and needs to be reviewed when the effect
becomes more apparent.

Given this increase in monopoly power, together with the possibility of new platforms for
delivering content, advances in digital rights management allowing for efficient and
competitive direct licensing of music and the possibility of other relevant changes in
technologies, Free TV submits that the maximum period of authorisation should be 4 years.
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Yours sincerely

Freely
Australia

3. Other constraints on PPCA's monopoly power

Free TV has had the benefit of reading Commercial Radio's letter to the ACCC dated 30
April 2007 in response to PPCA's application. We concur with the submissions by
Commercial Radio, particularly in relation to the following matters.

o Alternative dispute resolution: PPCA should be required to amend its Dispute
Resolution Policy to include mediation, neutral evaluation and conciliation as
alternative avenues for licensees to resolve issues with PPCA.

o Protected recordings: PPCA should be required to collect and provide information
about and inform licensees as to which recordings are not protected.

Please contact Pam Longstaff, Director Legal & Broadcasting Policy, if you wish to discuss any of
the issues raised in this letter.

Julie Flynn
Chief Executive Officer
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