
Fitness Australia Iric. 
ABN 70 061 526 038 

Fitness 
Australia , 
11 May 2007 

The General Manager 
Adjudication Branch 
Australian Competition and Consumer Commission 
PO Box 1199 
DICKSON ACT 2602 
By email : adjudication@accc.gov.au 

Dear SirIMadam 

Re: Phonographic Performance Company of Australia Limited (PPCA) (A91041 - 
A91046) - application for revocation and substitution - interested party consultatilon 

We refer to your letter of 4 April 2007 in relation to the above matter enclosing PPCA's 
supporting submission and thank you for the opportunity to be consulted on this matter. We 
apologise for our delay in responding and note that as advised in our email of 24 April 2007 we 
unfortunately did not receive your letter until 19 April 2007. We have now had the opportunity 
to prepare a response and do hope that our submission contained in this letter can still be 
considered as part of the review process. 

About Fitness Australia 

We have provided background information regarding Fitness Australia to the ACCC in the past 
in relation to other issues but do so again here for ease of reference. Fitness Australia is the 
national peak industry body for the fitness industry in Australia. I t  is a not-for profit, 
membership-based association, incorporated in 2002. 

The membership of Fitness Australia consists of eight (8) State and Territory Member 
Associations which have an aggregate client base of around 550 business members and 14,000 
registered fitness professionals across Australia. 

Business members include fitness centre owners and managers from small to  medium sized 
business and personal training studios through to large, multi-national businesses and 
franchises. Associate business members are businesses that are closely aligned with the fitness 
industry, such as equipment and apparel suppliers, training service providers, software 
suppliers and providers of business support services. 

Registered fitness professionals are those that have successfully attained the recognised 
qualifications, have registered with Fitness Australia and are generally employed or contracted 
by fitness businesses or are self-employed within the fitness industry. 

Contact 
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Fitness Australia's interest in PPCA's authorisations 

The fitness industry in Australia is subject to a range of licenses for the use of music in fitness 
centres, gymnasiums, health clubs and similar establishments. The most common licenses 
granted are for background music, music from radio and/or TV sets, large screen video/DVD 
players, music played in fitness, aerobic or exercise classes and music on hold. These licence 
fees are payable to PPCA and also to the Australasian Performing Right Association (APRA). 

Fitness Australia is currently a respondent in Copyright Tribunal proceeding No 1 of 2006 
commenced by the PPCA in relation to the licence fees payable for the use of music in fitness 
classes. We note that the ACCC has recently sought to be joined as a respondent to this 
proceeding. As the ACCC may therefore be aware, we note that a significant increase in fees is 
currently being sought by the PPCA. This is summarised in more detail by the PPCA on pages 
27 and 28 of its supporting submission. 

Submissions on the application for revocation and substitution 

Fitness Australia has no objection to PPCA's request for revocation and substitution of its 
authorisations. However, we believe that: 

(a) the authorisations should be granted subject to certain conditions being imposed on the 
PPCA; and 

(b) the proposed 10 year term of authorisation is too long. 

Conditions on authorisation 

PPCA has an effective monopoly in the licensing of rights for recorded works as a result of its 
aggregation of rights. This monopoly power creates an unequal bargaining position for parties 
such as our members requiring licenses to play music. While not intending to be exhaustive, 
we believe as a minimum the following steps should be taken to assist in rebalancing 
bargaining positions: 

1. Obligation that rights holders offer licences 

PPCA's collective licensing arrangements are non-exclusive. I n  many cases, such as for 
radio broadcasters, it is not really practical for a party to negotiate separate licences 
with all the relevant rights holders in order to ensure complete coverage. I n  the case of 
industries such as the fitness industry, a licence with one rights holder with a 
reasonable portfolio may well be sufficient to meet their needs. We would, however, 
anticipate rights holders to be reluctant to negotiate separate licenses with relevant 
third parties when they have licensed the PPCA to do so on their behalf. To our 
knowledge no significant rights holders currently offer separate licences. 

1.2 We believe that to ensure the PPCA's non-exclusive licensing arrangement is in fact 
non-exclusive in practice, PPCA should require that if PPCA is to be granted 
authorisation it should be subject to a condition that the rights holders also have 
licenses available to third parties for the use of music at reasonable tariffs which reflect 
the limited repertoire of music covered by such a licence. 

2. Mandatory guidelines for conduct of negotiations with licensees 

2.1 We believe there should be mandatory guidelines in place in relation to the conduct by 
the PPCA of negotiations with licensees, in particular in relation to changes to rates 
payable by licensees. 

2.2 I n  Fitness Australia's recent negotiations with PPCA in relation to rates payable by 
licensees for playing music in fitness classes, Fitness Australia was invited to a number 
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of meetings with PPCA. The majority of these meetings were highly structured with 
PPCA legal representatives, economists and senior management present. Fitness 
Australia never received any agenda in advance other than in broad general terms and 
was not advised of the intended attendees. As a result, Fitness Australia was under 
prepared for those meetings and without equivalent representation. PPCA then sought 
to impose on the fitness industry its own tight timeframes for the tariff review process. 

At the least the guidelines should require agendas and materials for all meetings 
between licensees and PPCA to be available well in advance of the meeting, along with a 
list of the proposed attendees. I n  this way the parties can be better prepared for the 
negotiations. 

Disclosure of repertoire covered by the licence 

As you are no doubt aware, PPCA does not have the rights in relation to the whole 
repertoire of sound recordings. Certain sound recordings are not protected and 
therefore do not require a licence from PPCA in order to be played, for example, sound 
recordings recording in the USA by US citizens. 

While PPCA has the right under its licenses with rights holders to obtain information that 
would allow i t  to  identify the recordings that are and are not covered by its license, it 
does not do so. There is therefore some question as to the extent and value of PPCA's 
repertoire and as a result its licences. 

Fitness Australia believes that PPCA should be required to  collect this information and 
make it publicly available so that licensees know what sound recordings they are 
licensing and those for which they do not require a license. This would assist in 
negotiations and allow greater choice for the licensees as to  what they will play. 

Alternative dispute resolution 

Recent amendments to the Copyright Act 1968 provide scope for the Copyright Tribunal 
to  impose forms of alternative dispute resolution, including: 

(a) conferencing; 

(b) mediation; 

(c) neutral evaluation; 

(d) case appraisal; 

(e) conciliation; and 

(f) procedures or services specified in the regulations. 

PPCA's Dispute Resolution Policy currently provides for member disputes to be resolved 
by mediation, where possible. For licensees, the only form of alternative dispute 
resolution is by reference to  a Board of Review. Such a dispute resolution process has 
only been initiated in two cases, both of these cases have suggested that these 
procedures involved significant cost and were not unlike a Tribunal proceeding. 

Fitness Australia believes that other forms of dispute resolution should be available, 
including in order to make the process less costly to licensees. We therefore submit that 
PPCA should be required to amend its Dispute Resolution Policy to  include mediation, 
neutral evaluation and conciliation as alternative processes through which to  resolve a 
dispute. 



Page 4 of 4 

Term of authorisation 

Fitness Australia believes that the term of authorisation of 10 years proposed by the PPCA is 
too long. There should be regular reviews of the PPCA's operations and procedures. As such, 
we submit that a term of 5 years would be more appropriate. 

Please do not hesitate to  contact us if you wish to  discuss any matters raised in this 
submission or would like any further information. 

Yours faithfully 

Lauretta Stace 
Chief Executive Officer 
Fitness Australia Inc. 


