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Halse, Kirsten 
. . . .... . - ..... _ ,_ . . . _ ,. _ ._ . I ,. ^_ _ _ _ _ _  - 

From: Deborah King [DKing@ShippingAustralia.com.au] 

Sent: Friday, 4 May 2007 504 PM 

To: ajudication@accc.gov.au 

Subject: Federal Chamber of Automotive Industries (FCAI) Application for Authorisation - Draft 
Determination 

4 May 2007 

General Manager 
Adjudication Branch 
Australian Competition and Consumer Commission 
PO Box 1 199 
DICKSON ACT 2602 

Attention; Gina E'ttorre 

Dear Ms E'ttorre 

RE: Federal Chamber of Automotive Industries (FCAI) Application for Authorisation - Draft 
Determination 

I refer to the ACCC's letter dated 17 April, 2007 (your reference A91023) seeking comment on the 
draft determination in respect to the application for authorisation lodged by FCAI on 12 December, 
2006. 

Shipping Australia appreciates the opportunity of being invited to comment on this request for 
authorisation. It is noted that in terms of seeking to balance the possibility of public benefit versus 
detriment, the ACCC does not propose to grant authorisation to the FCAI to coordinate and 
disseminate its members views and liaise with relevant stakeholders for the development and design 
of appropriate facilities for the importing and exporting of motor vehicles on the basis that such 
action does not require authorisation in that it is unlikely to breach Part IV of the Act. 

It is also noted that the ACCC considers that the FCAI's proposal to negotiate model terms and 
conditions with PDI, shipping and land transport service providers by restricting competition 
between FCAI members for the acquisition of these services would generate a level of 
anticompetitive detriment. The ACCC does not consider negotiating model terms and conditions 
with these service providers generates any offsetting public benefit. Accordingly, the ACCC does 
not propose to grant authorisation to this limb of FCAI's application. Shipping Australia agrees with 
the reasoning behind these aspects of the draft determination. 
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However, the draft determination goes on to say that in the markets for port facilities and 
stevedoring, the potential for the arrangements to generate an anticompetitive detriment is mitigated 
by the bargaining power of suppliers. It is stated that 'indeed, given that these markets are more 
heavily concentrated, changes in the balance of bargaining power may result in some public benefit 
by reducing any market distortions resulting from more limited competition for the provision of 
these services.' 

'Further, the proposed arrangement may facilitate direct negotiations with port facility managers and 
stevedores affording FCAI members greater input into contract terms and conditions and provide 
greater transparency in respect to contractual arrangements and improved flows of information 
between the parties. This is likely to improve the efficiency of motor vehicle importer and exporter 
operations and accordingly, the ACCC proposes to grant authorisation to this limb of FCAI's 
application.' 

Shipping Australia believes this argument is flawed on the basis that individual shipping companies 
negotiate stevedoring arrangements as far as the car importing facility is concerned and given the 
volumes that those individual shipping companies can bring to the shipping negotiation table, they 
can exert influence over the concentrated bargaining power of the stevedores in their negotiations. 
Importantly, there would be an artificial split to restrict those stevedoring arrangements to effectively 
to the berth and it is more efficient for carriers to negotiate the whole arrangements relating to 
activities provided by the stevedores in terms of productivity and efficiency which would not be 
available if model terms and conditions were used by the individual vehicle importers to negotiate 
arrangements which could be detrimental to the delivery of that efficiency and productivity. At the 
very least, Shipping Australia strongly believes liaison with shipping lines should be maintained on 
all matters that directly or indirectly impact on them, before a particular course of action is decided 
upon. 

The proposed draft determination authorising model terms and conditions relating to the components 
of costs in a car handling facility in a port and the establishment of such maximum prices would not 
be conducive to facilitating competition even by individual motor vehicle importing members over 
and above the development of area hire prices which was the subject of the authorisation granted on 
20 April, 2005 by the ACCC to enable FCAI, over the following five years to collectively conduct 
such negotiations. We reiterate that Shipping Australia does not support model terms in terms of 
prices, extending beyond the supply of area hire services. 

Importantly in the original request for authorisation by FCAI it was proposed that the Association 
undertake certain activities collectively with relation to only new facilities but yet elsewhere in that 
request, reference was made to existing facilities. In terms of prices in this draft determination there 
is no limitation in respect of new facilities but rather that model terms and conditions would be 
prepared for both existing and new facilities. 

Shipping Australia could support the authorisations suggested now by the ACCC for new facilities 
given that it is now clear given the ACCC7s statement that the FCAI can coordinate and disseminate 
its member's views and liaise with relevant stakeholders for the development and design of 
appropriate facilities for the importing and exporting of motor vehicles as not requiring 
authorisation, collectively should enable FCAI to achieve much of its original objectives. The length 
of such authorisation should not be greater then 5 years. 

We would be happy to elaborate upon the views raised above if so required. 

Yours sincerely 



draft 

Llew Russell 
Chief Executive Officer 
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