
23 April 2007 

Mr Scott Gregson 
General Manager 
Adjudication Branch 
Australian Competition and Consumer Commission 
PO Box 1199 
DICKSON ACT 2602 

Dear Scott 

Pre- determination Conference Submission 

Attached herewith is Agsafe's response and we will address this and any 
other matters at the pre-determination meeting. 

Agsafe notes the ACCC's inclusion of the matter of Chemicals of 
Security Concern. Whilst we understand that the Agsafe Guardian 
Program could form part of a co-regulatory response to this matter, it will 
obviously involve a long consultation period with all industry 
stakeholders. 

Notwithstanding the matter raised above, Agsafe believes that the public 
benefits of the program outweigh the detriments raised by the ACCC and 
seeks authorisation for a further five years based on our original 
application. 

Yours sincerely 

Mark Allison 
Chairman 
Agsafe Limited 

1-eve; 4 AMP Tower 
1 Hobart Place. Canberra C~ty, ACT-2601 

GPO Gcx 81 6,  Canbet.-z. C ~ t y .  ACT 260" 

Phone +61 26230A799 
Fax t61 2 6233 671 (! 

Email zgsafe@agsafe.corn.acl 
Web www.agsafe.com au 



Agsafe response to Draft Decision by ACCC 

1 General summary of the Draft Determination: 

1.1 The ACCC intends to remove the authorisation for Agsafe to implement 

sanctions after a period of 18 months. 

1.2 The ACCC asserts that the provision of trading sanctions results in significant 

public detriments that are not outweighed by the identified public benefits: 

"...These public detriments arise from the compulsory requirement for otherwise 

legally compliant businesses to be accredited by Agsafe under the Guardian 
Program in order to trade in agricultural and veterinary chemicals" 

"The ACCC considers that whether a business has the appropriate facilities, 
procedures and trained staff to supply the agricultural and veterinary chemical 
products should not be an issue which is addressed by allowing manufacturers 

or retailers, through the process of authorisation, to withhold supply of products 
from businesses which are not accredited through Agsafe " 

1.3 The ACCC considers that removal of the provision of trading sanctions would 
not necessarily disadvantage the Guardian Program (GP) as the program has the 
membership and support of a number of organisations who see other benefits of 
the program. 

1.4 The ACCC also considers that a period of 18 months is sufficient time to 
transition Guardian from having the trade sanctions power without diminishing 

the public benefits it brings. 

2 ' Agsafe's general response to the Draft Determination 

The ACCC's draft determination fails to recognise the value of the GP to the 
broader industry (including manufacturers, formulators, transporters, 

wholesalers, retailers and end users of industry product). Submissions 
supporting this view were provided to the ACCC. The GP is providing a 
uniform nationwide program underpinned by a Code of Practice with the aim of 

ensuring state and federal regulatory standards are adhered to in the agvet 
chemical industry. Twenty four of the submissions which ACCC received were 
in favour of the GP, and only 4 opposed it. Of the 24 submissions in favour, 
ACCC fails to recognise that some of these are the very government bodies and 
regulatory authorities that, it claims, fail to acknowledge the GP (see further 
discussion of the Submissions at point 6). 
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2.2 It is agreed that the GP is an industry self regulatory program which provides 

members of Agsafe with the benefit and assistance of being able to comply with 

the necessary State and Federal legislation. However, Agsafe maintains that the 

GP fills a gap that is not comprehensively enforced by the State regulators such 

as Workcover NSW, etc (see further discussion at point 5.3). 

2.3 Agsafe considers that removing the ability to sanction businesses failing to 

become accredited or maintain accreditation would have an immediate negative 

effect on the current membership (all currently compliant members). While the 

sanction itself has been applied minimally since it was made available to 

Agsafe, its potential to be applied has helped Agsafe to bring an initial high non- 

compliance rate down to negligible levels through the accreditationltraining 

process. 

2.4 The Guardian Program is considered by some participants as providing quality 

assurance. It promotes a culture of best practice and duty of care through 

ongoing training within the industry. This benefit is unavailable through State 
regulators. 

2.5 As per the 2002 Agsafe submission (see paragraph 9.9 of the 2002 Final 
Determination), Agsafe contends that the sanctions process is the cornerstone of 

the program, underpinning the credibility and standing of the stewardship 
initiative. 

Response to ACCC's assumptions and negative third party comment: 

3.1 "Agsafe is an Industry Association" (see paragraph 3.3, page 14; and paragraphs 
6.13 1 and 6.133 of the Draft Determination): 

(a) Agsafe is an independent body acting on behalf of the industry to manage 

self regulation. Agsafe is a company limited by share and guarantee. The 

shareholder of Agsafe is CropLife Australia Limited. The business 

members are all the members of the GP who are accredited under the 

Agsafe Guardian Program. The Agsafe Board comprises 

Mark Allison (Chair - CropLife) Ken McKenzie ( Distribution) 

Wayne Cornish (Deputy Chair - NFF) Matt Denton (Distribution) 

Rob Armstrong (Business Member) Bill Dowdle (Distribution) 

Bill Blackhall (VMDA) Simon Robinson (AHAA) 

Nick Drew (FIFA) Paula Matthewson (Observer) 



The GP, through its engagement of specialist consultants, offers 

professional advice and provides specialist services covering all aspects of 

storage and handling of Dangerous Goods ( DGs). 

Agsafe is oversighted by an Accreditation Advisory Committee 

comprising: 

Mark Allison (Chair) Dr. Peter Holdsworth (AHAA) 

Bill Dowdle (Distribution) Paula Matthewson (Cropfife) 

Rob Armstrong (Business Member) Sam Ponder (GM Agsafe) 

Ken McKenzie ( Distribution) 

Matt Denton (Distribution) 

The ACCC states that the incorporation of higher or additional standards into the 

Code of Practice may result in businesses complying with standards higher than 

in their own jurisdiction (see paragraph 6.49, page 33 of the Draft 
Determination); 

Aasafe Benchmark 

(a) Agsafe Facilitators are independent industry specialist contractors who 

hold Certificate IV qualifications in addition to at least five years' 

industry related experience. They are not employees of Agsafe. 

(b) Agsafe Facilitators are required to have relevant knowledge with 

which to carry out their role as Accreditation Facilitators. This includes 

knowledge of the regulations within their State of operation. 

(c) No business is treated by Agsafe as non-compliant with the Agsafe 

Code of Practice if their home State legislation requires a lower 

standard of compliance (provided they can demonstrate due 

compliance with the State standard). In these circumstances, sanctions 
would not be imposed. Facilitators work with participants to find 

solutions that fit the means of the business, but that also heed the 

formal regulations. 



(d) Agsafe promotes a culture of best practice and duty of care through 

ongoing training within the industry. This benefit is generally 

unavailable through State regulators. 

(el Agsafe is currently involved in developing and implementing an 
initiative to accredit Victorian suppliers of 1080 baits (Schedule 7 

Poison and part of Victorian Control of Use legislation) in conjunction 
with DPI Victoria and the 1080 Commercialisation Project. Whilst DPI 
Victoria has recognised the need for commercialisation of this product, 
it also realises the imperative for an industry safeguard to provide 
training and premises accreditation. DPI Victoria has engaged Agsafe 

as the provider of accreditation services as it is aware of the high 
standards provided by the GP's accreditation framework. 

( f) The Agsafe Benchmark ensures that existing regulations are complied 

with and encapsulates Australian Standards that enable the GP, through 
assessment and training, to ensure that businesses can comply with 
State and Federal regulation. With that in mind, it is important for the 

ACCC to understand that, when comparing the GP to regulation, it is 
not comparing like with like. 

3.3 The ACCC states that they "received no submissions stating that Agsafe 

replaces the need to meet regulatory compliance or the role of various 
government agencies in ensuring compliance" (see paragraph 6.29, page 30 of 
the Draft Determination): 

(a) Agsafe has taken neither position in relation to regulation or regulatory 
agencies but aims to complement the role of the regulator in relation to 
the storage and handling of DG, Hazardous Substances & Scheduled 
Poisons. 

(b) Notwithstanding, Agsafe fills a gap in the current regulatory 
environment, particularly through its development of the Agsafe 
Benchmark (see above paragraph 3.2(c)). 

(c) In its 2002 determination, the ACCC stated, (see paragraph 9.98 of the 
2002 Final Determination): 

"To the extent that State Regulators are for whatever reason failing to 

ensure compliance with appropriate regulations for the handling, 



transportation and storage of Agricultural and Veterinary Chemicals, 

this would increase the necessity for an accreditation program such as 

that run by Agsafe. " 

Agsafe contends that this remains the case in the current environment. 

3.4 "Guyra Rural Services submits that businesses gain no regulatory advantage or 

peace of mind by completing accreditation under the Guardian Program. Guyra 

Rural Services submits that Agsafe provides businesses with a false sense of 

security that they are abiding by the relevant legislation". (see paragraph 6.62, 

page 35 of the Draft Determination); 

(a) Agsafe believes the contrary to be true. In assisting a large number of 

industry members with compliance issues, Agsafe provides confidence 

for all businesses that they are compliant, and confidence for the public 

that appropriate measures are being taken to protect it. 

(b) As discussed above in paragraph 3.2 and below in paragraph 4.2, 
Agsafe fills a gap that, without the GP, would create a false sense of 

security for the public at large. It is simply not enough that the 

i~gda t i~ f i s  mist. Instead, the GP pmvides 2 ste.,.:a:dsrip progrm to 

businesses by helping them determine where their compliance falls 

short and counselling them on how to rectify the shortfall. 

(c) Agsafe states that Guyra Rural Services underwent accreditation 

(Accreditation No. 1862) in 2006 and was required to fix non- 

compliant items such as a risk assessment required by law in NSW 

(OHS Dangerous Goods Amendment 2005) to be compliant. 

3.5 ". .. the abiliv of Agsafe to impose trading sanctions .. . confers a signijicant 
power on an industry association, a power which would ordinarily require 
government oversight or authority" (see paragraph 6.133, page 46 of the Draft 

Determination); 

(a) Not only is Agsafe not an industry association (see paragraph 3.1, 
above) but the ACCC fails to appreciate that the GP does have 

overwhelming support from government and other regulatory bodies 

for its role in delivering industry stewardship. 

(b) In a search of correspondence received by Agsafe, there has been no 

correspondence received, from either State or Federal bodies, that has 



questioned the value of the GP. 

(c) The ability for Agsafe to negotiate with State Governments on 

conferring any power to oversight this industry stewardship initiative 

would be a complex and time consuming process, (see paragraph 4.1 

below). 

4 Response to Draft Determination: 

4.1 18-month window before sanctions become unauthorised; 

(a) The ACCC states: 

"The ACCC concludes that in the short tern a continuation of the 

status quo will provide some benefit as industry or the relevant 
government agencies can consider whether current arrangements are 

sufJicient to ensure agricultural and veterinary chemicals are safely 
managed. " (see paragraph 6.140, page 47 of the Draft Determination) 

(b) To withdraw the trade sanction in 18 months could result in substantial 

leakage of members from the GP if they do not fully appreciate the 

other bcs: practice bcnc5ts that arise fmm participating in the 

program. The effectiveness and public benefits currently provided by 

the GP would dissipate quickly if that occurred. 

(c) At State and National levels, there are many agencies involved in the 

regulation of agricultural and veterinary chemicals. The objective of 

achieving jurisdictional consistency would take far longer than 18 

months to develop (eg, a mandatory Code of Practice and supporting 

legislation). The ACCC will be well aware of the delays experienced 

in the establishment of the Franchising Code of Conduct. 

(d) In addition to 4.l(c), there will be an ongoing need to work with the 

Federal Government an industry particularly relating to storage and 

handling of chemicals of security concern (in the national interest). 

4.2 "A significant detrimental effect resulting from trading sanctions" (see page ii 
of the draft determination); 

(a) Agsafe contends that removing trading sanctions will result in an 

increase in non-compliant businesses, thus increasing risk within the 

industry and in terms of the national interest, leading to higher risks to 



human health, the environment and export markets. 

(b) The ACCC refers to the "with and without test" (see paragraph 5.21 

page 25 and 6.33 of the Draft Determination). We believe that the 
existence of the GP without trading sanctions as described above 

would have a public detriment far greater than the existence of the GP 
' with trading sanctions. 

(c) The benefit of the GP cannot be measured merely by the low incidence 

of sanctioning due to the excellent record of counselling non-compliant 
businesses and helping them comply, but the effectiveness of the 

deterrence that a sanction may be imposed. 

(d) The loss of the ability to impose trading sanctions will severely 
increase the risk of non-compliance with State and Federal regulation, 

thereby increasing the risk associated with the storage and handling of 
DG. 

4.3 ACCC asserts that "otherwise legally compliant" businesses are being required 
to prove their compliance via the Agsafe assessment process (see page ii; 
paragraph 6.89, page 39; and paragraph 6.103, page 41 of the Draft 
Determination); 

(a) Agsafe questions the validity of this information. Is it merely the 
reliance on an unsubstantiated statement of a business or interested 

party? 

(b) Data collated from from Agsafe's records demonstrates that, when first 

visiting a business location, there is a non-compliance rate of over 

70%. The chart at Annexure 1 demonstrates the types of non- 

compliance in 2006. 

(c) Since December 2005, 97 new premises joined the GP. Any business 

becoming a member is offered the ability to comply with State and 
Federal regulations, and can be reassured that. the collective 
responsibility of program participants is helping to achieve a safer 
industry. 

(d) Most regulation relating to the industry is non-prescriptive regarding 

how it should be complied with. As a result Agsafe, using its Code of 
Practice as a benchmark, assesses each business on a case-by-case 
basis to determine if they comply with Federal and relevant State 



regulations. Agsafe helps businesses fully understand those regulations 

and the practices necessary in order to comply with them (see above 

paragraph 3.2(d). 

(el Furthermore, many State regulatory requirements depend on the 

integrity of the business to provide the relevant and correct information 
to demonstrate their compliance. It is then often too late when State 

regulators inspect, usually after an incident has occurred. State 

regulators usually take on the role of prosecutor, rather than counsellor. 

As a result, Agsafe's role as the facilitator of compliance is clearly in 

the public interest. Sanctions are very rarely applied, which is 

testament to the process that Guardian follows. 

DG formulations are ever changing and have led to a decrease in the 

classification of DGs. Agsafe's scope also covers Hazardous 

Substances and Scheduled Poisons which are regulated by departments 

other than Workcover etc. Agsafe maintains that there are no 

certification processes for storage of such chemicals and argues that 

compliance should be proven, rather than taken as a given because the 

regulation exists. 

(g) To assume that "State regulations" are a "one size fits all" solution is a 

dangerous assumption. The fact is, that State regulations are 

administered by various state agencies which, to a large extent, act 

independently of each other. 

The fact that a business has obtained a DG licence does not guarantee 

its compliance with OH&S and other requirements that the DG licence 

does not cover. 

Some businesses might be exempt from obtaining a DG licence as they 

fall beneath the minimum storage capacity requiring a licence. Those 

businesses still have regulatory obligations to fulfil, despite not having 

to obtain a DG licence. 

(h) Agsafe's role in interpreting and customising advice to suit individual 

business needs is vital to reducing risk within the industry. 



4.4 The ACCC notes in the draft determination that it considers C12 to be a lack of 

alternative (paragraph 6.122 & 6.123, page 46 of the Draft Determination): 

(a) We note that in the Minor Variation issued in April 2006, the ACCC 

advised Agsafe to finalise the development of the C12 proposal and 

forward it to industry. The statement below indicates that the ACCC 

required no further input into the final process. 

"...2.35: TIze ACCC notes that Condition 12 as it is currently 

worded provides that businesses that do not wish to obtain Agsafe 
accreditation can demonstrate compliance with the Agsafe 
accreditation standards by using a mutually agreed assessor. 
Accordingly, the ACCC does not consider it necessary to amend 
Condition 12 " 

(b) In light of this, we believe that not only is there a suitable alternative, 

but there is an altemative available which was developed at the 

direction of the ACCC and has already received its full support. 

4.5 "... the ACCC concludes that in the short term, a continuation of the status quo 

will provide some benefit.. . " (see paragraph 6.140, page 47 of the Draft 

Deterrninati on) 

(c) We do not believe that this statement is accurate. If members are aware 

that the GP will lose its ability to sanction, the main incentive to 

comply with the Code of practice will be gone. 

(d) If, as ACCC notes at paragraph 6.144 of the Draft Determination, the 

Code of Practice can continue, this must include a regime of warning 

businesses. Without the provision of sanctions in the GP, the value of 

warning letters will be ineffective. 

5 Other regulatory requirements 

ACCC is reminded that there are a myriad of other criteria that require 

compliance under the law. Some examples of these include Hazard 

Identification & Risk Assessment, Material Safety Data Sheets, Separation of 

DGs, Containment of Spills, Fire Protection, Emergency Planning & Response, 

Placarding, Manifest (as part of overall record keeping), Security etc (refer to 

the attached chart at Annexure 1 for a more detailed list of criteria). 

(a> In NSW, much emphasis is placed on the risk assessment process for 



the management of DGs. WorkCover NSW states in documentation 
available on its website: 

"...Employers have obligations under the Occupational Health and 

Safety Regulation 2001 to identify any foreseeable hazards that may 

arise in the workplace cind to assess the risk of harm arising from the 

identtfiecl hotards. Employers then have an obligation to eliminate the 

hazards. I f  this is not "reasonably practicable" they must control the 

risks by implementing measures to lessen the risk of hann to the lowest 

possible level" 

(b) The Occupational Health and Safety Act also documents that under the 
penalty framework, lack of a risk assessment will attract a penalty of 
$200 or more. 

(c) Agsafe can cite two recent instances in NSW where premises have 
been identified as high-risk locations during the course of an Agsafe 

assessment. Both premises are located in busy retail shopping areas 
and attract a wider market due to other domestic goods sold within the 
store. An Agsafe Accreditation Facilitator identified the risk to 

employees, customers, other shoppers and the community as being 
high. To Agsafe's knowledge, WorkCover NSW has not visited the 

locations for any reason. Furthermore, both premises did not have 
documented risk assessments as required by WorkCover NSW. 

Agsafe asserts that without the assistance of the GP, the above mentioned 
businesses would not be compliant with the requirements under NSW 
legislation. Agsafe uses NSW to illustrate that compliance is a complex, multi- 
regulatory environment. 

5.1 The chart at Annexure 1 demonstrates that risk assessments represent a large 
proportion of all non-compliant results. According to Agsafe records, in 2006, 

approximately 224 locations from a total of 929 visited received an initial non- 
compliance notice for Hazard ID and Risk Assessment. 

5.2 From Agsafe membership records, the number of retailers of agricultural and 
veterinary chemicals has increased. It is also noted that that there is an increase 
in the number of "mixed businesses" retailing goods aimed at the domestic 
market as well as the agricultural chemical market, potentially posing a greater 
risk to the community. 



6 Summary of Submissions 

6.1 Agsafe believes that the number of supportive submissions received by ACCC 

indicate that there is a definite desire by both government and industry for a 

process that ensures suppliers of agricultural and veterinary chemicals meet 

regulatory requirements. 

6.2 Only four submissions provided negative feedback on the GP. Two of those 

submissions were from retailers who strongly disagree with the current industry 

accreditation requirement. However it should be noted that Ho rsfield Trading 
only state that the C12 provision be maintained and made only a cursory 

comment on Agsafe's communication regarding sanctions, rather than 

expressing an opinion for or against sanctions. We have already discussed the 

submission of Guyra Rural Services above at paragraph 3.4. 

6.3 The Department of Employment and Workplace Relations (DEWR) appears 

to confuse Agsafe's ability to oversee the storage and handling of DGs with the 

use of DGs. This is covered by entirely different legislation and outside of 

Agsafe's scope. The GP does not cover chemical use. 

WorkSafe Victoria Agsafe does not see its initial visit as being "direct 

intervention" as per the statement in the submission, rather the initial visit is to 

assess the location against the Agsafe Code of Practice and make the owner or 

manager aware of any non-compliance. Under the GP, business is provided with 

a consultative approach to compliance and is not left with a list of corrective 

actions and no advice on how to remedy non-compliant items. 

6.4 Agsafe notes that there were seven submissions that recorded no opinion on the 

request for Revocation and Substitution, either because they have no experience 

with the program or do not have any jurisdiction over the storage and handling 

of DGs. It is important to note that these submissions provided no negative 

feedback regarding the GP. 

6.5 As part of the review process, ACCC notified Agsafe of a confidential 

submission. On further request from Agsafe, ACCC advised that the State where 

the party resides could not be released, let alone the content of the submission. 

The interested party raises issues that the ACCC has relied upon and therefore, 

Agsafe suggests that in order to respond appropriately, the submission must be 
made accessible. 

6.6 Of all the submissions received, 24 were in support of the GP, many also 

mentioning support of the sanctions power in relation to the current COAG 
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initiative on Chemicals of Security Concern. 

6.7 In light of the various submissions, we believe that the ACCC's Draft 

Determination is disproportionate in its weighting of the submissions received, 

focussing too heavily on the negative submissions and giving insufficient weight 

to the submissions in favour with their assessment of the public benefit of GP. 

7 Conclusions: 

7.1 The Draft Determination states that whilst the membership of Agsafe may 

reduce, in response to withdrawal of the sanctions power, the GP offers enough 

benefit that will assist with the retention of members, particularly those that are 

not required to have Agsafe Accreditation. 

7.2 The deterrence of a sanction sends a message to industry that says that this 

industry carries a high risk and that particular care should be taken to comply 

with regulation. In Agsafe's experience, many businesses are unable to comply 

without assistance. 

Agsafe considers that once removed, the inability to sanction premises will send 

an implicit message to industry that compliance standards are discretionary. 

Regulators are often too little, too late in enforcing compliance and are rarely 

facilitators; they are prosecutors not counsellors. 

As a result, we believe that to remove the sanction function of the GP would 

result in a higher risk of non-compliance. This is clearly not in the public 

interest. 

7.3 Agsafe has made significant investments in an improved IT environment, as 
well as implementing a continuous improvement process that ensures currency 

within its training materials. 

7.4 Agsafe is a registered Training Organisation, providing Nationally Recognised 

Training, offering businesses and individual employees an opportunity to 

achieve a nationally consistent standard within personnel accreditation. 

7.5 Agsafe takes obligations under the authorisation very seriously and to date 
Agsafe Industry Monitor reports have not indicated any major issues in respect 
of adherence to the authorisation. 

7.6 Due to the fact that there has been no material change to the request for 

Revocation and Substitution, Agsafe does not believe that there has been a 

change to the magnitude of public detriment. The sanctions process has not been 



used in an anti-competitive fashion. The appeals mechanism, as outlined in the 

original submission, demonstrates a fair and equitable process to protect the 

rights of any Agsafe member. Agsafe has proven beyond doubt that there has 

been no anti-competitive effect from retaining the ability to sanction, rather that 

there has been an ever-increasing level of compliance, which is clearly in the 

public interest. 

In summary, Agsafe believes that the ACCC should approve the application for 

Revocation and Substitution and, therefore, approve the GP in full for the 

benefit of the Australian public. 

Signed: 

Mark Allison 

Chairman, Agsafe Ltd 




