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Attention: Ms Tina Pigliordo 

Dear Madam 

Third line forcing notification N92787 lodged by AHL Investments Pty Ltd ("Aussie") 

I note that Aussie has recently provided a response to the submissions of interested parties regarding its 

third line forcing notification (N92787) dated 30 March 2007 (under cover letter from Minter Ellison). 

As a consequence, there are now some misrepresentations of fact which the FBAA would like to be given 

the opportunity of addressing. It would be greatly apprecia'ted if the ACCC would allow the FBAA to 

now comment on these issues, following which the FBAA is hopeful the ACCC will have sufficient 

information from both sides of the argument to make a fully informed and reasoned decision. 

The FBAA believes little can be gained from entering a public debate with Aussis (or the MFAA). 

However, the FBAA is concerned about the amount of comments generated in the media and amongst 

brokers and the finance industry, some of which is blatantly incorrect, as a direct result of Aussie's 

notification. 

The FBAA respects the MFAA as a comparative industry association, representing only mortgage 

brokers until earlier this year when they included finance brokers (at the same time it changed its name to 

the MFAA), as it equally respects the Banking & Financial Services Ombudsman Ltd (uBFSOL"), 

representing the finance sector. 



The FBAA now looks forward to a speedy resolution of the process after consideration of the following 

clarification of the facts. 

FBkA & its members' submissions 

Aussie alleges that none of the submissions received by the ACCC establish that any likely detriment to 

the public will outweigh the likely benefit to the public from Aussie's conduct (at paragraph 1.3). The 

FBAA strenuously disputes this representation. The FBAA's initial submission clearly addresses the 

benefits to consumers as a result of having at least two industry associations representing finance brokers, 

as opposed to only one. In addition, the FBAA felt it necessary to identify its membership features 

(consistent with Australian Standards and after due consultation with the ASIC) given that Aussie's 

notification outlined why it believed the MFAA was superior. 

The FBAA's original submission necessarily involved a discussion about the effect of the notification on 

brokers because it believes this will have a detrimental effect on the public. 

It is the FRAA's position that having more than one industry association (as opposed to allowing 

exclusive dealing) creates competition and choice, which in turn ensures consistent industry standards on 

discipline, dispute resolution, continuing education etc. Allowing exclusive membership could result in a 

relaxation of professional standards, member benefits etc, which will have a direct "flow on" effect on 

consumers/the public. 

Aussie appears to denigrate the fact that many finance brokers (who happen to be members of the FBAA) 

independently elected to exercise their right to make a submission against the notification. These brokers 

are not lawyers and, therefore may not have understood the exact legal issue to address concerning the 

"public detriment" argument. However, their views on competition and choice should still be recognised 

on the basis that it is a well known principle that competition maintains and improves standards and 

customer service and, therefore benefits the public. 

Aussie alleges the FBAA's submission is factually incorrect regarding its membership requirements 

being as stringent as the MFAA. Again, this is a false statement. The FBAA submission clearly 

identifies its membership requirements, standards and features (and for this reason, it is not necessary to 

repeat them in this submission). The FBAA may not have external dispute resolution, however the 

reasons for this have now been hlly identified and addressed by the FBAA's letter to the ACCC in 



response to the submission made by the ASIC Regional Commissioner in Queensland (on this issue 

specifically). 

Therefore, I will not now repeat the contents of the FBAA's second submission a the ACCC suffice to 

say that an externul dispute resolution process is not necessary in the finance broking industry (see 

Australian Standard 4608 & 4269, requiring an internal process to deal with disputes/complaints). There 

is no legal requirement that a finance broker join an external dispute resolution system if they do not 

promote "financial products" (where financial advice must be given - therein lies the distinction). It 

should also be noted that where external procedures are not required by law, secondary avenues are 

available to those in dispute in the form of the Office of Consumer Affairs & the Office of Fair Trading 

(in various States and Temtories), and mediation services. 

'The FBAA's original submission also clearly details that it is arguably ahead of the MFkA in relation to 

many membership features (such as certification to become a Certified Professional Finance Broker 

which is less restrictive than a Certified Mortgage Consultant, relevant only to mortgage brokers). At the 

very least, the services offered by the FBAA and the MFAA equalise when all of their respective features 

of membership are taken into consideration and weighed against each other. 

In any event, it cannot be said that the FBAA does not meet "acceptable benchmarks". The FBAA has 

consulted with the ASIC and other relevant bodies ensuring that all requisite standards have been met. 

The FBAA also aims to continuously improve its services to members (as clearly any industry 

representative body should), in order to supply up to date professional service standards to its members. 

Clearly, the public benefits from what is effectively a reaction to a competitive marketplace. Consumers 

are more likely to feel properly catered for in the whole process if they are aware that competition exists 

in the marketplace, that is, among the representative associations who provide education and maintain 

professional standards of the brokers with whom they are dealing. 

The FBAA clearly provides finance brokers with an equally comparative service and industry 

representation. In any event, this will be an issue for the ACCC to determine not Aussie, in its 

consideration of the relevant arguments. 

Aussie contends that its brokers only make up less than 4% of the total mortgage brokers operating in 

Australia (at paragraph 2.3) and that limitation of "choice" for their brokers will not be to the public's 

detriment. The FBAA urges the ACCC to acknowledge and foresee that a worrying trend may emerge, 

when excluding an industry association purely on the basis that one organisation (such as Aussie) 



subjecfively alleges that the association it has selected, with no consultation with its brokers, is "better" 

than the other industry association. 

Of course, the ramifications of such a precedent could spell the end for any other industry association. 

This fact alone is directly relevant because it will have a direct impact on the public, through consumers, 

who are the clients of finance/mortgage brokers. Again, competition and choice will only help to 

improve professional standards and, ultimately the service being provided to the public. 

Accordingly, the FBAA cannot accept the argument put forward by Aussie, the MFAA and the NSW 

Ofice of Fair Trading that there is no possible risk to the consumer flowing from the notification. In 

their submissions, they have clearly not considered that competition improves service and professional 

standards with obvious benefits to the public. Therefore, exclusion of competition will be to the public's 

detriment. 

Membership Expulsion (as raised by Aussie) 

The FBAA has no choice but to defend its position regarding Mr Riotto's membership given the specific 

allegation by Aussie that the FBAA has a "less structured and less rigorous disciplinary process" (at 

paragraph 3.1 5). In doing so, the FBAA is conscious of breaching the privacy of Mr Riotto and makes 

the following comments with his consent: 

Mr Riotto and his solicitor approached the FBAA approximately 2.5 years ago in relation to the 
consideration of Mr Riotto becoming a member of the FBAA. He advised u p h n t  the issue that 
he (as sole director of his company, Sydney Lending Centre) had been expelled from the MIAA 
(now known as the MFAA). He was most adamant that he was wrongly done by regarding his 
expulsion from the MIAA and that this had damaged his reputation amongst his peers. 

Therefore, the FBAA reasonably considered the issues and details surrounding the expulsion, in 
depth. The FBAA was advised, and it was then independently confirmed with the funders Mr 
Riotto was dealing with at that time (and still does today), that one of his staff members had 
accepted and processed a loan fiom a third party broker which was subsequently found by the 
funder to contain fraudulent documentation. 

The matter was investigated by the Fraud Police in Sydney and no charges were laid against Mr 
Riorto or his business. The broker concerned was terminated from Mr Riotto's network (and 
today, Mr Riotto will not deal with third party brokers, only direct with the borrowers). 

Mr Riotto's files were then fully investigated by one of his funders (namely Liberty Financial) 
and it found no evidence of any further issues in this regard. Liberty Financial had no problems 
or issues with Mr Riotto or his business, and accepted that Mr Riotto simply became involved 
with a 'dodgy broker giving a dodgy deal' and that, once it was known, Mr Riotto undertook all 



measures to rectify the same. The employee involved was also terminated as it was believed this 
employee knew the file had issues and yet reported it to no-one, let alone Mr Riotto. 

Mr Riotto was subsequently expelled by the MIAA over this event, notwithstanding he had been 
falsely accused and never charged, but he was still held accountable by the MIAA. For 
commercial reasons, Mr Riotto did not take legal proceedings to clear his name and reputation, 
but nonetheless was entitled to issue the same. 

Therefore, the FBAA's decision to accept Mr Riotto's membership was better infonned, fair and 
reasonable because of the rigorous process to establish that: 

(a) Mr Riotto was never charged with a criminal offence and was, therefore innocent of all 
fraudulent allegations; 
(b) The Fraud Police were convinced Mr Riotto was not guilty of a criminal offence and that this 
was an isolated case, having no connection to Mr Riotto or the way he operates his business; 
(c) Funders continue to enjoy a relationship with Mr Riotto and his business today and, without 
issue, continue to support him and accept loans from him. They had also inspected his files and 
found no other instances of concern; 
(d) Mr Riotto immediately undertook all necessary steps to deal with the matter, once known. 
(What occurred can and does happen to anyone in the finance broking industry and is a real issue 
when dealing via thud parties). 

The above circumstances can be verified by the FBAA's current Vice President, Mr Peter White JP AFB 

CFPB~~OV,  who spoke with Mr Riotto and his solicitor at the initial meeting approximately 2.5 years ago. 

Mr White is a respected member of the finance broking industry. He has been in the finance industry for 

28 years, holding numerous senior management and executive roles. In addition, he has twice acted as an 

Industry Expert Witness in the Supreme Court of NSW and currently he is assisting/supporting the Police 

in Redfern, Sydney, on a fiaud matter. 

Mr Riotto was innocent of any wrongdoing and the MIAA's expulsion of his membership was wrongly 

premised and thus poorly investigated. By way of contrast, the FBAA's investigation of the true 

circumstances revealed that Mr Riotto met the parameters of membership for the FBAA and, therefore 

decided it would not be appropriate for the FBAA to restrict his ability to trade, purely based on the 

MIAA's falsely premised decision. 

Size of Membership 

Aussie refers (at paragraph 2.6) to two submissions referring to the membership of the FBAA being 

9,000. The FBAA has never represented this, however, it is easy to understand members' reference to 

this belief given that the F B M  does not require compulsory full membership by employees, contractors, 

aggregators etc. For example, when a company becomes a full member, all its employees are covered 

under that membership so as not to force compulsory fill and separate membership upon these 



employees. The number of employees could be large and yet only one membership is formally recorded, 

unless employees join separately by choice. Notwithstanding, the FBAA continues to represent their 

interests because they are members under their employer's membership, and this is where the cof i s ion  

may lie regarding the size of the FBAA's oflcial membership. In other words, the FBAA is a much 

larger representative body to the whole finance broking industry than the official membership statistics 

reveal. 

Aussie also submits (at paragraph 2.8) that it is more beneficial to consumers that brokers and lenders 

belong to the same industry body. Although, in principal, this concept may be desirable, in practice, 

lenders and brokers have different interests to represent in a number of different areas. However, the 

same result for consumers can be achieved by establishing industry standards which all finance industry 

associations must satisfy, to the public/consumer benefit. This way, the education and other member 

benefits can be directly tailored to the industry for which the association represents, rather than one 

exclusive association attempting to cater for all mortgage brokers, finance brokers and lenders, which 

will only diminish professional standards. 

Summary 

The FBAA provides truly competitive alternatives for its members fiom which the public benefits, as 

outlined. Competition should not be disregarded at the expense of consumer confidence and public 

benefit. 

The FBAA should not be excluded fiom dealing with Aussie brokers purely because of the subjective and 

misinformed belief that it does not equate to the MFAA membership features and standards. The facts, as 

outlined by the FBAA, speak for themselves. Accordingly, to allow this notification will cause public 

detriment. 

Should you have any queries, please do not hesitate to contact me. 

Yours sincerely, 

,&zv 
Jl~aurie Unwin 
/ General Manager 

Finance Brokers Association of Australia Limited 




