
Our Ref N92536 
Contact Officer: Sarah Chubb 
Contact Phone: (02) 6243 1088 

16 April 2007 

[Address] 

Dear [Salutation] 

Third line forcing notification N92536 lodged by Bakers Delight Holdings Ltd 

On 26 June 2006, the Australian Competition and Consumer Commission (the ACCC) 
received a third line forcing notification (N92536) from Bakers Delight Holdings Ltd 
(Bakers Delight). The notification concerns a requirement that Bakers Delight 
franchisees purchase specific products from suppliers nominated by Bakers Delight. 

I am writing to you as a party who may be interested in providing a submission to the 
ACCC in relation to the notification. You were randomly selected from a list of current 
Bakers Delight franchisees to receive this letter. 

The Trade Practices Act 19 74 

As you may be aware, the ACCC is responsible for administering the Trade Practices 
Act 1974 (the Act). The competition provisions of the Act prohibit certain forms of 
anti-competitive conduct or arrangements, including conduct known as third line 
forcing. Third line forcing involves the supply of goods or services on condition that the 
purchaser acquires goods or services from a particular third party, or a refusal to supply 
because the purchaser will not agree to such a condition. 

The notification process 

While the Act prohibits certain forms of anti-competitive conduct, it also recognises 
that conduct which may breach the competition provisions of the Act may, in certain 
circumstances, deliver a benefit to the public. Consequently, the Act allows parties to 
obtain protection from legal action in relation to conduct that may otherwise breach the 
Act, if the conduct delivers a sufficient public benefit. 

One way in which a party may obtain protection from legal action for third line forcing 
conduct is by lodging a notification with the ACCC. 



The protection afforded by a third line forcing notification arises 14 days after the 
notification is lodged with the ACCC. However, the ACCC may revoke a third line 
forcing notification if it is satisfied that the likely benefit to the public from the conduct 
will not outweigh the likely detriment to the public from the conduct. 

Notification N92536 lodged by Bakers Delight 

As indicated above, Bakers Delight lodged third line forcing notification N92536 with 
the ACCC on 26 June 2006. A copy of the notification is attached, together with a 
submission from Bakers Delight in support of the notification. 

The notified conduct is described as follows: 

Bakers Delight Holdings intends to compel its Franchisees to purchase speczfic 
products @our and other non-jlour ingredients.for products manufactured on 
premises) from supplier(s) nominated by Bakers Delight Holdings (Nominated 
Suppliers), in accordance with provisions to be incorporated into franchise 
agreements with Franchisees. 

Bakers Delight submitted that the notified conduct is likely to entrench the public 
benefits associated with its pre-existing supply arrangements, which involved the (non- 
mandatory) acquisition of certain key products by Bakers Delight franchisees from 
approved suppliers (Approved Suppliers). Specifically, Bakers Delight indicated that 
the following public benefits are likely to arise if all Bakers Delight franchisees 
purchase their supplies from nominated third party suppliers: 

Franchisees have access to cheaper input products, which results in lower prices 
for end customers; 

Increased bargaining power of Bakers Delight when negotiating with suppliers, 
as Bakers Delight has the ability to require all franchisees to purchase from a 
Nominated Supplier; and 

A better and more consistent standard of final product is ensured, because the 
notified conduct allows Bakers Delight to control the quality and specification 
of inputs. Maintaining consistency of ingredients used by franchisees ensures 
that customers are not misled about the quality and content of products 
produced by individual Bakers Delight bakeries. 

Bakers Delight submitted that the notified conduct is likely to affect competition by: 

Preventing franchisees from being able to choose between suppliers; and 

Preventing suppliers who are not Approved or Nominated Suppliers from being 
able to supply franchisees with input products. 

However, Bakers Delight submitted that the anti-competitive detriments arising from 
the notified conduct are likely to be small, and indicated that, at the time the notification 
was lodged, the vast majority of Bakers Delight franchisees were already buying their 
inputs exclusively from Approved Suppliers. 



On 4 July 2006, the ACCC sent a letter to Bakers Delight advising that the ACCC did 
not intend to take any further action in relation to notification N92536 at that time. The 
letter also advised that the ACCC may act to remove the immunity afforded by 
notification N92536 at a later stage if it is satisfied that the likely benefit to the public 
from the conduct will not outweigh the likely detriment to the public from the conduct. 

Concerns raised in relation to notification N92536 

Recently, concerns have been raised with the ACCC regarding the public benefits and 
detriments arising from the conduct notified by Bakers Delight. Specifically, concerns 
have been raised that: 

1. Compelling franchisees to purchase supplies from NominatedIApproved 
Suppliers has a detrimental effect upon franchisees and does not provide 
counter-balancing public benefits. 

2. Prices of nominated products tend to increase once a supplier is established in 
the Bakers Delight supply system. 

3. The specified products can be obtained from non-Nominated/non-Approved 
Suppliers at a cheaper price. 

4. Some NominatedIApproved Suppliers have been unreliable, which means that 
franchisees either go without supplies or have no option but to source supplies 
from alternative suppliers. 

5. Franchisees in regional areas can be disadvantaged by not having a choice of 
suppliers. 

Request for submissions 

To assist the ACCC in its consideration of these issues, it would be helpful to obtain a 
submission from you regarding your views on whether the public benefits flowing from 
notification N92536 are likely to outweigh the anti-competitive detriments. The ACCC 
would be particularly interested in your views regarding the concerns listed above. 

The ACCC asks for submissions to be made in writing, so that they can be placed on 
the ACCC's public register. This ensures that parties interested in the matter have 
access to the issues raised in relation to the notified conduct. A copy of this letter will 
also be placed on the public register. 

Submissions can be sent to: 

Sarah Chubb 
Adjudication Branch 
Australian Competition and Consumer Commission 
PO Box 1 199 
DICKSON ACT 2602 

Alternatively, submissions can be faxed to (02) 6243 121 1 or emailed to 
snrah.chubb(u>accc.~ov.au. 



Please note that parties who lodge a submission with the ACCC may request that 
confidential information included in their submission be excluded from the public 
register. Guidelines for requesting exclusion from the public register are attached. 

If you intend to provide the ACCC with a submission, it would be appreciated if you 
could do so by 30 April 2007. 

Please advise if you do not wish to provide a submission at this stage but would like to 
be kept informed of the progress of this matter. If possible, please provide your email 
address for future correspondence. Also, please forward this letter to any other party 
you believe may be interested in this matter. 

Please note that if the ACCC does not hear from you, you will be removed from the 
ACCC's list of interested parties for this matter. 

If you have any questions or wish to discuss any aspect of this matter, please contact 
Sarah Chubb on (02) 6243 1088 or Darrell Channing on (02) 6243 4925. 

Yours sincerely 

3 General Manager 
Adjudication Branch 



Interested parties 

This letter was sent to 63 interested parties. 




