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On behalf of the Australian Securities and Investments Commission (ASIC), I welcome
the opportunity to comment on this notification as ASIC's Executive Director Consumer
Protection.

ASIC does not propose to express a general position on the notification. However, we
do wish to draw your attention to a significant difference between the membership
requirements of the Mortgage and Finance Association of Australia (MFAA) and those
of the Finance Brokers Association of Australia (FBAA). As you will be aware, the
MFAA and the FBAA are the two major industry associations representing mortgage
and finance brokers.

In our view, the different approaches taken by these organisations to requiring
membership of an external dispute resolution (EDR) scheme by association members
may be relevant to your assessment of public benefit pursuant to the notification.

External dispute resolution and ASIC's jurisdiction

In its role as the market integrity and consumer protection regulator for financial
services, ASIC is responsible for approving and oversighting EDR schemes covering
financial services. ASIC has published two Policy Statements pursuant to this
responsibility. ) We have also formally approved a number of schemes that satisfy the
criteria set out in our Policies, including schemes to which finance and mortgage
brokers belong such as the Credit Ombudsman Scheme and the Banking and Financial
Services Ombudsman.2

1 PS 139 Approval of External Dispute Resolution Schemes, PS 165 Licensing: Internal and External
Dispute Resolution. These may be accessed at:
http://www.asic.gov.au/asidasic.nsf/byheadline/List+of+current+ASIC-4-policy+statements?openDocument 	 ,
2 A list of approved schemes may be accessed at:
http://www.fido.asic.gov.aulfido/fido.nsf/lkuppdf/FIDO+PDFW?opendocument&key=EDR quick guide
.pdf



ASIC strongly supports the role of EDR in financial services. In our experience, EDR
is valuable both as a redress mechanism for individual consumers and as a mechanism
for driving improved industry standards more generally.

Under the Corporations Act 2001, holders of an Australian Financial Services (AFS)
licence that provide services to retail clients must belong to an ASIC-approved EDR
scheme as a condition of their licence. 3 While mortgage and finance brokers will
generally not be required to be AFS licensees (unless they provide services regulated
under the Corporations Act)4 , ASIC nonetheless encourages participation in EDR by the
mortgage and finance broker industry. We also support the extension of mandatory
participation in EDR to finance brokers and other intermediaries in the retail credit
market.

Industry associations' requirements in relation to EDR

We note that the MFAA requires its broker members to belong to the Credit
Ombudsman Scheme or other approved EDR scheme. 5 By contrast, the FBAA does not
impose a similar requirement on its members. 6 In our view, in this respect, the approach
of the MFAA is preferable, and there is a significant public benefit associated with the
MFAA approach.

We note that under the FBAA Code of Practice an "FBAA dispute resolution process"
(FBAA DRP) is established. ? This allows unresolved disputes between members and
client to be conciliated by the State FBAA President and, if this fails, by a Mediation
Officer appointed by the FBAA. 8 The Code of Practice also sets out a further stage
involving referral of the case to a Referee for determination.9

In our view, the FBAA DRP should not be regarded as equivalent to the arrangements
required by ASIC for approved EDR schemes. Without seeking to canvass all the
reasons why this is the case, we would note in particular that there is no independent
body oversighting the FBAA DRP. This may be contrasted with the requirements in
relation to independence for ASIC approved schemes, as set out in Policy Statement PS
139.10

Many FBAA members belong to an ASIC-approved scheme, notwithstanding the lack
of compulsion under the FBAA rules. (Quite properly, most mainstream lenders insist
on EDR scheme membership for brokers distributing their products.) Where access to
an approved EDR scheme is available, our view is that complainants who are not
satisfied with their broker's initial response to their complaint should be referred to the
ASIC approved scheme without further ado. In our experience, there is a considerable
risk of consumers simply being worn down by a protracted intermediary process—such
as FBAA DRP—and abandoning their claim even when they do not think it has been
satisfactorily resolved.

3 Section 912A(1)(g), Section 912A(2), Corporations Act 2001
4 Credit facilities, as defined, are not regulated under the Corporations Act regime. In consequence,
providing advice about, or dealing in, credit facilities is also excluded from regulation under the Act.
However, ASIC has general consumer protection responsibility for credit at the Federal level under its
ASIC Act jurisdiction.
5 See Guidelines for membership on MFAA web site (accessed 29/03/07) at www.mfaa.com.au
6 See FBAA Code of Conduct (accessed 29/03/07) at www.financebrokers.com.au. This position was
also confirmed in conversation with FBAA National Office on 29/03/07.
7 Ibid, FBAA Code, Section 8 Procedure for escalating complaints to the FBAA dispute resolution
process
8 ibid
9 ibid
I ° See PS 139.24 — 139.31, PS 139.95, PS 139.122
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Further to this last point, the ACCC may wish to obtain more information from the
FBAA and/or the Credit Ombudsman Scheme (COS) about the number of complaints
forwarded to COS concerning FBAA members of the COS scheme.

Concluding comment

We trust these comments will be of assistance to the ACCC in assessing this
notification.

Further inquiries regarding these comments may be directed, in the first instance, to Mr.
Greg Kirk, Director Campaigns and Compliance, Consumer Protection, on
02 9911 2073.

Yours sincerely
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