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1. SUMMARY 

1.1 Revocation of Authorisations A30082, A30083, A30084, A30085, A30086, A30087 

PPCA seeks revocation of Authorisations A30082, A30083, A30084, A30085, 
A30086, A30087 and the substitution of a replacement Authorisation. 

Revocation and substitution is sought under section 91C of the Trade Practices 

Act 1974 (Cth) (TPA). The application is made by PPCA on its own behalf and 

on behalf of parties who have entered into or who enter into an Input Licence with 

PPCA enter into an Input Licence with PPCA (PPCA Licensors). 

PPCA acknowledges the ACCC7s view that there has been a material change of 
circumstances since the Authorisations were granted. PPCA does not believe that 

the PPCA licensing arrangements have breached the TPA before or after any 

change of circumstances and notes that no such allegation has been made by the 

ACCC. 

1.2 Substitution of replacement Authorisation 

PPCA seeks replacement of the existing Authorisations by a new Authorisation. 
One authorisation is sufficient. 

The Authorisation should cover the Authorised Conduct as defined in Attachment 

15. Authorised Conduct comprises the Collective Licensing Arrangements, as 

also defined in Attachment 15. 

The Authorisation need not be subject to conditions similar to those in the 1985 

Authorisations - such conditions are redundant for reasons explained in the 

Application (see section 7.6). 

Authorisation is sought for a period of 10 years. 

PPCA does not believe that an interim authorisation is necessary or appropriate. 

PPCA does not believe that the proposed licensing arrangements would breach 

the TPA. The replacement Authorisation is sought out of abundant caution. 

1.3 Main arguments in support of application for replacement Authorisation 

The Collective Licensing Arrangements, as discussed in section 4.3 and as 

defined in Attachment 15, would not be likely to lessen competition in net terms 
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when account is taken, as it should be, of the highly pro-competitive effect of 

having PPCA as a major competitor in the markets for the acquisition and supply 

of licences for public performance and transmission rights in Australia. This is 

readily apparent from the devastating effect on competition in those markets that 

would occur in the counterfactual world of exclusively direct licensing where 

PPCA would no longer be a major active competitor. See section 4 of this 

submission. Accordingly, in terms of competition effects, there is no net public 

detriment under the statutory tests for authorisation. Nor, for the purpose of 

authorisation of any exclusionary provisions, is there any other kind of public 

detriment. The Collective Licensing Arrangements might well be authorised on 

the basis of pro-competitive effect alone. However, there are various additional 

important public benefits, as outlined below. 

Very considerable public benefits will result from the Collective Licensing 

Arrangements. The public benefits, as discussed in section 5 of this submission, 

are : 

1. the highly pro-competitive effect of PPCA participating in the markets for 

the acquisition and supply of licences for public performance and 

transmission rights in Australia; 

2. cost savings in administration and monitoring and in negotiation costs; 

3. copyright compliance and enforcement efficiencies; 

4. upholding copyright and competitive trading in Public Performance 

Rights and Transmission Rights; 

5. certainty for users; 

6 .  meeting consumer demand for a joint product; 

7. the funds made available by PPCA, including through the PPCA 

Performers' Trust Foundation, for purposes that are clearly of public 

benefit; and 

8. avoidance of the costs of transition to the counterfactual world of 

exclusively direct licensing. 

Even if, contrary to PPCA's submission, the ACCC were to find that the 

Collective Licensing Arrangements were likely to cause some net public 
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detriment, the public benefits that will flow from the Arrangements 

overwhelmingly outweigh any such detriment. See section 6. 
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2. INTRODUCTION 

2.1 Outline 

This section of PPCA's submission sets out background information relevant to 
the Authorisation sought. 

Background information is given on the following: 

1 .  The 1985 Authorisations and why the replacement Authorisation is now 

sought (section 2.2); 

2. PPCA (section 2.3); 

3. Copyright and the collective administration of copyright (section 2.4); 

4. PPCA input arrangements (section 2.5); 

5. PPCA output arrangements (section 2.6); 

6. PPCA license out arrangements (section 2.7) 

7. PPCA distribution arrangements (section 2.8); 

8. Copyright Act and Copyright Tribunal (section 2.9); 

9. Code of Conduct for Australian Collecting Societies (section 2.10); 

10. Dispute resolution by Board of Review (section 2.1 1); 

11. PPCA's recent tariff increase proposals (section 2.12); and 

12. Collective licensing schemes - their ubiquity and policy rationale (section 

2.13). 

2.2 The 1985 Authorisations and why the replacement Authorisation is now sought 

2.2.1 The TPA prohibits agreements between competitors that relate to price fixing or 

exclusionary provisions or that have the purpose, effect or likely effect of substantially 

lessening competition in a market (see section 45). The Act also makes provision for the 

authorisation of agreements that might otherwise breach a prohibition under section 45. 
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2.2.2 PPCA and certain record companies and non-shareholder licensors were granted 

authorisation by the Trade Practices Commission (TPC) for collective licensing 

arrangements for the public performance and broadcasting of sound recordings on 28 

August 1985 (A30082-A30087). These authorisations remain in force. The authorisations 

have not been varied under s 91A ofthe TPA. 

2.2.3 The 1985 Authorisations authorised the following arrangements: 

1. Broadcasting 

Each of the [specified licensors] propose to grant to Phonographic Performance 

Company of Australia Limited (PPCA) licences in standard form with respect to 

the broadcasting of sound recordings in which each company is the owner or 

licensee of copyright, or representative of the owner or licensee. 

The essential features ofthe proposed new form of licence are these: 

(a) Each party will grant to PPCA a licence to broadcast in Australia all 

sound recordings with respect to which the party is the owner of 

copyright1 or the licensee of such owner, or is otherwise empowered to 

grant such a licence. 

(b) The licence to PPCA will - 

(i) permit, and 

(ii) require 

PPCA to grant sub-licences to all broadcasters who apply for such 

a sub-licence and who agree to abide by its terms. 

(c) the licence to PPCA will require that, in granting sub-licences to a 

broadcaster, PPCA will charge a licence fee established in one of the 

following ways:- 

(i) the fee determined by the Copyright Tribunal in an application 

under s 152 of the Copyright Act 1968, with respect to the 

particular broadcaster; 

(ii) if (i) is not applicable, the fee set by PPCA in accordance with a 

formula or other basis determined by the Copyright Tribunal from 
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time to time in any application under s 152 of the Copyright Act 

1968; 

(iii) if (i) and (ii) are not applicable, the fee set by PPCA in 

accordance with principles set forth in any relevant decision of the 

Copyright Tribunal in proceedings under s 152 of the Copyright 

Act 1968; or 

(iv) in any case, by agreement between PPCA and the broadcaster. 

(d) When offering such a licence, PPCA shall inform the licensee or 

prospective licensee in writing of its rights: 

(i) to avail itself of a statutory licence to broadcast sound recordings 

under s 109 of the Act; and 

(ii) of the right of review referred to in Clauses 22 and 23 of this 

Agreement and in PPCA's form of licence for such broadcasting; 

and 

(iii) to make application to the Copyright Tribunal under s. 152 of the 

Act for the Copyright Tribunal to make an order determining, or 

making provision for determining, the amount payable by a 

broadcaster during a specified period and PPCA shall, when so 

informing the licensee or prospective licensee of those rights, set 

out in full the terms of s.109 and s.152 of the Act as amended 

from time to time. 

2. Public Performance 

Each of the [specified licensors] propose to grant to Phonographic Performance 

Company of Australia Limited (PPCA) licences in standard form with respect to 

the public performance of sound recordings in which each company is the owner 

or licensee of copyright or the representative of the owner or 1 icensee. 

The essential features of the proposed new form of licence are these: 

(a) Each party will grant to PPCA a licence to cause to be heard in public in 

Australia all sound recordings with respect to which the party is the owner 

of copyright, or the licensee of such owner, or is otherwise empowered to 

grant such a licence. 
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(b) The licence to PPCA will - 

(i) permit, and 

(ii) require PPCA to grant sub-licences to all persons who wish to 

cause sound recordings to be heard in public and who apply for 

such a sub-licence and agree to abide by its terms. 

(c) The licence to PPCA will require that, in granting sub-licences to a 

person, PPCA will charge a licence fee established in one of the following 

ways: 

(i) by agreement between PPCA and the person; 

(ii) in accordance with a licence scheme confirmed or varied by the 

Copyright Tribunal from time to time under s 154 of the 

Copyright Act 1968; or 

(iii) in accordance with an order of the Copyright Tribunal under 

sections 15 1, 155, 156 or 157 of the Copyright Act. 

(d) When offering such a licence, PPCA shall inform the licensee or 

prospective licensee in writing of its rights: 

(i) to avail itself of a statutory licence to cause sound recordings to be 

heard in public under s 108 of the Act; and 

(ii) of the right of review referred to in Clauses 22 and 23 of this 

Agreement and in PPCA's form of licence for such public 

performance; and 

(iii) to make application to the Copyright Tribunal under s 15 1 of the 

Act for the Copyright Tribunal to make an order determining, or 

making provision for determining, the amount payable by a 

broadcaster during a specified period and PPCA shall, when so 

informing the licensee or prospective licensee of those rights, set 

out in full the terms of s 108 and s 15 1 of the Act as amended 

from time to time. 
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3. PPCA has a non exclusive right 

(a) The right granted to PPCA by the record companies is not an exclusive 

right such that the record companies forego expressly or by implication or 
understanding, the right themselves to individually enter into licensing 

arrangements with broadcasters, public "performers" or others. 

(b) The individual record companies retain the right to negotiate with and 
enter into agreements with individual broadcasters, public "performers" or 

otherwise as to licence and licensing fees so that the PPCA in effect is 

available to each record company as a collecting society but in suitable 

circumstances the record companies would be prepared to deal with radio 

broadcasters and others outside of that PPCA arrangement. 

2.2.4 In 1990 PPCA and certain record companies applied for authorisation by the TPC for 

proposed collective licensing arrangements for the public performance and broadcasting 

of music videos. The TPC denied authorisation in its determination dated 6 December 

1990 (A3012 1 -A30127). PPCA then sought legal advice and, having formed the view 

that the proposed collective licensing arrangements would not contravene the TPA, 

implemented those arrangements. 

2.2.5 PPCA has followed the terms and conditions of the 1985 authorisations not only in 

relation to sound recordings but also in relation to music videos. 

2.2.6 In August 2006 the ACCC raised the question with PPCA whether or not there had been a 

material change of circumstances since 1985. There have been changes in the number 

and type of licences under the PPCA licensing arrangements but these do not affect the 

public benefits of those arrangements. PPCA recognises that the 1985 Authorisations are 

longstanding and that the current practice of the ACCC is not to grant authorisations for 

an indefinite period. 

PPCA does not believe that its existing licensing arrangements breach the TPA. Nor does 
it believe that any similar arrangements in the future would do so. It may possibly be 

speculated in some quarters that the Collective Licensing Arrangements include an 

arrangement between competing licensors to control licence fees, non-price terms and 
conditions and the financial returns distributed to licensors. PPCA firmly believes that 

any such speculation would be based on a loose or flawed analysis of the relevant 
statutory provisions or a mistaken view of the relevant facts. PPCA collective licences 

introduce a new joint product into the market. The collective licences are non-exclusive 

and pro-competitive. This application for revocation of the 1985 Authorisations and for a 
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replacement Authorisation of the Collective Licensing Arrangements is made purely out 

of abundant caution. 

2.3 PPCA 

2.3.1 PPCA is a copyright collecting society with two main purposes: 

(a) to provide a central licensing body so persons wishing to use sound recordings for 

broadcast or public performance purposes can obtain a single comprehensive 

'blanket' licence covering repertoire from multiple record companies and 

recording artists; and 

(b) to provide a similar service for those who own or control copyright. 

2.3.2 PPCA is a non-profit company incorporated in New South Wales in 1969 and 

representing the interests of record labels and Australian recording artists. The 

shareholders of PPCA are currently four of Australia's major record companies, namely 

SONY BMG Music Entertainment (Australia) Limited (SONY BMG), EM1 Music 

(Australia) Pty Limited (EMI), Universal Music Australia Limited (Universal) and Warner 

Music Australia Pty Limited (Warner). A shareholding in PPCA does not give the 

shareholder a right to receive any PPCA income or revenue. All PPCA's income is 

derived from PPCA's licensing arrangements. 

A copy of PPCA's Constitution is attached as Attachment I .  

2.3.3 PPCA's eight member Board is comprised of: 

a representative from each of the shareholder licensors; 

two elected representatives from the artist community; 

a representative from the artist management sector; and 

a representative elected by the non-shareholder licensors. 

2.3.4 The artist representatives are drawn from PPCA's registered artists, and an election is 

conducted each DecemberIJanuary to f i l l  the position for the coming year. These 

positions have a two year fixed term, and are staggered to ensure that there is always one 

artist representative with at least one year's experience at Board level. 
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2.3.5 The licensor representative position has a term of one year. The election, involving non- 

shareholder licensors, is conducted each DecemberIJanuary. 

2.3.6 Any changes to the election procedures for either licensor or artist representatives require, 

in addition to overall board majority support, the specific support of (i) the licensor 

director for the former or (ii) at least one of the artist directors for the latter. 

2.3.7 Modifications to the Distribution Policy adversely affecting Australian artist distributions 
require not only a majority decision of the Board but also the consent of at least two of 

the directors who are Artist and Manager Representative directors. 

2.3.8 The Constitution also enshrines the concept of the Artist Direct Distribution Scheme, and 

the equal split of income between featured artists and copyright owners in respect of 

Australian recordings (Article 9). 

2.4 Copyright and the collective administration of copyright 

Copyright 

2.4.1 Copyright is a tool by which society recognises and rewards creativity and innovation. It 

does so by providing creators with a bundle of statutory rights. The rights are exclusive 

rights, which enable creators to control and commercially exploit their creations and 

innovations. 

2.4.2 The Copyright Act 1968 (the Act) grants a number of exclusive rights to the owners of 

sound recordings. Under s 85(1) of the Act, copyright in relation to a sound recording is 

the exclusive right to do all or any of the following: 

(a) to make a copy of the sound recording; 

(b) to cause the recording to be heard in public; 

(c) to communicate the recording to the public; and 

(d) to enter into a commercial rental arrangement in respect of the recording. 

2.4.3 The Act also grants exclusive rights in music video clips (which fall within the definition 

of "cinematographic film" in the Act). Under s 86 of the Act, the copyright in relation to 

a cinematograph film is the exclusive right to do all or any of the following: 

(a) to make a copy of the film; 
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(b) to cause the film insofar as it consists of visual images to be seen in public or 

insofar as it consists of sounds to be heard in public; and 

(c) to communicate the film to the public. 

2.4.4 Copyright in a sound recording or a music video is generally infringed if a person other 

than the copyright owner or a person authorised by the copyright owner does any of these 
acts. 

Collective administration of copyright 

2.4.5 Collective licensing of copyright is a system in which rights holders combine to 

collectively offer users the right to use copyright materials, subject to the terms of a 

licence. 

2.4.6 As discussed above, copyright is founded on the principle of granting exclusive rights to 
individual creators, who are then free to transfer or license their rights to others. For 
individual owners, it can be difficult to realise the economic value of their rights and to 

protect those rights on an individual basis. It can also be difficult, costly and time 
consuming for users who are seeking access to rights to find the appropriate rights holder 

and negotiate and account to multiple rights holders. Collective licensing offers 

convenience to users, who are saved time and administrative effort in seeking consent 

from a multitude of owners. Collective administration also offers convenience to rights 

holders, who are saved the effort of identifying multiple users and uses of copyright 

material. 

2.4.7 PPCA believes that the collective administration of copyright is clearly of public benefit 

as collective licensing is often the most efficient way of managing and administering 

rights for both copyright owners and users. See section 5 of this submission. 

International treaties 

2.4.8 Australia is a party to a number of international copyright treaties and conventions 

including: 

the Berne Convention for the Protection of Literary and Artistic Works (Berne 

Convention); 

the World Trade Organisation Agreement on Trade-Related Aspects of 

Intellectual Property Rights (TRIPS Agreement); 
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the International Convention for the Protection of Performers, Producers of 

Phonograms and Broadcasting Organisations (Rome Convention); and 

the Convention for the Protection of Producers of Phonograms Against 

Unauthorized Duplication of their Phonograms (Geneva Phonograms 

Convention). 

2.4.9 The conventions establish the principle of 'national treatment'. Each convention member 

country will give nationals of other countries the same rights that it gives to its own 

nationals, under domestic law. 

2.4.10 In Australia, the provisions of the Copyright Act extend to works of nationals, citizens 

and residents of other convention countries and to works made or first published in those 

countries. As Australia is a party to the international copyright conventions outlined in 

paragraph 2.4.8, original works created by Australian citizens or residents are protected 

by the copyright laws of countries belonging to these conventions. Australian copyright 

law also protects original works created by the citizens or residents of countries belonging 

to the conventions. 

2.4.11 In addition, it is a violation of the Berne Convention and the TRIPS Agreement to 

discriminate against the works of foreign nationals, where those works fall under the 

protection of the Berne Convention. Accordingly, PPCA is required to collect and remit 

royalty payments in respect of some foreign recordings. 

2.5 PPCA input arrangements 

2.5.1 PPCA obtains its rights from the owners or exclusive licensees for Australia (each a 

Licensor) of copyright in sound recordings and associated cinematograph films 

(commonly known as music videos), within the meaning of sections 89 and 90 of the Act. 

2.5.2 Each Licensor grants to PPCA a non-exclusive licence in relation to a number of rights in 

sound recordings and music videos and authorises PPCA to grant licences of such rights 
to others (see PPCA's current Input Licence at Attachment 2). Under an input licence, 

each Licensor grants to PPCA the non-exclusive rights to play sound recordings and 

music videos in public (the Public Performance Right). 

2.5.3 Licensors may also grant PPCA the non-exclusive right to communicate sound recordings 

and music videos to the public by means of: 

(a) broadcast (as defined in s 10 of the Copyright Act); 
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(b) "simulcast" via the Internet (that is, to transmit a broadcast over the Internet 

where the Internet transmission and the broadcast occur simultaneously); 

(c) "webcast" (that is to transmit via the Internet to multiple recipients sound 

recordings and music videos, provided the person receiving the transmission is 

unable to request particular sound recordings or videos, or make copies of sound 

recordings or music videos); 

(d) datacast (as that term is used in the Broadcasting Services Act 1992); and 

(e) music on hold services, 

2.5.4 The communication rights granted to PPCA under the input licences have expanded over 

time, following requests by users for blanket licences and the realisation by licensors that 

blanket licensing of some elements of the communication right offers an efficient 

licensing alternative for users. PPCA is currently seeking firther communication rights 

from Licensors, including the right to offer radio program archiving blanket licences, and 

expanding the "webcast" licence to include interactive or "on demand" elements. 

2.5.5 The broadcast right is a key component of the Transmission Right given that most 

Transmission Rights granted to licensees currently relate to the right to broadcast sound 

recordings. PPCA may also seek hrther rights from Licensors to enable PPCA to offer 

additional licences to broadcasters for sound recordings. For example, PPCA may seek: 

(a) the right to grant the "ephemeral extension" statutory licence under section 107(5) 

of the Act. Section 107 of the Act provides that copyright in a sound recording is 

not infringed by the making of a copy of a sound recording in certain 

circumstances where the person making the copy is entitled to broadcast the 

recording. The licence granted under section 107 is void unless all copies of the 

sound recording made under the section are destroyed or in some circumstances 

delivered to the Australian Archives within 12 months from first use, unless the 

copyright owner consents to the retention for a longer period. As an adjunct to 

the general broadcast licence, PPCA may seek to grant licences allowing 

broadcasters to keep copies of sound recordings beyond the 12 month period 

permitted under the Act; 

(b) the right to grant reproduction licences for some uses of sound recordings in 

television and film production made for broadcast where section 107 does not 

apply; and 

(c) the right to grant reproduction licences to facilitate internet based transmissions. 
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2.5.6 In this application for Authorisation, the term Transmission Rights includes all 

communication, reproduction and other rights referred to in paragraph 2.5.3, 2.5.4 and 

2.5.5. 

2.5.7 In addition input licences typically provide that: 

• PPCA is obliged to grant a licence of the relevant rights to a person who agrees to 

abide by the terms and conditions of PPCA's standard licence agreement for sub- 

licensing those rights; 

• PPCA may charge such a fee as is agreed between PPCA and the licensee, subject 
to the jurisdiction of the Copyright Tribunal to determine such fees; 

• PPCA is required when offering a licence to inform the licensee or prospective 

licensee of certain rights, including the right to apply to the Copyright Tribunal 

under s 15 1 or s 152 of that Act in respect to the determination of remuneration 

payable for publicly performing or broadcasting sound recordings; 

• there is a Board of Review procedure for the review of any terms or conditions of 

a licence agreement if the licensee forms the view that those terms are 

unreasonable. The Board of Review consists of three members: a chair appointed 

by the Australian Institute of Arbitrators; a member appointed by PPCA; and a 

member appointed by a trade association most closely associated with the 

business in which the licensee is engaged; and 

• the licence fees collected by PPCA will be distributed in a specified way (see the 

discussion of distribution arrangements in section 2.7). 

2.5.8 A copy of PPCA's current Input Licence is attached as Attachment 2. A copy of the 

Overseas Mandate Input Licence is attached as Attachment 8. 

2.6 PPCA output arrangements 

Public Performance Rights 

2.6.1 Commercial users who want to play protected sound recordings or music videos in public 

as part of their businesses require a licence from the owner or the owners of the 

copyright. In this submission, this is referred to an "output licence". The licence may be 

obtained directly from the copyright holder. Alternatively, as mentioned in section 2.5, 

PPCA is empowered to grant a licence. As discussed in section 2.5, PPCA is granted a 

non-exclusive licence by its Licensors under the input licences and hence the Licensors 
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are entirely free to grant licences of the same rights directly to all users of sound 

recordings. The existence of PPCA does not affect the right to deal directly with 
copyright holders nor does it distort the free market opportunity for direct licensing. 

2.6.2 PPCA offers standard-form public performance (or public use) licences to a wide range of 

businesses and organizations for, among other things, the non-exclusive right to publicly 

perform sound recordings and music videos. The licence is a blanket licence covering 

sound recordings owned or controlled by all of PPCA's Licensors from time to time. A 

copy of PPCA's current standard terms and conditions for a licence to publicly perform 

sound recordings in any specific category is attached (Attachment 3). 

2.6.3 PPCA now grants public performance licences in 28 different tariff categories. These 

categories correspond to different uses of sound recordings and music videos as 

determined by PPCA. PPCA's licences cover a wide range of commercial uses of sound 

recordings and have been developed over PPCA's 36 years of operation. Organisations 

that typically hold a licence include cinemas, restaurants, nightclubs, fitness centres, 

cafes, shopping centers, bars and dance parties. Some businesses may use sound 

recordings in a variety of different ways at the same venue. Venues using sound 

recordings for more than one purpose will hold one licence, with different tariffs applying 

to each different sound recording use. For example, a nightclub playing sound recordings 

for the purpose of dancing in one room and using recorded music for telephone music on 

hold will be licensed under PPCA's Tariff E and Tariff HM for these respective sound 

recording uses. 

2.6.4 Each tariff has a specific fee or range of fees applicable to the circumstances of use of the 

recordings covered by that tariff. Generally speaking, the licence fee payable for the use 

of sound recordings is related to the extent to which sound recordings are used or likely to 

be used by the licensee or the size or potential size of the licensee's audience. For 

example, the fees for the public performance of sound recordings used as a means of 

entertainment at concerts vary in line with the capacity of the particular venue and the 

number of nights it operates using protected sound recordings in that way. Fees for 

publicly performing protected sound recordings as background music at commercial or 

professional premises also vary on the basis of floor space, with lower fees payable for 

less floor space. For restaurants and cafes, there is an escalating fee based on seating 

capacity and for music in the workplace the fee is based on the number of relevant 

employees. A copy of each of PPCA's tariffs, including the examples outlined, is 

attached as Attachment 4. 

2.6.5 PPCA's standard licence for public use is generally termed a 'blanket' licence. This 

refers to the repertoire covered. PPCA provides all public use licensees with a complete 
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licence in respect of all sound recordings and music videos released under the relevant 

record labels controlled by its Licensors from time to time. 

2.6.6 Although licences are granted on an annual basis PPCA does allow proportional refunds 

in certain circumstances; the refund policy is published at 
http://www.ppca.com.au/licensing faq.htm#does ppca have a refund policy. At any 

stage throughout the annual licence period PPCA will reassess and amend the annual fee 

to take account of amended level of usage if the licence holder submits the relevant 

reassessment information in a timely manner. Further, many public use tariffs are based 

on a per use calculation. As an example, fees for concert venues are based on both the 

audience capacity of the venue and the number of events that take place in the period. In 

this way a licensee is able to access the entirety of PPCA repertoire for as little as one 

performance, if required. Similarly, dance parties are charged on the basis of attendance. 

It is not at all unusual for a dance party operator to establish a licence with PPCA and add 

events as and when they occur. This allows flexibility whilst still providing blanket 

repertoire coverage. 

For all fixed annual rate licences (eg restaurants and cafes, which are classified by seating 

capacity) the licensee has the opportunity to vary the level of fees within the annual 

period, if their circumstances change within that period. For example, a restaurant with a 

seating capacity of 200 persons may undertake extensive renovations during the period, 

dropping capacity temporarily to 60 persons, before reopening later with an extended 

capacity of >200 persons. If the licensee informs PPCA of these changes the annual fee 

will be adjusted on the basis of the varying capacities and the proportion of the licence 

period to which those varying capacities apply. PPCA's single event general licence 

(under Tariff A) allows certain activities to be licensed on a one-off basis for a modest 

GST-inclusive fee, currently $49.39. This arrangement allows the licensee access to the 

full extent of PPCA's repertoire. 
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Transmission Rights 

2.6.8 Free-to-air television, subscription television, and radio broadcasters also require a 

licence to broadcast (or in the case of subscription television, transmit) protected sound 

recordings. As noted in section 2.5 of this submission, PPCA is empowered to grant such 

output licences. 

2.6.9 PPCA has negotiated licences with free-to-air television broadcasters, subscription 

television broadcasters and radio broadcasters in relation to the broadcast and/or 

transmission of protected sound recordings. PPCA's licences are "blanket licences" that 

give a licensee the right to broadcast and/or transmit any of the sound recordings released 

on labels owned or controlled by Licensors during the term of the licence. PPCA does 

not offer partial licences (ie, licences in respect of sound recordings owned by a sub-set of 

Licensors). PPCA believes that it would be extremely difficult administratively and very 
costly to offer a partial licence, as significant additional resources would be needed to 

determine the correct distribution of licence fees to only some, and not all, Licensors in 

relation to specific repertoire only. Potential licensees are, however, able to enter into 

direct licences with Licensors if they choose to do so. 

2.6.10 In relation to agreements with commercial broadcasters, PPCA negotiates such licences 

with industry representative bodies, including Free TV (representing the interests of 

commercial free to air television) and Commercial Radio Australia Pty Ltd (representing 

the interests of commercial radio broadcasters). 

2.6.1 1 The rates paid by commercial television broadcasters are negotiated and agreed at an 

industry level. 

2.6.12 The rates paid by commercial radio are also agreed at an industry level. However, in the 

event that PPCA and radio broadcasters are unable to reach agreement, section 152(8) of 

the Act provides that the Copyright Tribunal is unable to require a radio broadcaster to 

pay more than one per cent of the broadcaster's gross income as a licence fee. 

2.6.13 PPCA also has individual broadcast and transmission (as applicable) agreements with 

ABC, SBS, Foxtel, Optus, Austar and Skychannel, each of which agreements has been 

subject to extensive negotiation. 

2.6.14 PPCA is not able to unilaterally impose conditions on licensees for broadcast rights and 

there is no "standard" licence or tariff. Licences for broadcast rights are typically 

negotiated directly between PPCA and the licensee (typically a large corporation), or 

between PPCA and well hnded and established industry groups. The terms of the 
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licences reflect the particular requirements of each licensee, or group of licensees (in the 

case of radio and free to air broadcasters), and are agreed only after extensive negotiation. 

2.7 PPCA license out arrangements 

2.7.1 PPCA has entered into a reciprocal arrangement with Phonographic Performance Ltd 

(PPL), the equivalent collecting society for the United Kingdom. Under this arrangement 

PPCA Licensors may elect to make their repertoire available to PPL, for their UK blanket 

licence offering. In these circumstances the PPCAIPPL arrangement requires PPL to 

report earnings for such use directly to PPCA and PPCA to pass on the specific PPL 

revenues, net of costs, to the participating PPCA licensor. PPL offers the same 

opportunity to its members, who may elect to have their repertoire made available to 

PPCA for inclusion in the PPCA blanket licence. 

2.7.2 Where an Australian sound recording copyright owner elects to participate in this 

reciprocal scheme, they execute a separate input agreement with PPCA (see the current 

Overseas Mandate Input Licence at Attachment 8). To date, only a small number of 

PPCA's licensors have elected to take advantage of this arrangement. 

2.8 PPCA distribution arrangements 

2.8.1 PPCA's input licences and the related PPCA Distribution Policy together govern the 

distribution arrangements for licence fees collected by PPCA. See PPCA's current Input 

Licence, especially clauses 5-7 (Attachment 2). 

2.8.2 At the end of each financial year, PPCA calculates the amount of its net annual licence 

fee revenue (from both public performance and broadcasting rights) to be distributed. A 

copy of the PPCA's current Distribution Policy is attached as Attachment 5. PPCA's 

financial accounts are independently audited prior to the commencement of PPCA's 

distribution process. In December each year, PPCA distributes payments to: 

(a) Licensors; 

(b) Australian recording artists (registered under PPCA's artist direct distribution 

scheme); and 

(c) the PPCA Performers' Trust Foundation (a trust fund that administers grants for 

the encouragements of the performing arts). 

2.8.3 PPCA uses extensive airplay logs, or other logs that are available and relevant, to 

determine the percentage (the Track Pool Percentage) of the relevant Distribution Pool 
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that should be allocated to each track or sound recording for copyright protected uses 

during the relevant financial year. 

2.8.4 The distribution process is designed to ensure that, wherever possible, actual net licence 

revenues are distributed across recordings in accordance with the relative frequency of 

use of each recording. To this end, separate distribution pools are maintained for various 

revenue streams. 

2.8.5 As an example, background music providers supply services to a number of retail and 

commercial outlets, in addition to the provision of audio music channels to Optus, Austar 

and Foxtel subscription television clients. Background music providers provide regular 
detailed reports on the use of protected recordings in these services, and PPCAYs net 

income from background music providers is apportioned across the protected recordings 

identified in those reports based on the relative frequency of use of each recording. 

2.8.6 Distributable revenue for which no usage reports are available (e.g. public performance 

use in commercial premises, such as hairdressing salons or medical centres) is 

apportioned across pools which, in the opinion of the PPCA Board, most closely resemble 

the use relating to the revenue. 

2.8.7 PPCA continually seeks to enhance the accuracy of the distribution system by obtaining 

additional usage logs or samples where it is economically viable to do so. PPCA is 

conscious that expenditure on the collection and analysis of usage information should be 

carehlly considered in light of the value of the licence fees received. 

2.8.8 PPCA distributions received by PPCA Licensors and, as a consequence, registered artists 

are based on the revenue generated in various licence categories, and the relative usage of 

the particular recordings used within that category. As a result they promote competition 

within markets for sound recordings. 

2.8.9 Australian recording artists registered under PPCAYs artist direct distribution scheme are 

entitled to be paid directly by PPCA if PPCA receives income relating to the recording on 

which that artist features. Currently, the net receipts available from Australian recordings 

for distribution are shared equally between the featured Australian artists, if registered 

with PPCA, and the copyright licensors (on a track by track basis). Before such 

allocations are made, PPCA deducts 2.5% of the distributable surplus relating to local 

recordings for allocation to the PPCA Performers' Trust Foundation. 

2.8.10 To participate in the artist direct distribution scheme, recording artists registered with 

PPCA must notify PPCA of each recording when it is released and, in the case of a 

member of a band, the percentage amount claimed for each recording by that member. 
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Recording artists are eligible to participate in the scheme if they are an Australian citizen 

or resident, and a featured performer (but not a session or contract musician) on an 

Australian sound recording. If an artist chooses not to register, all income that that artist 

would have received under the scheme will go directly to the Licensor and any 

distribution to the artist will then be dictated by the terms of the contract between the 

artist and the Licensor. 

2.8.1 1 PPCA's Distribution Policy makes explicit provision for disputes, holding accounts, 
complaints and dispute resolution and mediation: 

Disputes 

Where there is any dispute between artists (eg. between members of a band) as to 

their respective direct distribution entitlements in relation to an Australian 

recording and that dispute is not resolved by the time PPCA finalises its 

distributions, the amounts that would have been payable to the featured artists in 

respect of that recording will be paid directly to the copyright owner and PPCA 

has no hrther liability to the featured recording artists in respect of those 

payments. It is the copyright owner's responsibility in such situations to deal with 

the payments in accordance with the terms of the relevant recording agreements 

or other contractual arrangements. (PPCA Distribution Policy p 6) 

Holding Accounts 

Sometimes PPCA is unable to make payments to copyright owners or artists that 

are entitled to receive them. In these circumstances, PPCA holds the amount of 

the payments against a Holding Account while PPCA determines how to make 

the payment. 

There are two specific situations where PPCA will hold a payment, namely: 

where PPCA is unable to locate the copyright owner or registered artist 

entitled to receive the payment; or 

where there is a dispute between copyright owners about which one is 

legally entitled to receive the payment: 

PPCA will generally hold payments for a maximum of four years, although this 

may be extended at the discretion of the Board of PPCA. At the end of that 

period, if PPCA is still unable to make the payment to the person entitled to 

receive it, PPCA will deal with the money as follows: 
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in the case of a payment to a copyright owner, PPCA will roll over the 
amount of the payment into the next year's Distributable Amount; or 

in the case of a payment to a registered artist, PPCA will pay the amount 
to the copyright owner that controls the relevant recording. 

During the four year holding period, PPCA will pay out amounts as soon as 

PPCA is able to do so. If a copyright owner or artist can establish that they are 

entitled to receive the amount, PPCA will pay it to them. In the case of an amount 

in dispute, PPCA will require some evidence of the satisfactory resolution of the 

dispute in favour of the copyright owner claiming the amount. If the dispute has 

been referred to mediation by PPCA (see below, Complaints and Dispute 

Resolution), PPCA will make the payment as soon as it receives confirmation of 

the resolution of the dispute. (PPCA Distribution Policy p 7) 

Complaints and Dispute Resolution 

PPCA actively encourages feedback on its performance across all areas of our 

business, and respects the right of copyright owners and registered artists to make 

a complaint if they believe PPCA has made a mistake in calculating their 

payments, or if they are unhappy with PPCA's service. PPCA has released a 

guide to its Complaints Handling and Dispute Resolution Policy, which explains 

how to make a complaint to PPCA and how PPCA will attempt to resolve any 

issues raised. The Complaints Handling and Dispute Resolution Policy and the 

guide are available on PPCA's website at http://www.ppca.com.au. 

PPCA aims to deal with all complaints to the satisfaction of the person making a 

complaint but recognises that not all disputes will be resolvable. For this reason, 

PPCA can refer disputes involving copyright owners to mediation. The process is 

explained further in the Complaints Policy, and more information is available on 

request. 

As noted above, if any money is in dispute, PPCA will place it in our Holding 

Account until the dispute is resolved so that the money can be paid to the 

appropriate person or copyright owner. (PPCA Distribution Policy p 9) 

Mediation (Copyright Owners) 

Where a dispute arises between PPCA and a copyright owner, PPCA will refer it 

to mediation. The mediation will be administered by the Australian Commercial 

Disputes Centre, in accordance with the Centre's Guidelines for Commercial 
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Mediation. The copyright owner and PPCA will share the costs of the mediation, 

including the Centre's fees. (PPCA Distribution Policy p 4) 

2.9 Copyright Act and Copyright Tribunal 

2.9.1 The Copyright Tribunal is a specialist administrative tribunal, established under Part VI 

of the Copyright Act. The Copyright Tribunal was established after a recommendation by 

the Spicer Committee that a tribunal should be established to deal with rights holders and 

licensees in relation to public performance licences. One of the key rationales for 

establishing the Copyright Tribunal was to counterbalance the perceived monopoly or 

potential monopoly positions of collecting societies and to provide an arena for disputes 

relating to the collective administration of rights. PPCA believes that the Copyright 
Tribunal fulfils this function and provides an appropriate means for parties to resolve 

disputes in respect to licence schemes administered by collecting societies. 

2.9.2 The Copyright Tribunal consists of a President and any number of Deputy Presidents and 

other members. The current President of the Copyright Tribunal is Justice Lindgren. The 

other members are Justice Finklestein, Justice Emmett, Angela Bowne SC, Dr Rhonda 

Smith and Professor Dennis Pearce. 

2.9.3 Proposed and existing licence schemes can be referred to the Copyright Tribunal. A 

licensor who proposes to bring a licence scheme into operation may refer the scheme to 

the Tribunal (s 154). A party to a dispute which has arisen under an existing scheme may 

also refer that scheme to the Tribunal (s 155). Under s 157 of the Act, a licensee or 

potential licensee is able to apply to the Copyright Tribunal to seek a determination as to 

whether the terms of a licence are reasonable. In addition, if the Copyright Tribunal has 

made an order in relation to a licence scheme, a person who complies with the terms of 

that licence is deemed to have the necessary licence (s 159). 

2.9.4 The Copyright Amendment Act 2006 has expanded the range of licences that may be 

subject to an application to the Copyright Tribunal. The Copyright Tribunal now has 

jurisdiction in relation to all licences administered by a collecting society. 

2.9.5 The Copyright Tribunal provides a forum and mechanism for the independent 

determination of licence fees and terms. There are no filing fees for commencing 

Copyright Tribunal proceedings and it is not necessary for parties to have legal 

representation. 

2.9.6 As a result of the Copyright Amendment Act 2006, the Copyright Tribunal may now 

make the ACCC a party to Copyright Tribunal proceedings if the ACCC asks the 

Copyright Tribunal to make it a party and the Copyright Tribunal considers that it is 
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appropriate to do so (s 157B). The Copyright Tribunal must also now consider the effect 

of any ACCC guidelines when making determinations, if requested to do so by a party to 

Tribunal proceedings (s 157A). The ACCC has published draft guidelines for public 
comment (Copyright Licensing and Collecting Societies - A Guide for Copyright 

Licensees: DraJ for Comment (November 2006)). 

There is no doubt that the Copyright Tribunal performs its intended role as a safeguard 

against the possible misuse of any market power that may be possessed by collecting 

societies in Australia. Additionally, the Copyright Tribunal plays an important proactive 

role in avoiding possible disputes. PPCA also relies on the Tribunal as a forum for 
putting forward new tariffs for review (for example the tarriff reviews discussed under 
paragraph 2.12). This process is highly beneficial to all parties - PPCA, Licensors and 

licensees - because it resolves possible disputes in advance and provides an effective 

determination of the appropriate licence fee. 

2.10 Code of Conduct for Australian Collecting Societies 

2.10.1 In 1998 the House of Representatives Standing Committee on Legal and Constitutional 

Affairs produced its report titled "Don't Stop the Music". This followed an inquiry into 

use of music by small business, and the payment and administration of related copyright 
fees. 

The key recommendation of the Committee was that the societies should develop a 

voluntary code of conduct, and this recommendation was supported by the Government in 

its response in 2000 to the Committee's report. As a result, a number of societies (PPCA, 

Screenrights, APRA, CAL and Viscopy, with the involvement of ASDA and the 

Australian Writers' Guild) addressed the concerns identified in the inquiry and developed 

a code of conduct. The result is the Code of Conduct for Australian Collecting Societies. 

A copy of the current Code of Conduct is attached as Attachment 6, together with the 
most recent report of the Code Reviewer for 2005-2006. See also the PPCA guide, 

Complaints Handling and Dispute Resolution Policy as published on PPCA's website 

(see copy at Attachment 7). 

The purpose of the Code of Conduct is to provide a self-regulatory framework within 

which all collecting societies are expected to work. Each society has different 

relationships with members and licensees, and hence it is difficult to set very specific 
standards to apply across all societies. The Code of Conduct is designed to ensure a 

minimum level of protection for all who deal with the societies. The Code sets out 

procedures for monitoring compliance and provides for the appointment of a Code 

Reviewer to monitor the operation of the Code and prepare annual reports on compliance 

with the Code by collecting societies. 
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2.10.3 In November 2002, former Justice of the Federal Court of Australia and former President 

of the Copyright Tribunal, Mr J C S (James) Burchett QC was appointed as the 

independent reviewer of the Code. Justice Burchett continues in this role. 

2.10.4 The Code of Conduct itself is subject to review every three years and, following public 

consultation overseen by the Code Reviewer, was subject to minor amendments in 2006. 

2.10.5 PPCA has a strong record of compliance with the Code of Conduct, confirmed in each 

annual report of the Code Reviewer. 

In the reviews conducted to date, PPCA has not been the subject of criticism from 

licensees, licensors or artists. Information on the process for direct lodgement of 

submissions to the Code Reviewer is distributed to all key licensee groups independently, 

and the number of submissions received (eg re APRA) would suggest that relevant 

licensee groups are well aware of the opportunity afforded by the Code of Conduct 

compliance review process. 

2.11 Dispute resolution by Board of Review 

2.1 1.1 Under all PPCA public performance licences, the licensee may refer the terms and 

conditions of the licence (including the licence fee) to a Board of Review if they think 

that any of those terms and conditions are unreasonable. This is required under clause 10 

of PPCA's current Input Licence (see Attachment 2), consistently with the 1985 

Authorisations. 

2.1 1.2 The Board of Review comprises three members: 

a Chair appointed by the Australian Institute of Arbitrators; 

a member appointed by PPCA; and 

a member appointed by the trade association most closely associated with the 

licensee's business or industry. 

2.1 1.3 The Board of Review can vary any terms or conditions of the licence (including the 

licence fee), and the Board's decision is binding on both PPCA and the licensee. The 

costs of the Board of Review are shared equally between PPCA and the licensee. 

2.1 1.4 The right of licensees to a review by the Board of Review is published prominently in the 

PPCA guide, Complaints Handling and Dispute Resolution Policy as published on 

PPCA's website (see copy at Attachment 7). 
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2.1 1.5 The Board of Review process has not been initiated by a licensee in the past five years. 

The most recent interaction in relation to the Board of Review was a request from a 

potential licensee in September 2006. The licensee in question raised concerns about the 

reference in Clause 4 to '....the trade association most closely associated with your 

business or industry.. ...'. The licensee felt that, should they ever wish to initiate a Board 
of Review, there was no appropriate industry association for their business. As a result 
PPCA offered to vary the agreement to provide that both parties would agree on the 

identity/appointment of the third member, and the licence was subsequently established. 

2.1 1.6 To date, the Board of Review has been initiated on two occasions: 

In 1997 a Melbourne sports centre contested the rate applicable to the fitness 

classes it conducted. The Board of Review was convened in consultation with the 

applicant, the relevant industry association (Fitness Australia), the Australian 

Institute of Arbitrators and PPCA. After consideration of the various submissions 

the Board of Review confirmed the then existing PPCA Tariff V fees, but subject 

to the application of a 25% discount in respect of circuit classes. 

a In 1998 the Board of Review was invoked by five Melbourne nightclubs 

operating under PPCA's Tariff E. The Board of Review determined that the rate 

increase implemented by PPCA in December 1995 should be phased in over a 

three year period for the venues in question. The Board of Review also 

determined that a discounted rate should apply to some areas of such venues (eg 

the bar or restaurant). As a result, PPCA introduced a new standard "Bars - 

Foreground" tariff (within Tariff E); this was made available to all relevant 

licensees. 

2.12 PPCA's recent tariff increase proposals 

2.12.1 A number of PPCA's tariffs for public performance licences have been in place for many 

years. Many of the tariffs were set without economic analysis. PPCA believes that, in 

many cases, the tariffs are unreasonably low as they are unrelated to the value of the right 

to use sound recordings in the particular circumstances of the tariffs. PPCA has recently 

reviewed Tariff E (night clubs and dance parties) and Tariff V (fitness classes). The tariff 

review process typically involves a number of steps, including: 

reviewing the current tariff structures and rates charged by other collecting 

societies in other jurisdictions; 
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engaging an independent economist to review the existing PPCA rates and 
ascertain whether the existing rates properly reflect the economic value of the 

sound recordings; 

negotiation with the relevant industry, wherever possible, to seek a mutually 
satisfactory licence arrangement; and 

if agreement cannot be reached on appropriate licence terms or the level of fees at 
an industry level, PPCA's practice is to refer the matter to the Copyright Tribunal 

rather than attempt to impose its preferred scheme on users. 

A more detailed overview of the process involved in PPCA's current tariff reviews is set 

out below. 

Current re view of Tariff E 

2.12.2 On 8 October 2004, PPCA referred to the Copyright Tribunal its proposed licence scheme 

relating to the granting of licences for the use of protected sound recordings in nightclubs, 

and at dances and dance parties. 

In May 2004, PPCA wrote to its nightclub, dance and dance party licensees, and trade 

organisations representing these licensees, informing them of its intention to review the 

structure of its current Tariff E and the rate payable for the use of protected sound 

recordings in nightclubs, and at dances and dance parties. PPCA invited the licensees and 

organisations to participate in a consultation process in respect of its review of Tariff E. 

PPCA reviewed around 35 written responses, and licensees raised issues such as their 

capacity to pay an increased rate, and the fact that not all licensees operate similar 

businesses, with factors such as opening hours, cover charges and style of venues varying 

from one licensee to the next. 

2.12.4 Only a small number of licensees responded, and the process did not lead to any clear 

consensus as to what an equitable tariff for the use of protected sound recordings in dance 

venues would be. 

2.12.5 Consequently, PPCA formed the view that, before any change should be made to the 

tariff, a much more comprehensive review of all points of view should take place in order 

to determine a rate that is reasonable in the circumstances. 

2.12.6 PPCA considered that the most appropriate and fairest way to progress the review for all 

parties concerned was to have it conducted by the Copyright Tribunal, as provided for 

under the Copyright Act. As part of this process, PPCA engaged Allen Consulting to 
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undertake an assessment and provide an independent report on the value of recordings in 

this context. The report indicated that current fees were not commensurate with the value 

afforded. 

2.12.7 Pending the outcome, PPCA has not sought to impose any increased tariff. This reflects 

PPCA's practice in relation to matters that come before the Copyright Tribunal - PPCA 

does not impose any tariff increase pending the outcome of proceedings brought before 

the Tribunal. 

2.12.8 PPCA has formulated a schedule of proposed rates based on an expert economic analysis 

of the fees that should be paid by nightclub and dance party operators. The fee proposed 

for nightclubs begins at $1.12 per person per night of operation (rising to $2.32 over a 

five year period) and is calculated on the basis of the venue capacity. For dances and 

dance parties, the proposed rate is $5.10 per person per event and is based on the number 

of attendees. The proposed fees are based on an expert valuation undertaken by Allen 

Consulting. 

2.12.9 PPCA is currently awaiting a final decision of the Copyright Tribunal. 

2.12.10Further details about the review of Tariff E are set out in the Affidavit of Stephen Peach, 

CEO of PPCA, in the Copyright Tribunal proceedings (see Attachment 13). 

Current review of tariff covering use of sound recordings in exercise classes 

2.12.1 1 Following a review, PPCA came to the view that the fee for the use of sound recordings 

in exercise classes appeared low given the integral role of the recordings in such classes. 

2.12.1 2To test this view, PPCA engaged Frontier Economics to undertake an assessment and 

provide an independent report on the value of recordings in this context. The report 

indicated that current fees were not commensurate with the value of sound recordings in 

exercise classes. 

2.12.13 In December 2005 PPCA wrote to the national fitness association and related state bodies, 

providing copies of the economic report, and inviting their participation in a period of 

consultation on an appropriate rate. 

2.12.14PPCA organised a round table meeting, and provided an opportunity for the fitness 

associations to meet Frontier Economics and raise questions or concerns in regard to the 

report. 
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2.12.15 During 2006, in an effort to reach an agreement on the Fitness Class Tariff, PPCA met 

with Fitness Australia's representatives on a number of occasions to discuss the proposed 
valuation process and how the two organisations could collaborate to provide Frontier 

Economics with information that would assist that process. 

2.12.16PPCA wrote to Fitness Australia advising that, given the lengthy period that generally 

occurs between the commencement and final hearing in Copyright Tribunal proceedings 
and the need to have the Tribunal confirm any agreed licence scheme, PPCA intended to 
initiate the Tribunal process. PPCA also provided Fitness Australia with a draft letter 
proposed for circulation to PPCA's existing licence holders in this tariff category. 

2.12.170n 8 December 2006, PPCA issued formal proceedings in the Copyright Tribunal. The 

Tribunal will conduct a review of the Fitness Class Tariff, and will determine a 

reasonable fee for the Fitness Class Tariff on the basis of economic and other evidence. 

The revised Fitness Class Tariff would apply to all businesses and individuals licensed 
under PPCA's Tariff V. Even if agreement is reached between PPCA and Fitness 

Australia, PPCA will seek a determination from the Tribunal regarding the agreed rate as 
the rate will also apply to licensees who are not party to the Tribunal proceedings. 

2.12.18The first directions hearing in the Copyright Tribunal proceedings took place on 

Wednesday 20 December 2006 before the President, Justice Lindgren. Further directions 

will take place before a hearing date is set. 

2.12.19 On January 3rd 2007 Fitness Australia wrote to PPCA, advising of the withdrawal of their 
co-operation in the economic survey process but continued interest in discussions 
surrounding tariff rate negotiation. 

2.12.20PPCA has placed notices about the proceedings in national and metropolitan press, and 

remains hopeful that a revised Fitness Class tariff will be agreed as a basis for review by 

the Tribunal. 

2.12.21 A copy of the application for review in this matter was provided to the ACCC on 14 

December 2006; a copy is attached (Attachment 14). 

2.13 Collective licensing schemes - their ubiquity and policy rationale 

2.13.1 Comparable collective licensing schemes exist around the world. They include: 

PPNZ Ltd (New Zealand) 

Phonographic Performance Ltd (UK) 
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Video Performance Ltd (UK) 

Phonographic Performance (Ireland) Limited (Ireland) 

SoundExchange, Inc (USA) 

NRCC (Canada) 

Gramex (Denmark) 

Gramex (Finland) 

GVL (Germany) 

SENA (Netherlands) 

AGED1 (Spain) 

Public Performance Malaysia Sdn Bhd (Malaysia) 

Phonographic Performance Ltd (India) 

Recording Industry Performance Singapore Pty Ltd (Singapore) 

2.13.2 Collective licensing schemes came into existence and continue to be used extensively 

because of their efficiency, especially the opportunity they give licensees to avoid the 

costs of licensing rights with each and every relevant individual licensor. This efficiency 

was recognized by the US Supreme Court in Broadcast Music, Inc v CBS, 441 US 1 

(1 979), the leading US antitrust decision on collective licensing schemes: 

... ASCAP and the blanket license developed together out of the practical 

situation in the marketplace: thousands of users, thousands of copyright owners, 

and millions of compositions. Most users want unplanned, rapid, and indemnified 

access to any and all of the repertory of compositions, and the owners want a 

reliable method of collecting for the use of their copyrights. Individual sales 

transactions in this industry are quite expensive, as would be individual 

monitoring and enforcement, especially in light of the resources of single 

composers. Indeed, as both the Court of Appeals and CBS recognize, the costs 

are prohibitive for licenses with individual radio stations, nightclubs, and 

restaurants, and it was in that milieu that the blanket license arose. 
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A middleman with a blanket license was an obvious necessity if the thousands of 

individual negotiations, a virtual impossibility, were to be avoided. Also, 

individual fees for the use of individual compositions would presuppose an 

intricate schedule of fees and uses, as well as a difficult and expensive reporting 

problem for the user and policing task for the copyright owner. Historically, the 

market for public-performance rights organized itself largely around the single- 

fee blanket license, which gave unlimited access to the repertory and reliable 

protection against infringement. 

When ASCAP's major and user-created competitor, BMI, came on the scene, it 

also turned to the blanket license. 

With the advent of radio and television networks, market conditions changed, and 

the necessity for and advantages of a blanket license for those users may be far 

less obvious than is the case when the potential users are individual television or 

radio stations, or the thousands of other individuals and organizations performing 

copyrighted compositions in public. But even for television network licenses, 

ASCAP reduces costs absolutely by creating a blanket license that is sold only a 

few, instead of thousands, of times, and that obviates the need for closely 

monitoring the networks to see that they do not use more than they pay for. 

ASCAP also provides the necessary resources for blanket sales and enforcement, 

resources unavailable to the vast majority of composers and publishing houses. 

Moreover, a bulk license of some type is a necessary consequence of the 

integration necessary to achieve these efficiencies, and a necessary consequence 

of an aggregate license is that its price must be established. 

This substantial lowering of costs, which is of course potentially beneficial to 

both sellers and buyers, differentiates the blanket license from individual use 

licenses. The blanket license is composed of the individual compositions plus the 

aggregating service. Here, the whole is truly greater than the sum of its parts; it is, 

to some extent, a different product. The blanket license has certain unique 

characteristics: It allows the licensee immediate use of covered compositions, 

without the delay of prior individual negotiations, and great flexibility in the 

choice of musical material. Many consumers clearly prefer the characteristics and 

cost advantages of this marketable package, and even small performing-rights 

societies that have occasionally arisen to compete with ASCAP and BMI have 

offered blanket licenses. [at 20-22; footnotes omitted] 

2.13.3 The eficiencies associated with collecting societies are also recognised elsewhere in the 

world, including in Europe (see eg the Report of the Mergers and Monopolies 

Commission (UK), Collective Licensing (Cmd 530, 1988), and the decisions of the 
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European Commission in GEMA I, Decision of 20.06.1971, OJ L134115; GEMA 11, 

Decision of 06.07.1972, OJ L 166122; and GEMA 111, Decision of 04.12.1981, OJ L 
941 12). 
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3. CHANGE OF CIRCUMSTANCES 

3.1 Summary 

This section of PPCAYs submission sets out the changes of circumstances that 

have occurred since the granting of the 1985 Authorisations. 

There have been changes in: 

1. the identity of the original licensors (see section 3.2); 

2. the number of licensors, who are now far more numerous (see section 

3.3); 

3. the number of licensees, whether for public performance licences (where 

they now number over 43,600) or transmission licences (see section 3.4); 

4. the rights licensed (see section 3.5); and 

5. technology (see section 3.6). 

3.2 Changes in identity of the original licensors 

3.2.1 There are now four shareholders of PPCA rather than the six shareholders that existed at 

the time when authorisations were sought in 1985. The table below indicates the changes 

that have occurred in the shareholders and the names of the relevant companies today. 

The corporate reorganisation and renaming that has occurred has not affected the 

substance of the collective licensing arrangements. 

PPCA Drafi Application for Authorisation - 300307 
32 

Remains a shareholder 

No longer a shareholder - now owned by 

Warner Music Australia Ltd (formerly 

WEA Records Pty Ltd) 

PPCA shareholding transferred to Sony 

BMG Music Entertainment (Australia) Pty 

Ltd [SBME] 

Remains a shareholder, name changed to 

1 

2 

3 

4 

5 Polygram Records Pty Ltd Remains a shareholder, name changed to 

EM1 Music (Australia) Pty 

Limited 

Festival Records Pty Limited 

CBS Records Australia Limited 

WEA Records Pty Limited 



3.2.2 The 8 non-shareholder licensors named in the 1985 Authorisations are no longer 
licensors, with the exception of Move Records. The recordings controlled by the other 7 

non-shareholder licensors are now controlled by parties who have acquired or taken over 

the companies concerned. For example, Universal Records is no longer a distinct licensor 

but is now controlled by Universal Music Australia, a shareholder licensor. 

6 

3.3 Changes in number of licensors 

3.3.1 The list of participating PPCA licensors (and hence the coverage of the PPCA blanket 

licence) continues to grow as copyright owners enter into standard input agreements with 

PPCA. The current list of licensors (see Attachment 9) exceeds 638. The growth in 

licensors has been most significant in the last two to three years, and is principally driven 

by smaller labels and by artists who have retained copyright in their recordings. 

RCA Limited 

3.4 Changes in number of licensees 

Universal Music Australia Pty Limited 

Name changed to BMG, no longer a 

shareholder, repertoire now controlled by 

SBME (see above) 

'Public Use' licences - includes pelformance of sound recordings, exhibition of music videos, and 

communication of sound recordings as 'music on hold' 

3.4.1 Since the 1985 Authorisations, the number of PPCA7s public performance licences has 

grown from 4,200 to approximately 43,600. Venues may make various uses of recorded 

music. For example, a large hotel may hold a licence covering the use of music in 

restaurants, function rooms, or fitness centres in addition to music on hold. For this 

reason PPCA now classifies its licence coverage on the basis of tariffs, rather than 

venues. Attachment 10 sets out the number and classification of active tariffs applicable 

as at 31 October 2006. As the schedule indicates, commercial premises (including retail 

outlets) and restaurants and cafes represent a significant proportion of the licensees for 

those tariffs. 

3.4.2 PPCA liaises with major representative organisations for the various licensee groups, 

such as the Restaurant & Catering Association, fitness associations, the Australian Hotels 

Association, the Australian Booksellers Association and other representative retail 

associations, to disseminate information and provide updates on tariff reviews and other 

activities. 
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Transmission licences 

3.4.3 PPCA currently has sound recording broadcast licences in place with the vast majority of 

commercial, community, and subscription radio broadcasters. Sound recording licences 
have also been established with commercial and subscription telecasters, and discussions 

are on foot with community telecasters through their representative body (Community 

Broadcast Association of Australia). 

3.4.4 PPCA has comprehensive licences in place with the ABC, covering the telecast of sound 

recordings and music video clips, and the radio broadcast of sound recordings. PPCA has 

also granted licences for the use of sound recordings and music video clips by ABC2 (the 

ABC's digital offering), and its Asia Pacific satellite service. 

3.4.5 As foreshadowed in the 1985 application for authorisations, SBS now holds a licence for 

the use of sound recordings by its radio and television services. 

3.5 Changes in rights licensed 

3.5.1 In 1986 PPCA commenced licensing the public exhibition of music video clips, following 

an extension of the rights formally granted by copyright owners/exclusive licensees via 

PPCA's standard input agreements. 

3.5.2 As a consequence of amendments to the Copyright Act in March 2001, in July 2001 

PPCA extended its licensing schemes to include a tariff covering the communication of 

sound recordings over telephone systems as 'on hold' music (Tariff HM). 

3.5.3 In April 2003 PPCA's scope of rights was extended in a new standard input agreement 

issued to all licensors. This agreement, encompassing both sound recordings and music 

videos, covered Public Performance Rights and certain Transmission Rights (that is, 

broadcast, internet simulcast, webcasting, on-demand streaming, datacasting and music 

on hold). 

3.5.4 Many licensors have yet to grant on-demand and datacasting rights to PPCA. 

Accordingly, at this stage PPCA has not issued any licences for such rights. PPCA is 

currently in discussion with its licensors, and hopes to be able to provide blanket licences 

for both datacasting and on-demand streaming in the near future. 

3.6 Changes in technology 

3.6.1 The utopian suggestion is sometimes made that internet-based technology will make 

collective licensing unnecessary by enabling cost-effective direct licensing by licensees. 
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This suggestion is misconceived. Licensees would still need to contact each licensor and 

negotiate and agree upon a fee. Direct licensing, whether facilitated by use of the internet 

or other means, would remain much less efficient in most situations than obtaining a 

blanket licence through a collective licensing scheme. In any event, a digital direct 

licensing system is far removed from current reality. 

3.6.2 However, new technologies may possibly enhance some opportunities for direct licensing 

and thereby help to promote competition (see the APRA Determination (2006) at para 

7.54). The fact that PPCA licensing arrangements are non-exclusive facilitates those 

opportunities. 

3.6.3 PPCA continues to improve the efficiency of the PPCA collective licensing scheme by 

means of technological enhancements. During 2006 PPCA was pleased to work closely 

with both APRA and DITR to develop a joint online music licensing form, which can 
now be accessed via the www.business.gov.au website. Implemented principally for 

small business, this innovation now allows users of music to complete one on-line form to 

apply for licences covering both musical works and sound recordings. The existing 

offering, which is also accessible from both the APRA and PPCA websites, is scheduled 

for hrther enhancement during 2007. 

3.6.4 PPCA is currently working with software developers to develop its own interactive on- 

line public performance licence application form, to simplify the process for potential 

licensees. It is anticipated that the form will be deployed on the PPCA website around 

April 2007. 

3.6.5 PPCA continues to encourage major licensees to provide electronic logs of sound 

recording use, to facilitate the most accurate and cost effective allocation and distribution 

of net licence fees possible. 
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4. PUBLIC DETRIMENT 

4.1 Summary 

This section of PPCA7s submission: 

(a) sets out: the statutory tests for the Authorisation sought (section 4.2); the 

arrangements in respect of which the Authorisation is sought (section 4.3); 

the market definition to be applied (section 4.4); the market structure and 

characteristics (section 4.5); the non-exclusive nature of the PPCA's 

existing and proposed collective licensing arrangements (section 4.6); and 

the counterfactual to be considered when applying the statutory tests 

(section 4.7); 

(b) reviews relevant factors previously taken into consideration as public 

detriments in: 

i. the APRA Determination (2006) (section 4.9); 

ii. the TPC Determination granting the 1985 Authorisations (section 

4.10); and 

iii. the 1990 TPC Determination denying authorisation in relation to the 

collective licensing of music videos (section 4.1 1); and 

(c) applies the relevant counterfactual (a counterfactual world of exclusively 

direct licensing) (section 4.12). 

The Collective Licensing Arrangements in respect of which authorisation is 

sought would be highly pro-competitive because they provide an additional and 

alternative major avenue for the licensing of rights. They would also be pro- 

competitive in net terms after taking account of any respects in which they might 

lessen competition. Accordingly, there is no net public detriment but a public 

benefit (see section 4.8 and section 4.12). 

The Collective Licensing Arrangements in respect of which authorisation is 

sought would be more competitive and less detrimental than the relevant 

counterfactual world in which the Collective Licensing Arrangements did not 

exist and in which Public Performance Rights and Transmission Rights were 

licensed exclusively by copyright holders dealing directly with users (section 

4.12). 
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4.2 Statutory tests 

4.2.1 In the case of price fixing and agreements that have the purpose, effect or likely effect of 

substantially lessening competition in a market, the ACCC must be satisfied in all the 

circumstances that the relevant agreements and conduct are likely to result in a benefit to 
the public and that the public benefit outweighs or would outweigh the detriment to the 

public constituted by any lessening of competition that has resulted, or is likely to result, 

from the agreements or conduct (TPA s 90(6)(7); s 91 C(7)). 

In the case of exclusionary provisions, the ACCC must be satisfied in all the 

circumstances that the proposed provision or the proposed conduct would result, or be 

likely to result, in such a benefit to the public that the proposed contract or arrangement 

should be allowed to be made, the proposed understanding should be allowed to be 

arrived at, or the proposed conduct should be allowed to take place, as the case may be 

(TPA s 90(8); s 91C(7)). Unlike the test under s 90(6)(7), the relevant detriments are not 

limited to those arising from a lessening of competition (see Australian Association of 

Pathology Practices Incorporated [2004] ACompT 4, 7 April 2004). 

4.3 Relevant arrangements 

4.3.1 Authorisation is sought for the Collective Licensing Arrangements. 

4.3.2 The Collective Licensing Arrangements comprise: 

Input Licences in relation to Public Performance Rights and Transmission Rights; 

Output Licences in relation to Public Performance Rights and Transmission 

Rights; 

License Out Arrangements; and 

Distribution Arrangements. 

Collective Licensing Arrangements and other key terms are defined in Attachment 15. 

4.3.3 The Collective Licensing Arrangements relate to sound recordings and associated 

cinematograph films (including music videos), within the meaning of ss 89 and 90 of the 

Copyright Act. 
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4.4 Market definition 

4.4.1 PPCA submits that the relevant markets are: (a) the market for the acquisition and supply 

of licences for public performance rights for sound recordings and music videos in 

Australia; and (b) the market for the acquisition and supply of licences for transmission 

rights for sound recordings and music videos in Australia (the Affected Markets). This 
may be compared with the single market definition adopted by the ACCC in the particular 

context of the APRA Determination in March 2006 (see paragraph 6.9 of that 

Determination). PPCA does not believe that public performance rights and transmission 

rights are typically regarded as substitutes by licensors or licensees. 

4.4.2 A possible alternative approach to market definition is to define different product markets 

according to types of tariffs. PPCA does not agree that the relevant markets should be 

defined in any such way. However, as in the APRA Determination (2006) (see paragraph 

6.9 of that Determination), it is unnecessary to examine this issue hrther because such an 

approach to market definition would be most unlikely to affect the outcome of the 

assessment of public detriment or public benefit. 

4.5 Market structure and characteristics 

4.5.1 Public Performance Rights and Transmission Rights are now licensed non-exclusively by 

PPCA under a collective licensing scheme and would be licensed on the same basis under 

the Collective Licensing Arrangements for which authorisation is sought. 

4.5.2 Public Performance Rights and Transmission Rights are also licensed directly by 

copyright holders. Nothing in the Collective Licensing Arrangements would alter this 

situation. The non-exclusive nature of PPCA collective licensing contrasts fundamentally 

with the exclusivity of APRA's collective licensing arrangements (see the analysis of 

public detriment in the APRA Determination (2006) at paras 6.17-6.46). 

4.5.3 PPCA does not license rights on behalf of overseas collecting societies, except to the 

limited extent of the arrangement with PPL (see section 2.7). Under this arrangement 

PPCA licenses rights on behalf of a number of copyright holders who are not directly 

represented in Australia (eg through a local record company). This gives Australian 

music users a simple means of accessing the repertoire of smaller foreign labels rather 

than locating the copyright owners in foreign territories and negotiating licences directly 

with them. Direct licensing remains open to those who prefer to deal directly with the 

foreign licence holder. 

Also, PPCA Licensors who do not have direct representation in the UK have the option of 

making their repertoire available as part of PPL's blanket licensing scheme via the 
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PPCAIPPL reciprocal agreement. This is particularly significant for smaller Australian 

labels that do not have direct foreign representation - they are nonetheless able to access 

licence fee income when their repertoire is exploited overseas. 

4.5.4 No other collective licensing societies compete against PPCA in the Affected Markets. 

4.5.5 Public performance rights and transmission rights have a number of key features: 

• Public performance rights and transmission rights are a non-rivalrous product. 

Once a particular sound recording or music video has been created, the public 

performance right and transmission right is able to be used by numerous persons 

at the same time so that the use of the right by any one person does not limit the 

use of that right by another person. 

Public performance rights and transmission rights are non-excludable given the 

compulsory licensing provisions under sections 108 and 109 of the Copyright 

Act. 

• The production of a recording subject to a public performance right or 

transmission right involves a fixed cost. This fixed cost is borne each time a new 

sound recording or music video is created. However, it should be recognized that 

there are additional costs. Over recent years many copyright owners have also 

invested significant sums in digitising repertoire in order to make it available in 

the on line environment. Substantial additional expenditure may also be incurred 

to encourage the use of particular recordings and thereby generate licence fees. 

For example, substantial sums are expended on advertising and other promotional 

activity to raise the awareness of new artists and recordings. 

a Revenue generated through PPCA licensing of public performance right and 

transmission rights is distributed to the owners of the rights (subject to deduction 

of PPCA costs). However, the proceeds distributed from PPCA licensing are not 

the only source of revenue for those owners. 

• In many cases, public performance of a sound recording or music video will 

generate additional revenue for the owner by encouraging hrther use of the 

product, including other broadcasts and performances for which a licence fee is 

payable and other uses such as record sales. 

• Users generally demand a licence in relation to multiple public performance and 

transmission rights. Thus while one sound recording or music video may be a 

substitute for another recording to some users it is often Likely to be 
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complementary to other recordings. As a result, many users require the rights to 

publicly perform or transmit a wide range of recordings. 

Users prefer a flow of sound recordings and music videos to be developed over 

time. In other words, users would not be satisfied with a limited stock of rights 

that can be used again and again. Users gain extra utility by being able to 

consume the rights to use new recordings that are produced over time. 

4.6 Nonexclusive nature of PPCA collective licensing arrangements 

4.6.1 PPCA's capacity to issue licences is governed by the form of the input agreements 

executed by PPCA and its Licensors. All input agreements grant relevant rights on a non- 

exclusive basis, and PPCA licensors remain free to negotiate and settle licences directly 

with anyone who wishes to utilise sound recordings or music video clips within their 

repertoire. 

4.6.2 PPCA's general information leaflet ('Do You Play Music In Your Business?' - see 
Attachment 11) clearly sets out this opportunity, as does PPCA's website licensing FAQ 

'Do I have to get my sound recording licence @om PPCA, or are licences available @om 

anyone else?' (see Attachment 12). 

4.6.3 PPCA understands that direct licences exist for the broadcast of music video clips by pay 

and commercial telecasters, and that the Sydney Light Rail System and the Goodwill 

Games (Brisbane 2001) have arrangements in place with at least one sound recording 

copyright owner. 

4.7 Relevant counterfactual 

4.7.1 The relevant counterfactual is a world without the PPCA collective licensing scheme or 

any other similar collective licensing scheme, ie a world in which licenses for Public 

Performance Rights and Transmission Rights are licensed exclusively in dealings directly 

between users and copyright holders. 

This counterfactual is the alternative scenario that is most likely to exist (see Re 

Australasian Performing Rights Association (1999) ATPR 741-701). In the APRA 

Determination, the counterfactual world considered by the ACCC was a world in which 

APRA would compete with another collective licensing society (see at paragraph 6.16). 

There is no practical likelihood that a second collective licensing society would enter the 

Affected Markets and compete against PPCA. This is mainly because there is no 

apparent profit incentive to attract entry. PPCA is a non-profit organization. As 

explained in section 2.7 of this submission, all profits are distributed to licensors and 
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artists after providing for PPCA's costs and other minor deductions. In the unlikely event 

of any cost savings being achieved by new entry, it is unlikely that the new entrant would 

be able to retain the benefit from them - licensors and artists would be likely to require 

any benefit to be returned to them, just as the benefit of cost-efficiencies achieved by 

PPCA now flows back to licensors and artists. 

4.7.3 As explained in paragraph 4.12.5, the assessment of competition effects and public 

detriment is unlikely to be changed if the counterfactual were taken to be a world in 

which several collecting societies competed with each in the licensing of Public 

Performance Rights and Transmission Rights. 

4.8 The Collective Licensing Arrangements are pro-competitive 

4.8.1 The Collective Licensing Arrangements in respect of which authorisation is sought will 

be highly pro-competitive because they provide an additional and alternative major 

avenue for the licensing of Public Performance Rights and Transmission Rights. They 
would also be pro-competitive in net terms after taking account of any respects in which 

they might lessen competition. Accordingly, the Collective Licensing Arrangements will 

not result in any public detriment but a public benefit. 

4.8.2 The pro-competitive effect of the Collective Licensing Arrangements needs to be 

explained exactly in terms of a "with and without" test, with an explicit comparison of the 

position in a counterfactual world without those Arrangements. See section 4.12 for that 

explicit comparison. However, it is important that sections 4.9-4.1 1 of this submission be 

seen in true perspective. The true perspective, as explained fully in section 4.12, is that 

the potential negative effects on competition are minor when compared with the pro- 

competitive effects of having PPCA as a major competitor. 

4.8.3 The pro-competitive importance of the Collective Licensing Arrangements can readily be 

seen by considering the hypothetical scenario where PPCA is removed from the Affected 

Markets. No one would seriously contend that the removal of PPCA as a major 

competitor would not be a devastating lessening of competition in each of those Markets. 

4.8.4 The pro-competitive effect of the Collective Licensing Arrangements applies to all 

market segments. The Collective Licensing Arrangements create a major competing 

product in all market segments including those where the users are: commercial 

broadcasters; public broadcasters; large public performance rights users; or small public 

performance rights users. The Collective Licensing Arrangements also create a major 

competitive alternative to direct licensing for all types of licensors, namely major 

international record companies, smaller record companies and artists who have retained 

their own copyright. 

PPCA Draft Application for Authorisation - 300307 



4.9 Comparative assessment of the factors considered relevant to public detriment by the 

ACCC in its Determination authorising the APRA collective licensing arrangements in 2006 

Concentration of members' works? 

4.9.1 The characterisation of APRA as a monopoly based on a concentration of members' 

works (see the ACCC's Determination (2006) at paras 6.17-6.21) does not apply to 

PPCA. As explained in section 4.6 of this submission, PPCA's right to licence is non- 
exclusive and hence copyright-holders are entirely free to grant licences directly to users. 

Opt out and licence back provisions ? 

4.9.2 The ACCC's Determination (2006) found that APRA's opt out and licence back 

provisions did not effectively enable direct dealing between copyright holders and users. 

These concerns do not apply to PPCA or the Collective Licensing Arrangements. PPCA 

does not have and never has had any equivalent to APRA's opt out and licence back 

provisions. As explained in section 4.7 of this submission, PPCA's right to licence is 

non-exclusive and hence copyright-holders are entirely free to grant licences directly to 

users. Since PPCA does not take an assignment or an exclusive licence, there is no need 

to develop an opt-out process. Licensees remain free to seek licences directly from rights 

holders and rights holders are equally free to offer licences to potential licensees. 

Import competition 

4.9.3 The ACCC's APRA Determination (2006) discusses the possibility of limitations on 

import competition under APRA's collective licensing arrangements (see at paras 6.47- 

6.49). 

4.9.4 PPCA's licensing arrangements are non-exclusive and hence do not impose any 

limitations on import competition. 

Barriers to entry and new market entrants 

Barriers to entry 

4.9.5 In the APRA Determination (2006) the ACCC found that there were various barriers to 

the entry of competing collective licensing societies or other new entrants. The main 

barriers to entry identified were: 
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1. the costs involved in establishing a system for identifying, recording and 
verifLing music usage, recording and enforcing licence arrangements and 
distributing licence fees received (paragraph 6.54); 

2. APRA's input arrangements, which forestall direct dealing between music owners 

and users andlor the development of other alternative mechanisms for the 

administration of performing rights in the vast majority of cases (paragraph 6.55) 

3. APRA's arrangements with overseas collection societies, which, with the 

exception of United States, effectively deny potential new entrants access to the 

repertoires of those countries (paragraph 6.55). 

4. APRA's grant of blanket licences to users further limits the likelihood that other 

collecting societies will enter the market, or that users will go directly to 

composers or publishers to acquire their rights (paragraph 6.56). 

5. APRA's position in the market is such that few members would chose to forgo 

the benefits of APRA's distribution arrangements in respect of all, or particular 

categories, of their works in order to join an alternative society with limited 

market profile and repertoire, or to take advantage of direct negotiation in relation 

to individual works, categories of works or their entire repertoire (paragraph 

6.57). 

4.9.6 Entry barrier 2. above does not apply to PPCA or the Collective Licensing Arrangements. 

As explained in section 4.6, PPCA does not have an exclusive right to license Public 

Performance Rights or Transmission Rights. Copyright holders are entirely free to deal 

with any competing collecting society or directly with the copyright holder. For the same 

reason, entry barrier 3 above does not apply to PPCA because PPCA's licensing 

arrangements are non-exclusive. 

4.9.7 Extreme care is needed when considering the analysis of barriers to entry in the APRA 

determination to assess barriers to entry in the context of the relevant counterfactual. 

PPCA's position is that, whatever barriers to entry there may be to the entry of additional 

collecting societies in the Affected Markets, there would be a devastating lack of 

competition in those Markets if PPCA were to be removed as a competitor (see section 

4.12 below). 

Digital rights management 

4.9.8 The APRA Determination (2006) found that: DRM is relevant as a tool for administering 

performing rights; DRM is limited to music made available to users in the digital 
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environment; DRM is not yet a practical means of administering performing rights for 

APRA members in relation to the vast majority of users or uses of works; and the position 

may change as technology in respect of the way users use musical works develops (see 

paragraph 6.65). 

4.9.9 PPCA submits that the relevance of DRM is limited in the context of Public Performance 

Rights and Transmission Rights, at least over the next decade and probably over the long 

term: 

as far as PPCA is aware, there is no reasonable foreseeable prospect of DRM 
facilitating the accurate recording of ownership in the underlying work of all 

online digitally delivered music; 

DRM would appear to have no role in licensing, and monitoring, except in 

relation to music delivered online; 

there is no reasonably foreseeable prospect of music being delivered exclusively 

by online delivery platforms; and 

even if, contrary to the factual position, DRM could provide an accurate online 

identification of copyright holders in the underlying work, DRM could not 

facilitate negotiations for the licence of the public performance or transmission 

right between the proposed user and each and every copyright owner. 

Audio watermarking and audio fingerprinting 

4.9.10 Emerging broadcast monitoring technologies may assist in monitoring the use of sound 

recordings and music videos in radio broadcasting but, as noted in the APRA 

Determination (see at paras 6.71-6.73) are of limited relevance in terms of new entry. 

This is partly because such technologies are limited to monitoring and do not assist in 

identifying the copyright holders of the recordings broadcast. Nor do they have any 

application outside the area of radio broadcasting. 

Creative commons licensing 

4.9.1 1 The Collective Licensing Arrangements would not prevent a copyright holder from 
engaging in creative commons licensing. As explained in section 4.6, PPCA does not 

have an exclusive right to license Public Performance Rights or Transmission Rights. 
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4.9.12 The creative commons licensing model is not, nor is it intended to be, an alternative 

means of monitoring andlor collecting royalties in respect of Public Performance Rights 
or Transmission Rights. 

Monopoly conduct by PPCA 7 

Possible sources of monopoly power 

4.9.13 The APRA Determination (2006) found that APRA had a virtual monopoly in respect of 

performance rights licences in Australia given that: 

1. virtually all music owners in Australia are APRA members; 

2. APRA's opt out and licence back provisions, even as modified in response to the 

ACCC's draft determination, significantly limit the possibility of users sourcing 

performance rights to Australian works by alternative means, such as through 

direct dealing or specialist collection societies in most cases; 

3. APRA's arrangements with overseas collection societies similarly foreclose the 

possibility of users sourcing performance rights to overseas works through other 

means, other than in the case of US works; 

4. even if APRA's input and overseas arrangements were less restrictive, by 

generally offering users blanket licences APRA eliminates incentives for music 

owners and users to negotiate performing rights other than through it; and 

5. absent APRA's arrangements, there are still significant financial barriers to 

alternative collection societies establishing. 

4.9.14 PPCA's position is materially different from that of APRA in several major respects: 

Factor 2 does not apply. PPCA does not have an exclusive right to licence Public 

Performance Rights or Transmission Rights (see section 4.6 of this submission). 

Factor 3 does not apply. PPCA has no arrangements with overseas collection 

societies that foreclose the market - PPCA's licensing arrangements are non- 

exclusive. 

Factor 4 (blanket licences as a barrier to entry) needs to be considered carefully in 

the context of PPCA. PPCA has never been an exclusive licensor - the 

opportunity for direct licensing has always existed. Potential licensees have the 
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choice of obtaining a direct licence or a collective licence. It would be incorrect 

to say that PPCA has erected a barrier to entry when the licensee has a choice up 

front of whether or not to obtain a licence directly from the copyright holder. By 
contrast, under the APRA arrangements the licensee had no such choice. 

4.9.1 5 PPCA is constrained by the threat of substantially increased enforcement costs if it were 

to increase its licence fees unreasonably. This threat is constantly present when PPCA 

assesses any possible changes to tariffs. The importance of this factor when assessing 

market power in the context of collective licensing is as explained by Sobel in "The 

Music Business and the Sherman Act: An Analysis of the 'Economic Realities' of 

Blanket Licensing" (I 983) Loyola Entertainment Law Review 2 at 38-39: 

. . . Note that if ASCAP and BMI issue only Q1 licenses, several music users (43 

minus Q1) will be left without blanket licenses. ASCAP and BMI cannot be 
indifferent to this, because as long as some music users do not have licenses, 

ASCAP and BMI will have to spend money on copyright enforcement to be 

certain that those who do not have licenses do not take a "free ride" by using 

music without paying for it. This is why ASCAP's and BMI's marginal costs 

actually are negative. If their true marginal cost curve is represented by MC2, 

marginal cost equals marginal revenue at quantity Q2, at which point the price 
for each blanket license will be P2. If their true marginal cost curve is 

represented by MC3, marginal cost equals marginal revenue at quantity 43, at 

which point (theoretically) the price for each blanket license will be P3. In other 

words, ASCAP's and BMI's ability to charge higher-than-competitive licensing 

fees is directly inhibited by its copyright enforcement costs; and if those costs 

become great enough, the result is precisely the same as it would be under 

perfectly competitive conditions. 

The dampening effect that copyright enforcement costs have on the licensing 
fees charged by ASCAP and BMI is more than mere economic theory. In 

Broadcast Music, Inc. v. Moor-Law, Inc., 527 F Supp 758 (D Del 1981), 

affirmed 691 F2d 490 (3d Cir 1982), the District Court found, as an observed 

fact, that, 

. . . while normal competitive forces do not operate in this market, it is not true 

that BMI's price for its [nightclub] license is unconstrained. Testimony at trial 

convinced me that the free rider problem does provide a significant constraint on 

the price BMI charges. The higher the price it charges, the greater the resistance 
of [nightclub] users is likely to be, and, conversely, the lower the price, the 

lower the resistance will be. Since the free rider problem tends to make BMI's 

enforcement costs high and can, indeed, cause increased costs to more than 
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consume increased revenue from a higher price, BMI considers this problem 

when setting a price. (at 764). 

4.9.16 PPCA therefore submits that it would be inaccurate and misleading to treat PPCA in the 

same way as APRA, ie as "an unconstrained monopolist" that "would be likely raise 

prices above economically efficient levels to maximise monopoly rents" (see the APRA 

Determination (2006) at paragraph 6.98). 

4.9.17 PPCA has not misused any market power on any occasion. The main contentious issue 

since the 1985 Authorisations has been PPCA's proposal to increase Tariff E, a matter 

now before the Copyright Tribunal. That issue has arisen, not as an exercise of market 

power, but as an understandable attempt to reflect current market value and thereby 

rectifL the problem of historically uncommercial low rates (see further paras 2.11.2- 
2.1 1.7 above and Attachment 13 (Affidavit of Stephen Peach, CEO of PPCA, in these 

proceedings). In future, the ACCC will be able to participate in proceedings of the 

Tribunal where such participation is requested by any party to the proceedings (see 

paragraph 4.9.20 below). 

4.9.18 PPCA agrees with the views expressed by the ACCC in the APRA Determination (2006) 

that the eficient pricing of non-rivalrous goods (in the case of PPCA, the Public 

Performance Rights and Transmission Rights) is a complex issue and that it is not for the 

ACCC to determine an efficient price (see paras 6.91-6.100). Indeed, the concept of an 

efficient price is highly theoretical in this context and difficult or impossible to apply in 

practice. Given that practical difficulty or impossibility, the criterion of "efficient 

pricing" has not been adopted by the Commonwealth Parliament as the statutory test to be 

applied by the Copyright Tribunal when reviewing licence fees under the Copyright Act. 

Negotiation of licences and licence terms 

4.9.19 The APRA Determination (2006) identified certain concerns about users being obliged to 

obtain a blanket licence from APRA even where it is feasible to negotiate a licence 

directly with the copyright holder (see at paras 6.101 -6.127). Attention was also drawn to 

the absence of any discount on the APRA licence fee if in fact a direct licence was 

procurable. The same concerns do not arise in relation to PPCA or the Collective 

Licensing Arrangements because PPCA does not have an exclusive right to license. 

The Copyright Tribunal 

4.9.20 The APRA Determination found that APRA's market power was not filly constrained by 

the availability of review of licences by the Copyright Tribunal under the Copyright Act 

for two main reasons: 
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1. Proceedings in the Copyright Tribunal involved delay and costs likely to be 

beyond the resources of small parties (see at paras 6.153-6.158). 

2. The Copyright Tribunal was not required to determine licence fees in accordance 

with the economic principle of efficient pricing (see at paras 6.159- 160). 

4.9.21 Since the APRA Determination, the Copyright Act has been amended to give the ACCC 

additional powers in relation to proceedings before the Copyright Tribunal. Under 

amendments to the Act in 2006, the Copyright Tribunal may make the ACCC a party to 

Copyright Tribunal proceedings if the ACCC asks the Copyright Tribunal to make it a 

party and the Copyright Tribunal considers that it is appropriate to do so (s 157B). The 

Copyright Tribunal must also consider the effect of any ACCC guidelines when making 

determinations, if requested to do so by a party to Tribunal proceedings (s 157A). The 

ACCC has published draft guidelines for public comment (Copyright Licensing and 

Collecting Societies - A Guide for Licensees: Draft for Comment (November 2006)). 
Adoption of the draft guidelines or similar guidelines will help to overcome the concern 

previously voiced in some quarters that Copyright Tribunal proceedings took insufficient 

account of economic principles. 

4.9.22 PPCA does not believe that the licence fees that would be arrived at in a workably 

competitive market would be significantly different from those arrived at by the 

Copyright Tribunal when exercising its power of review. PPCA relies on economic 

experts to assist the process of tariff review and, in the event of a dispute reviewed by the 

Copyright Tribunal, that analysis is tested before the Tribunal. Moreover, as noted in 

paragraph 4.9.17 above, the concept of an efficient price is highly theoretical in the 

context of rights of the kind in issue here and difficult or impossible to apply in practice. 

Given that practical difficulty or impossibility, the criterion of "efficient pricing" has not 

been adopted by the Commonwealth Parliament as the statutory test to be applied by the 

Copyright Tribunal when reviewing licence fees under the Copyright Act. Accordingly, 

Parliament introduced the concept of "equitable remuneration" rather than imposing a 

criterion of "efficient pricing". 

4.9.23 PPCA does not disagree with the finding of the ACCC in the APRA Determination that 

the delay and costs associated with Copyright Tribunal proceedings make this regulatory 

mechanism less effective as a constraint on the possible exercise of market power than 

competitive market-based constraints would be in an ideal world. However, no such ideal 

world exists or is likely to exist (see section 4.12). In the actual world, the right of review 

by the Copyright Tribunal is an essential and important regulatory safeguard and it is 

difficult to comprehend what a viable alternative would be. As noted in paragraph 4.9.20, 

this safeguard has been further strengthened by the recent amendments to the Copyright 

Act. 
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4.9.24 In addition, it is worth noting that while there can be delay and costs associated with 

Copyright Tribunal proceedings, parties are not required to attend the Copyright Tribunal. 

If parties do not chose to attend, they are able to rely upon the Copyright Tribunal to 

determine remuneration. The Copyright Tribunal is an independent tribunal and does not 

merely "rubber stamp" licence schemes brought before it by rights holders for 

determination. 

Alternative dispute resolution process 

4.9.25 PPCA is also subject to the Board of Review mechanism, the existence of which is 

published prominently in the information provided to licensees and prospective licensees. 

The operating assumption is that the Board of Review will apply the same criteria as 

those applied by Copyright Tribunal under the review procedure in the Copyright Act. 

Code of Conduct for Australian Collecting Societies 

4.9.26 In the APRA Determination (2006)' the ACCC found that the Code of Conduct for 

Australian Collecting Societies did not reduce APRA's capacity to impose licence terms 

and conditions which reflected APRA's position as a monopoly provider of performance 

rights licences in Australia. 

4.9.27 PPCA could not be described as a "monopoly provider" of Public Performance Rights and 

Transmission Rights in Australia. As explained in section 4.6, PPCA's right to licence 

Public Performance and Transmission Rights is non-exclusive and is subject to statutory 

licences. 

4.9.28 Although no one would suggest that the Code of Conduct would neutralise any possible 

market power that PPCA may have, the Code does have a constraining influence. No 

rational collecting society would wish to be the subject of an adverse report by the Code 

Reviewer. The Code also reinforces the protections to users provided by the Copyright 

Tribunal review procedure and the Board of Review dispute resolution procedure. 

Distribution rules 

4.9.29 The Collective Licensing Arrangements are comparable to those of APRA in linking 

returns to licensors to the demand for the rights they own. PPCA licensors have a high 

incentive to promote competition for the use of the public performance and transmission 

rights they own. PPCA's Distribution Policy (see Attachment 5) ensures that licensors 

receive distributions which substantially reflect the demand for each user's rights. PPCA 

notes the positive finding made about the link between distribution and demand in the 

APRA Determination (see paragraph 6.208). 
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4.10 Assessment of the factors considered relevant in the public detriment analysis of the TPC 

in its Determination relating to the 1985 Authorisations 

4.10.1 In 1985, the TPC made several findings to the effect that the PPCA collective licensing 

arrangements then proposed would to some extent lessen competition. The findings in 

question were: 

The collective licensing arrangements create a "common front" that gives record 
companies some protection from pressures on them to make concessions on 

licensing fees or terms. 

The market power of record companies is increased by acting collectively - in 

particular, this enhances their bargaining power. 

The collective PPCA scheme has a "levelling effect" that reduces the opportunity 

for competition between record companies (resulting eg from a desire to achieve 

airplay or particular labels) being reflected in the waiving of licence fees or in 

differential licence fees or in other terms of dealing. 

"The PPCA scheme means that licensing fees will not be negotiated by individual 

record companies and that is the anti-competitive detriment which weighs against 

the strength of any public benefit arising from the use of standard forms" 

(paragraph 102). 

4.10.2 PPCA submits that the TPC findings indicated above are highly questionable and/or 

should not be applied to the Collective Licensing Arrangements: 

The findings made by the TPC resulted from an incorrect application of the 

statutory test for authorisation, which requires an assessment of any net lessening 

of competition in a market. Even if one accepts that the findings identified above 

were correct factually (which is not conceded) the aggregate lessening of 

competition would be far less significant than the extent to which competition 

would be lessened in the counterfactual world, where there would be no PPCA 

collective licensing arrangements. The TPC Determination failed to identify the 

relevant counterfactual world (see paragraphs 92-95 of the Determination, where 

no mention is made of any counterfactual) and failed to assess the net effect on 

competition of collective licensing arrangements in the actual world as compared 

with the counterfactual world in which there are no such collective licensing 

arrangements (see the flawed reasoning at paragraphs 92-95 of the 

Determination). 
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2. None of the particular findings in question holds true in relation to the Collective 

Licensing Arrangements: 

The Collective Licensing Arrangements would not protect record 

companies from pressures on them to make concessions on licensing fees 

or terms. On the contrary, additional pressure will be created because 

PPCA offers a joint product at a price that reflects the low transaction 

costs and the relative efficiency of the collective licensing scheme. 
Additionally, each licensor can license only its own copyright and hence 

its leverage in negotiations is much lower. 

It is incorrect to say that the market power of record companies is 

increased by acting collectively, in particular by enhancing their 

bargaining power. The record companies do not act collectively by 

setting PPCA prices or non-price terms and conditions. PPCA determines 

prices and non-price terms and conditions of licences independently of its 

shareholder or other members. In particular: PPCA is authorised by the 

licensors to separately determine the amount of output licence fees; 

PPCA does not act as an "agent" of any record company or other licensor; 

PPCA negotiates and settles fees payable for output licences and does so 

independently of, and without direction from, any licensor; the process of 

negotiating and settling the licence fees is conducted by the CEO of 

PPCA or a delegate; neither the CEO nor the delegate is a representative 

of any licensor and neither has access to information about the licensing 

fees charged by any licensor when dealing directly with licensees. It 

should also be noted that PPCA does not "work" a catalogue in the way 

that a record company actively does. 

The Collective Licensing Arrangements would not have a "levelling 

effect" that reduces the opportunity for competition between record 

companies (resulting eg from a desire to achieve airplay or particular 

labels) being reflected in the waiving of licence fees or in differential 

licence fees or in other terms of dealing. PPCA licences offer a 

differentiated product and product differentiation is pro-competitive. 

Additionally, as noted above: (a) additional competitive pressure will be 

created because PPCA offers a joint product at a price that reflects the 

lower transaction costs and the relative efficiency of the collective 

licensing scheme; and (b) each licensor can license only its own copyright 

and hence its leverage in negotiations is much lower. 
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The statement by the TPC that "The PPCA scheme means that licensing 

fees will not be negotiated by individual record companies and that is the 
anti-competitive detriment which weighs against the strength of any 

public benefit arising from the use of standard forms" (paragraph 102) is 

difficult to understand. PPCA collective licensing arrangements are non- 

exclusive (see section 4.6 of this submission). See also the first and third 

bullet points above. More fundamentally, the statement in question 

misapplies the statutory test for authorisation because it fails to identi@ 

and apply the counterfactual world where licensing is exclusively direct. 

In that counterfactual world there would be a breakdown in competition 

and market failure; see paragraph 4.12. 

4.11 Assessment of the factors considered relevant in the public detriment analysis of the 'TPC 

in its 1990 Determination relating to music videos 

4.1 1.1 In 1990, the TPC made several findings to the effect that the PPCA collective licensing 

arrangements then proposed for music videos would significantly lessen competition. 
The findings in question were: 

The collective licensing scheme would deny the opportunity for broadcasting and 

larger public performance licensees to engage in a competitive bargaining process 

where account is taken ofthe mutual benefits of the transaction to the licensor and 

the licensee. 

The collective licensing scheme would significantly enhance the bargaining 

power of the record companies in individual negotiations with broadcasting and 

larger public performance users of music video clips. 

The collective licensing scheme would standardise deals and detract from the 

flexibility that would exist if the record companies had to compete without being 

able to fall back on the collective licensing arrangements. 

The "alleviating factors" relied on in the 1985 Determination for sound recordings 

did not hold true for music videos. 

4.1 1.2 PPCA submits that these findings were incorrect and should not be followed: 

1. The findings in question resulted from an incorrect application of the statutory 

test for authorisation, which requires an assessment of any net lessening of 

competition in a market. Even accepting the particular findings in question 

(which PPCA does not) the aggregate lessening of competition would be far less 
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significant than the extent to which competition would be lessened in the 

counterfactual world of exclusively direct licensing. The TPC Determination 
failed to identify the relevant counterfactual world (see the flawed reasoning at 

pages 17-27 of the Determination) and failed to assess the net effect on 

competition of collective licensing arrangements in the actual world as compared 

with the counterfactual world in which there are no such collective licensing 

arrangements (see the flawed reasoning at pages 17-27 of the Determination). 

The failure to identify and apply the relevant counterfactual world pervades and 

vitiates the TPC's analysis of competition effects and hence that analysis should 

be disregarded and a fresh start made. 

2. None of the particular findings in question holds true in relation to the Collective 

Licensing Arrangements: 

The Collective Licensing Arrangements would not deny the opportunity 

for broadcasting and larger public performance licensees to engage in a 

competitive bargaining process where account is taken of the mutual 

benefits of the transaction to the licensor and the licensee. The proposed 
collective licensing arrangements would not protect record companies 

from pressures on them to make concessions on licensing fees or terms. 

On the contrary, additional pressure will be created because PPCA offers 

a joint product at a price that reflects low transaction costs and the relative 

efficiency of the collective licensing scheme. Additionally, each licensor 

can license only its own copyright and hence its leverage in negotiations 

is much lower. 

It is incorrect to say that the market power of record companies is 

increased by acting collectively, in particular by enhancing their 

bargaining power. The record companies do not act collectively by 

setting PPCA prices or non-price terms and conditions. PPCA determines 

prices and non-price terms and conditions of licences independently of its 

shareholder or other members. It should also be noted that PPCA does 

not "work" a catalogue in the way that a record company actively does. 

PPCA does not agree that the collective PPCA scheme (as at 1985 or 

under the Collective Licensing Arrangements) would standardise deals 
and detract from the flexibility that would exist if the record companies 

had to compete without being able to fall back on the collective licensing 

arrangements. PPCA licences offer a differentiated product and product 

differentiation is pro-competitive. Additionally, as noted above: (a) 

additional competitive pressure is created because PPCA offers a joint 
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product at a price that reflects the lower transaction costs and the relative 

efficiency of the collective licensing scheme; and (b) each licensor can 

license only its own copyright and hence its leverage in negotiations is 

much lower. 

The "alleviating factors" relied on in the 1985 Determination for sound 

recordings do hold true for music videos today: The commercial 

broadcasters and other major licensees do exercise countervailing market 

power and many commercial broadcasters negotiate direct licences with 

broadcasters for music videos. Under the recent amendments to the 

Copyright Act, the right of review by the Copyright Tribunal will apply to 

all licences issued by PPCA (see paragraph 2.8.4 of this submission). 

4.12 Competition effects and public benefit of the Collective Licensing Arrangements as 

compared with competition effects and public detriment In counterfactual worlds 

4.12.1 The Collective Licensing Arrangements in respect of which authorisation is sought would 

be more competitive and less detrimental than the counterfactual world in which the 

Collective Licensing Arrangements did not exist and in which Public Performance Rights 

and Transmission Rights were licensed exclusively by copyright holders dealing directly 

with users (see paragraphs 4.12.3-4.12.5). See section 4.7 for PPCA's position that this 

counterfactual is the legally relevant counterfactual when applying the statutory tests for 

the Authorisation sought in this application. 

4.12.2 Modifying the counterfactual by having several competing collecting societies would not 

affect the assessment because it is uncertain whether any new collecting societies would 

make the licensing of Public Performance Rights and Transmission Rights more 

competitive (see paragraph 4.12.6 below). In any event, resort to such a counterfactual 

would not be a valid method of analysis under the statutory tests for authorisation (see 

section 4.7). 

Counterfactual world of exclusively direct licensing 

4.12.3 A counterfactual world of exclusively direct licensing would exhibit much less 

competition than now exists in the Affected Markets in two major respects: 

1. PPCA, a major active competitor in the current Markets, would be removed from 

the competitive process. No licensor would be faced with the competitive 

constraint that now arises from the existence of an alternative avenue through 

which a user could obtain a licence if dissatisfied with the terms and conditions 
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offered by a copyright holder. It is difficult to imagine a more devastating way in 

which competition in the Affected Markets could be reduced. 

2. The counterfactual world would be a world in which most or many potential 

licensees would be unlikely to be willing to incur the time and cost of negotiating 
licences directly with each and every copyright holder. The breakdown in the 

operation of Public Performance Rights and Transmission Rights would be far- 

reaching and far beyond the possibility of redress through increased monitoring 

and enforcement efforts. This outcome would be the antithesis of competitive 

markets where Public Performance Rights and Transmission Rights are actively 

traded - it would be a severe market failure. 

4.12.4 The points made in paragraphs 4.12.3 apply to all market segments. Denying users the 
opportunity to obtain an output licence under the Collective Licensing Arrangements 

would be to foreclose an active major competing product in all market segments 

including those where the participants are respectively: commercial broadcasters; public 

broadcasters; large public performance rights users; or small public performance rights 

users. There would also be foreclosure of market opportunity for copyright holders of all 

types because they would be forced to rely on direct licensing alone instead of direct 

licensing plus participation in the Collective Licensing Arrangements. 

4.12.5 In the APRA application, APRA submitted that price competition is respect of 

performing rights would tend to drive price down to marginal cost, which given the 

public good nature of performing rights, would be zero. APRA submitted that this would 

result in market failure as composers would have no incentive for the composition of new 

works. It is possible but uncertain that a parallel situation could arise in a counterfactual 

world of exclusively direct licensing of Public Performance Rights or Transmission 

Rights. PPCA believes that the more likely outcome would be for most or many users not 

to spend the time or incur the cost of obtaining licences for Public Performance Rights or 

Transmission Rights directly from copyright holders. Clearly that outcome would be a 

serious market failure. 

Counterfactual world with several competing collecting societies 

4.12.6 The legally relevant counterfactual is not one in which there are several competing 

collecting societies because such a situation is unlikely to occur (see paragraph 4.7.2). 

However, even if this counterfactual were to be chosen, the assessment would not change. 

PPCA notes and adopts the reasoning of the ACCC in the APRA Determination (2006) 
where the relevant counterfactual was one in which several collecting societies competed: 
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6.186 Predicting how the market for performing rights would respond if it was 

subject to some form of competition is problematic. Where a number of 

collection societies offered different bundles of works, the extent to which 

those societies would compete to supply performing rights would depend 

on the substitutability of their repertoires. To the extent that alternative 

bundles of works are not close substitutes, there would be, at best, limited 

price competition between collection societies. In contrast, where bundles 

of works were close substitutes, there would be significant price 

competition between societies. 

6.187 The degree to which repertoires of works are substitutable depends, 

largely, on the category of user. For example, if a number of collection 

societies repertoires each contained the works of a number of popular 

artist, then a radio station playing popular works would most likely need 

access to each of the collection societies repertoires. That is to say, a radio 

station specialising, for example, in current top 40 hits, would need 

licences to the performing rights of most if not all such hits to remain 

commercially viable. 

6.188 The exception would be if two collection societies were able to grant 

performing licences in respect of the same bundle of works. In this 

instance, given that the societies would be directly competing to supply 

the same bundle of works, the competitive process would be likely to 

drive down the price of performing rights for these works. However, for 

this reason, composers would be unlikely to assign their rights to more 

than one collection society. More generally, in order for collection 

societies to directly compete in this way, they would have to not just be 

able to offer performing rights in respect of some works in common, but 

significant numbers of works in common, otherwise a licence from each 

would still be required to avoid significant holes in the user's repertoire. 

6.189 In contrast, where a user sought, for example, a performing rights licence 

in respect of a small number of works in a particular genre, but did not 

have a particular preference with respect to specific works within the 

genre, then it would be the case that different societies would directly 

compete to supply such rights. In these circumstances, competition 

between societies would be likely to drive down the cost of performing 

rights for users. 

6.190 It is difficult to speculate how the market would react if performing rights 

were administered by a number of competing societies. Indeed, it is 
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unlikely that such conclusions could be drawn unless the market was in 

fact opened up to some form of competition. 

6.191 Most likely, competition would be limited in respect of the supply of 

performing rights to those users who required access to the ful l  range of 

APRA's existing repertoire, and/or whose use of works was spontaneous 

and unpredictable. However, a more competitive market may develop for 
the supply of performing rights to users who require access only to a 

limited range of works and/or whose use was predictable and planned. 

4.12.7 A counterfactual world in which several collecting societies competed with each other 

would generate the public detriment of the transition costs arising from establishing 

additional collecting societies. This element of public detriment is relevant to the 

statutory test for authorisation of exclusionary provisions. The absence of such 

transaction costs is also a public benefit to be taken into account when assessing the 

public benefit of the Collective Licensing Arrangements (see section 5.11 of this 

submission). 
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5. PLlBLlC BENEFITS 

5.1 Summary 

This section of PPCA's submission identifies the public benefits that would result 

fiom the Collective Licensing Arrangements. 

A range of important public benefits would result from the Collective Licensing 
Arrangements: 

1. Highly pro-competitive effect of PPCA participation as major competitor 

Under the Collective Licensing Arrangements, PPCA will remain a major 

competitor in the Affected Markets. By contrast, the counterfactual world of 

exclusively direct licensing would require the removal of PPCA as a major active 

competitor in those Markets. It is difficult to imagine a more devastating 

lessening of competition in the Affected Markets. See section 5.4. 

2. Cost savings 

Administration and monitoring 

PPCA's input arrangements under the Collective Licensing Arrangements will 

create substantial efficiencies and benefits in administration and monitoring. 

Only one organisation incurs the cost of the monitoring necessary for detecting 

infringements and for the purpose of determining members' shares of 

distributions. As a result, monitoring and distribution costs will not be multiplied 

unnecessarily. See section 5.5. 

Negotiation costs 

PPCA's output arrangements under the Collective Licensing Arrangements will 

provide easy, efficient and cost effective access by music users to the right to 

publicly perform or transmit virtually all sound recordings and music videos 

performed publicly or broadcast in Australia and eliminate significant burdens for 

music users, the cost of negotiations with copyright holders and the need to obtain 

new or different licences when the public performance or transmission is varied 

from that which is planned. See section 5.5. 
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3. Copyright compliance and enforcement efficiencies 

Under the Collective Licensing Arrangements, users do not have to check 

whether more than one licence is required. Nor do they have to decide whether to 

obtain an additional licence, with the associated transaction costs, or risk not 

having a licence. 

Making licences available under the Collective Licensing Arrangements will 
encourage users to meet their legal obligation to obtain a copyright licence, 
thereby minimising free riding and encouraging efficient resource allocation. 

In turn, the Collective Licensing Arrangements will generate significant public 

benefits by: (a) reducing monitoring and enforcement costs; and (b) ensuring that 

copyright holders are remunerated for the use of their copyright. 

See section 5.6. 

4. Upholding copyright and competitive trading in Public Performance Rights 

and Transmission Rights 

Achieving and maintaining functional markets for rights protected under the 

Copyright Act is a fundamental public benefit. The Collective Licensing 

Arrangements will have the public benefit of enabling and ensuring hnctioning 

markets for Public Performance Rights and Transmission Rights. There would 

not be functioning markets in the counterfactual world of exclusively direct 

licensing of such Rights. See section 5.7. 

5. Certainty for users 

Another important public benefit of the Collective Licensing Arrangements will 

be providing certainty for users. Blanket licences granted under the Collective 

Licensing Arrangements will give licensees the comfort that they will not infringe 

the Public Performance Rights or Transmission Rights of all Licensors covered by 

a PPCA collective licence. By contrast, in the counterfactual world of exclusively 

direct licensing, licensees would have no such assurance. See section 5.8. 

6. Meeting consumer demand for a joint product 

A further public benefit of the Collective Licensing Arrangements is that they will 

meet consumer demand for a joint product ie a collective licence as well as for 

direct licences. In the counterfactual world of exclusively direct licensing, this 
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consumer demand would not be met and users would be forced to enter into direct 
deals where their preference would be to obtain a collective licence if one were 
available. See section 5.9. 

7. PPCA Performers' Trust Foundation 

Funds are made available by the PPCA Performers' Trust Foundation for 

purposes that are clearly of public benefit. See section 5.10. 

8. Avoidance of cost of transition to counterfactual world of exclusively direct 

licensing 

A further public benefit of the Collective Licensing Arrangements will be 

avoidance of the costs of transition to the counterfactual world of exclusively 

direct licensing. A change to that counterfactual world would entail considerable 

one-off transitional costs for copyright holders and users as well as the ongoing 

costs covered under the first public benefit specified above. See section 5.1 1. 

5.2 Relevant public benefits under the statutory tests 

5.2.1 The benefits claimed are "public benefits" as that concept has been defined and applied in 

various Determinations by the ACCC and the Australian Competition Tribunal. See 

further paragraph 5.5.8. 

5.3 Relevant counterfactual 

5.3.1 The public benefits advanced need to be compared with the position in the relevant 

counterfactual world. 

5.3.2 The relevant counterfactual is the alternative scenario that is most likely to exist. That 

counterfactual is a world without the PPCA collective licensing scheme or any other 

similar collective licensing scheme, ie a world where the licensing of Public Performance 

Rights and Transmission Rights is exclusively between copyright holders dealing directly 

with users (see section 4.7). 

5.4 Pro-competitive effect of PPCA participation as major competitor 

5.4.1 Collective Licensing Arrangements in respect of which authorisation is sought will be 

highly pro-competitive because they provide an additional and alternative major avenue 

for the licensing of Public Performance Rights and Transmission Rights. They would 
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also be pro-competitive in net terms after taking account of any respects in which they 

might lessen competition. See further section 4.8 and section 4.12 of this submission. 

5.4.2 The Collective Licensing Arrangements could well be authorised on the basis of this 

public benefit alone. Further important public benefits are set out in sections 5.5-5.9. 

5.4.3 It should be noted that no parallel public benefit flowed from APRA's collective licensing 

arrangements as assessed by the ACCC in the APRA Determination (2006). APRA was 

found to have monopoly power given that the APRA arrangements were exclusive or at 

least did not enable easy access to direct licensing. By contrast, the markets in which 

PPCA conducts licensing (the Affected Markets) are characterised by the absence of any 

exclusivity and the presence of competitors who are entirely free to deal directly with 

licensors. 

5.5 Cost savings 

Administration and monitoring 

5.5.1 PPCA's input arrangements under the Collective Licensing Arrangements will create 

substantial efficiencies and benefits in administration and monitoring. Only one 

organization incurs the cost of the monitoring necessary for detecting infringements and 

for the purpose of determining members' shares of distributions. As a result, monitoring 

and distribution costs will not be multiplied unnecessarily. Clearly, significant cost 

savings accrue to its members from PPCA's collective administration of Public 

Performance and Transmission Rights compared to the counterfactual world of exclusive 

direct licensing where each licensor has to administer their own rights. The costs involved 

in monitoring use of works for the purpose of calculating licence fees payable and 

distribution of monies collected through licence fees to members and for the purpose of 

detecting infringement of copyright, would also be multiplied if more than one collection 

society administered Public performance Rights and Transmission Rights. 

PPCA blanket licences under the Collective Licensing Arrangements will provide 

certainty to licensees who, in many cases, can have no knowledge of the identity of 

copyright owners. PPCA licences will also provide the convenience of a single licence 

covering a multiplicity of copyright owners. Further, users will save on the 

administrative costs that, in the counterfactual world of exclusively direct licensing, 

would be incurred in establishing which sound recordings and music videos they are able 

to use. If copyright over different sound recordings and music videos were administered 

by each copyright holder, a user would incur considerable administrative expenses in 

making sure that the sound recordings and music videos publicly performed or 

transmitted was in fact licensed. 
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5.5.3 The position of users under the present PPCA collective licensing arrangements is as 

follows: 

Users of protected sound recordings currently have the option of a blanket licence 

under a PPCA scheme or, alternatively, determining the specific recording or 
class of recordings they wish to use, and then researching copyright ownership 

and approaching the copyright owners relevant to each recording (or class of 

recordings) to negotiate terms. 

For one off instances (eg Goodwill Games), or where limited repertoire only is 

required, seeking direct licences may be a cost effective and users of sound 

recordings / music video clips already have that alternative available to them. 

However, for most businesses operating on an ongoing basis the administrative 

overhead involved would be extensive. As an example, a retail store may operate 

for as many as 60 hours per week. At an average duration of 3 to 4 minutes per 

track around 1,030 sound recordings may be publicly performed during the 

period. Although some tracks may be 'recycled' and played multiple times 

throughout the day most businesses need to vary the repertoire to ensure regular 

staff members and customers are not subjected to the same material over and over 

again. 

The effort involved in reviewing sound recordings to determine copyright 
ownership and then contacting the various owners to negotiate the range of 

licences would be extensive, and may require specialist knowledge of sound 

recordings and music video repertoire. It is unlikely that the average business 

will have this capability but, if they have the ability and desire, they are able to 

proceed this way rather than obtain a PPCA blanket licence. 

The position of users under the Collective Licensing Arrangements for which the 

Authorisation is sought would be the same. 

Negotiation costs 

5.5.4 PPCA's output arrangements under the Collective Licensing Arrangements will provide 

easy, efficient and cost effective access by users to the right to publicly perform or 

transmit virtually all sound recordings and music videos performed publicly or broadcast 

in Australia and eliminate significant burdens for music users, the cost of negotiations 

with copyright holders and the need to obtain new or different licences when the public 

performance or transmission is varied from that which is planned. These cost savings are 

PPCA Draft Application for Authorisation - 300307 



the savings to be made by not actualizing the counterfactual world of exclusively direct 

licensing. 

5.5.5 There are significant transaction cost savings for most users of sound recordings and 

music videos from being able to deal with PPCA in respect of Public Performance Rights 

and Transmission Rights. Smaller users, or those whose use is spontaneous and 

unpredictable, are likely to achieve significant transaction cost saving through dealing 

with PPCA for all their licensing needs. Similarly, large users, and/or those whose use of 

sound recordings and music videos is predictable and planned, are also likely to achieve 

significant transaction costs savings through being able to deal with a single collection 

society. Where a potential licensee believes that it would be advantageous to obtain a 

licence directly from copyright holders rather than to obtain a blanket licence from PPCA, 

then both the potential licensee and the copyright holders are entirely free to deal directly. 

5.5.7 PPCA believes that the negotiation cost savings from the Collective Licensing 

Arrangements are closely comparable to the negotiation cost savings identified in the 

APRA Determination (2006) and notes the ACCCYs conclusion in that Determination 
that: " ... the administration of the performing rights in respect of virtually the entire 

world wide repertoire of sound recordings and music videos works through a single 

collection society generates significant negotiation cost savings for both the owners of 

sound recordings and music videos and the overwhelming majority of users." 

5.5.8 Attention is drawn to the real difficulty that users face as a result of the complexities of 

the concept of a protected sound recording under the Copyright Act. PPCA public 

performance licences for sound recordings have the major advantage for users that they 

avoid the need to determine whether or not a given sound recording is a protected sound 

recording: 

The complexity of the copyright law regime which provides protection for the public 

performance of sound recordings in Australia is such that there is no simple way to 

determine whether a sound recording is protected for the purposes of Australian law, 

or how the law applies to a particular sound recording fiom any country. It is not 

possible to draw any simple rules as guidance for licensees. It is impossible for 

PCCA or anyone else to provide a set of simple guidelines for users. This 

complexity is not the doing of PPCA but the result of the approach adopted by the 

Commonwealth Government when framing the legislation. 

Determining whether a recording is protected for public performance requires 

obtaining certain information about the recordings which may not be readily 

ascertainable, and applying a series of tests to the recording to determine whether 

there are connecting factors to a protected country. Because protection can depend 
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on a range of connecting factors in any one case, licensees would find it, for all 

practical purposes, impossible to determine with any certainty whether a recording 

was protected or not. 

a To take an example of high practical importance, there is no clear category of "US 

recordings" to which a simple rule could be applied. Indeed, the use of such a term 

is inherently misleading. It is not correct to assume that all recordings featuring 

artists who are American citizens or residents are unprotected, nor that all 

recordings made in America are unprotected, nor that all recordings made by 
American record companies are unprotected. In each case, there may be a factor in a 

particular recording which connects it to a protected country, and makes it a 

protected recording. 

a Even where a sound recording does not have a connecting factor to a protected 

country, a period of interim copyright protection for public performance will still 

apply to the recording for a period of up to seven weeks after its initial release date 

overseas, unless the recording is commercially released in Australia during that 

period. New release recordings not yet published in Australia are protected during 

this interim period. 

a PPCA expects that the proportion of sound recordings which are protected for public 

performance under Australian copyright law will significantly increase as a result 

of the FTA Amendments to the Copyright Act that came into effect on 1 January 

2005. Under those amendments any person (e.g. a recording artist) who 

participates in the performance recorded on the sound recording becomes a 

"maker" of that recording, together with the record company. It is the nationality 

of residence of the "maker" that determines whether or not a sound recording is 

protected, amongst other criteria. The presence of even one band member, 

backing singer or session musician who was a citizen or resident of a protected 

country could, on PPCA's analysis, have the effect that a licence would be needed 

to play that recording after the amendments came into effect. 

a Any licensee trying to play only unprotected sound recordings runs the risk of 

inadvertently playing some protected sound recordings and unknowingly 

infringing copyright. The blanket licence offered by PPCA protects licensees 

against the legal difficulty of having to distinguish between protected and 

unprotected recordings, and ensures that licensees are authorised to play the broad 

repertoire of licensed recordings offered by PPCA licensors. This repertoire 

covers substantially all sound recordings commercially released in Australia. In 

PPCA's view it would be for all practical purposes impossible for any licensee to 

attempt to play only unprotected recordings. 
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Weighing the public benefit of cost savings accruing from the Collective Licensing Arrangements 

5.5.9 The Australian Competition Tribunal in Qantas Airways Limited [2004] ACompT 9 at 

50-5 1 stated that: "while the Tribunal does not require that efficiencies.. .necessarily be 
passed on to consumers, in some circumstances, gains that flow through only to a limited 

number of members of the community will carry less weight" and that: "Benefit to the 

public is to be given a broad definition which, in addition to group interests, takes into 

account (with appropriate weighting) individual interests to the extent that such interests 

are considered by society to be worthy of inclusion and measurement." Accordingly, cost 

savings are a public benefit where they are passed on to consumers, passed back to 'a 
range of shareholders' as dividends or reinvested in the firm. However, the weighting to 

be given depends on the extent to which the benefits will be dispersed in the community 

and the time period over which the benefits will extend. 

5.5.10 The TPC Determination in 1990 (refbsing to grant authorisation to PPCA's collective 

licensing arrangements for music videos) took the position that efficiency gains were 

private benefits, not public benefits. That position, which appears to have materially 
influenced the decision not to grant authorisation, is inconsistent with the definition of 

public benefit adopted by the Australian Competition Tribunal in Qantas Airways Limited 

(2004). Accordingly, PPCA submits that the approach taken to public benefit by the TPC 

has been overturned and that the reasoning and findings of the TPC on this question 

should be disregarded. 

5.5.11 The benefit from efficiency gains, in the form of administration, monitoring and 

negotiation cost saving, resulting from the Collective Licensing Arrangements would pass 

to: 

PPCA's Licensors. Licensors benefit as recipients are entitled to a share of 

royalties derived from PPCA's Collective Licensing Arrangements. 

Australian recording artists. Many Australian recording artists also benefit as 

recipients of public performance and broadcast royalties derived from PPCA's 

Collective Licensing Arrangements. If artists are signed to PPCA, they are 

entitled to a direct payment from PPCA. If the artist is not signed to PPCA, they 

would, in many cases, receive a share of royalties received by PPCA's Licensors, 
in accordance with the terms of recording agreements with record labels. 

the Australian community. Consumers have the benefit of the creative and cultural 

efforts produced by PPCA's Licensors and Australian recording artists. 
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5.6 Copyright compliance and enforcement efficiencies 

5.6.1 Given PPCA's grant of blanket licences under the Collective Licensing Arrangements, 

users can be certain that they are licensed in virtually all situations where public 

performance or transmission is subject to copyright. This has several benefits for users: 

they do not have to check whether more than one licence is required; and 

they do not have to decide whether to obtain an additional licence, with the 

associated transaction costs, or risk not having a licence. 

Making licences available under the Collective Licensing Arrangements also encourages 

users to meet their legal obligation to obtain a copyright licence, thereby minimising free 

riding and encouraging efficient resource allocation. 

5.6.2 The position has changed very considerably since 1990 when the TPC found that 

broadcasters would not be likely to derive any evident benefit. Today, many releases of 

sound recordings are accompanied by music videos. 

5.6.3 As in the context of the APRA collective licensing arrangements assessed in the APRA 
Determination (2006), the public benefits of the Collective Licensing Arrangements 

identified above are likely to be greater in the case of small users with multiple, 

spontaneous and unpredictable requirements (e.g. cafes, fitness centres, hotels and retail 

stores) than in the case of large users (such as broadcasters) or users who have limited 

requirements or can predict their requirements; see the APRA Determination (2006) at 

paragraph 6.266. 

5.6.4 The Collective Licensing Arrangements will generate significant public benefits by: (a) 

reducing monitoring and enforcement costs; and (b) ensuring that copyright holders are 

remunerated for the use of their copyright. PPCA monitors compliance on a collective 

basis, as by conducting random sample inspections, and looks for breaches of copyright 

in relation to the rights of any or all licensors. An individual licensor cannot achieve 

anywhere near the same efficiencies in looking for breaches of their own particular rights. 

The conduct of licensees typically involves the rights of hundreds or thousands of 

copyright holders, and it would be a waste of resources for any one licensor to attempt to 

detect breaches when a comprehensive search for breaches of the rights of numerous 

copyright holders can be made at the same time at no or very little additional cost. 
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5.7 Upholding copyright and competitive trading in Public Performance Rights and 

Transmission Rights 

5.7.1 Effective administration is essential to ensuring that functional markets for public 

Performance and Transmission Rights exists, a point made in the APRA Determination 

(2006) at paragraph 6.273 in the context of performing rights. As also recognized in the 

APRA Determination, achieving and maintaining a functional market for rights protected 

under the Copyright Act is a fundamental type of public benefit. 

5.7.2 The Collective Licensing Arrangements will have the public benefit of enabling and 

ensuring functional markets for Public Performance Rights and Transmission Rights. 
This is apparent from due consideration of the counterfactual world of exclusive direct 

licensing. As discussed in paragraph 4.12.3, in that counterfactual world most or many 

potential licensees would be unlikely to be willing to incur the time and cost of 

negotiating licences directly with each and every copyright holder. The breakdown in the 

operation of Public Performance Rights and Transmission Rights would be far-reaching 

and far beyond the possibility of redress through increased monitoring and enforcement 

efforts. This outcome would be the antithesis of competitive markets where Public 

Performance Rights and Transmission Rights are actively traded - it would be a severe 

market failure. By contrast, the Collective Licensing Arrangements provide an effective 

alternative avenue to direct licensing where the costs of direct licensing make it unlikely 

that users will take the time or trouble to negotiate directly with copyright holders. 

5.7.3 In the counterfactual world of exclusively direct licensing, most or many users are likely 

to free ride with the effect that copyright holders would not be appropriately remunerated 

for the public performance and broadcasting of their sound recordings and music videos. 

That would be contrary to the legislative intention of the Copyright Act and would reduce 

incentives to create new recordings. 

5.8 Certainty for users 

5.8.1 Another important public benefit of the Collective Licensing Arrangements is providing 

certainty for users. Certainty "of repertoire" for users was considered to be a relevant and 

significant public benefit in the APRA Determination (2006) (see at paragraphs 6.282- 

6.285). 

5.8.2 Blanket licences granted under the Collective Licensing Arrangements will give licensees 

the comfort that they will not infringe Public Performance Rights or Transmission Rights 

of all Licensors covered by a PPCA collective licence. By contrast, in the counterfactual 

world of exclusively direct licensing, users (particularly those unable to predict in 

advance exactly which works will be played) would be forced to obtain licences from 
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numerous copyright holders and considerable time and resources would be needed to 

determine the relevant copyright holders to be approached for direct licences. 

5.8.3 The public benefit of certainty for users is relevant mainly in respect of users who are not 

necessarily in a position to preselect all the sound recordings and music videos they wish 

to use (eg radio broadcasters, cafes, fitness centres). Where the use of sound recordings 

and music videos is predictable and planned, and known well in advance, users can deal 

directly with the copyright holders; as explained in section 4.7, PPCA licences are non- 

exclusive. 

5.9. Meeting consumer demand for a joint product 

5.9.1 A further public benefit of the Collective Licensing Arrangements is that they will meet 

consumer demand for a joint product, ie a collective licence, as well as for direct licences. 

In the counterfactual world of exclusively direct licensing, the consumer demand for the 

joint product would not be met and users would be forced to enter into direct deals with 

licensors when their preference would be to obtain a collective licence if one were 

available. 

5.9.2 The demand for PPCA's collective licences is evident from the large number of current 

public performance licences and from the transmission licences that have been granted to 

date. See section 3.4 above. 

5.10. PPCA Performers' Trust Foundation 

5.10.1 The PPCA Performers' Trust Foundation was established in 1975 for the purpose of 

promoting and encouraging music and the performing arts. PPCA has funded and co- 

administered with the Musician's Union and the Media Entertainment and Arts Alliance 

(formerly Actor's Equity). The Trustees during the period 1 July 2005 - 30 June 2006 
were John O'Donnell, Stephen Peach, Patricia Amphlett and Denis Shelverton. 

In exercising their powers pursuant to the provisions of the Trust, the Trustees have the 

power to pay or to apply the Trust Fund to or for the benefit of such beneficiaries as the 

Trustees in their absolute discretion from time to time determine in respect of one or more 

of the following purposes: 

1 .  performance at concerts at or for charitable institutions such as hospitals or homes 

for the aged; or, 

2. scholarships for the promotion and encouragement of musical and theatrical 

education; or 
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3. the promotion and encouragement of the performing arts to the general public; or, 

in particular, 

4. the aid or assistance of any beneficiary who in the opinion of the Trustees is 
unable to adequately maintain herselfhimself by herlhis own exertions and other 
income. 

5.10.2 As at 30 June 2006, the Trust had provided $1,773,848 for these purposes since the 

inception of the Trust on 2 February 1984. 

The Trust has tended to assist fledgling projects, such as the Garma Festival, (which is 

one of the most significant indigenous cultural and cultural exchange events in Australia), 

the Broken Hill Military Tattoo, the National Band Championships and the Australian 

Flute Convention. In many instances, support from the PPCA Trust has allowed events to 

take place in remote and regional areas, bringing access to entertainment and arts 

education that may otherwise have been unavailable. 

In the 2005-2006 year, four Trust meetings were held and 50 applications were put to the 

Trustees. Of these, 28 were approved totaling $1 10,152.00. Of the successful 

applications 21 related to further education and research; and 7 to festivals, live music 

and local artists. 

5.10.3 The funds provided by the PPCA Performers Trust Foundation are themselves a 

significant public benefit that flows directly from the Collective Licensing Arrangements. 

It is most unlikely that any comparable public benefit would exist in the counterfactual 

world of exclusively direct licensing. Even if copyright holders were each to fund similar 

projects to those funded by the Foundation, the administrative costs would be multiplied 

and would be likely to substantially reduce the level of funds available for distribution. 

5.11 Avoidance of cost of transition to counterfactual world of exclusively direct licensing 

5.1 1.1 A further public benefit of the Collective Licensing Arrangements will be avoidance of 

the costs of transition to the counterfactual world of exclusively direct licensing. 

Avoidance of such transition costs was considered to be a relevant public benefit in the 

APRA Determination (2006) (see at paragraphs 6.297-6.301). 

5.1 1.2 Transition to a system of exclusively direct licensing would mean that copyright holders 

would have to expand and/or strengthen their administrative systems for licensing and for 

monitoring and enforcing their Public Performance Rights and Transmission Rights. The 

aggregate costs of such systems would far exceed the cost of collective licensing and 

monitoring and enforcement under the Collective Licensing Arrangements. 
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5.1 1.3 Transition to a system of exclusively direct licensing would mean that users who are not 

in a position to preselect all the sound recordings and music videos music they wish to 

publicly perform or broadcast (eg radio broadcasters, cafes, fitness centres) would need to 

change their operating procedures or administrative systems to enable them: (a) to 

preselect all the sound recordings and music videos they wish to use; and (b) to identify 

the copyright holders that would need to be approached directly for licences. In the long 

as well as short term, it is unlikely that Public Performance Rights and Transmission 

Rights would be effectively administered by many or most users; as discussed in section 

5.7, the likely scenario would be a breakdown in the upholding and enforcement of 

copyright and market failure. 

5.1 1.4 Some of the costs incurred in changing to the counterfactual world of exclusively direct 

licensing would be transitional and one-off costs. For example, the cost of revising 

existing computer systems or adopting new computer systems may be a one-off expense. 

However, as discussed in section 5.4, considerable ongoing costs would also be involved 

in moving to the counterfactual world of exclusively direct licensing (contrast APRA 

Determination (2006) at paragraph 301). For instance: 

Copyright holders would have ongoing additional costs in running their systems 

for direct licensing and for monitoring and enforcing copyright. The ongoing 

costs of enforcing copyright would be high. 

Users would also have additional ongoing costs, especially the ongoing costs of 

having to identify the relevant copyright holders to be approached for direct 

licences. 
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6. WEIGHING PUBLIC DETRIMENTS AND PUBLIC BENEFITS 

6.1 Summary 

This section of PPCA's submission sets out the application of the statutory tests 

relevant to the Authorisation sought. 

The Collective Licensing Arrangements would not be likely to lessen competition 
in net terms when account is taken, as it should be, of the pro-competitive effect 

of having PPCA as a major competitor in the Affected Markets. Accordingly, in 

terms of competition effects, there is no net public detriment under the statutory 

tests for authorisation. Nor, for the purpose of authorisation of any exclusionary 

provisions, is there any other kind of public detriment. The Collective Licensing 

Arrangements might well be authorised on this basis alone. However, there are 
various additional important public benefits, as outlined below. 

Very considerable public benefits will result from the Collective Licensing 

Arrangements. The public benefits, as discussed in section 5 of this submission, 

are : 

1. the pro-competitive effect of PPCA participating in the Affected Markets 

(see section 5.4); 

2. cost savings in administration and monitoring and in negotiation costs 

(see section 5.5); 

3. copyright compliance and enforcement efficiencies (see section 5.6); 

4. upholding copyright and competitive trading in Public Performance 

Rights and Transmission Rights (see section 5.7); 

5. certainty for users (see section 5.8); 

6. meeting consumer demand for a joint product (see section 5.9); 

7. hnds  are made available by the PPCA Performers' Trust Foundation for 

purposes that are clearly of public benefit (see section 5.10); and 

8. avoidance of the costs of transition to the counterfactual world of 
exclusively direct licensing (see section 5.1 1). 
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• Even if, contrary to PPCA's submission, the ACCC were to find that the 
Collective Licensing Arrangements were likely to cause some net public 

detriment, the public benefits that will flow from the Arrangements 

overwhelmingly outweigh any such detriment. 

6.2 Relevant statutory tests 

6.2.1. The relevant statutory tests are as set out in section 4.2 of this submission. 

6.3 Relevant counterfactual 

6.3.1 The relevant counterfactual is as set out in section 4.7 of this submission. 

6.4 Public benefits of the Collective Licensing Arrangements outweigh any public detriments 

6.4.1 The Collective Licensing Arrangements would not be likely to lessen competition in net 

terms when account is taken, as it should be, of the pro-competitive effect of having 

PPCA as a major competitor in the Affected Markets. Accordingly, in terms of 

competition effects, there is no net public detriment under the statutory tests for 

authorisation (see the detailed explanation in section 4.12 of this submission). Nor, for 

the purpose of authorisation of any exclusionary provisions, is there any other kind of 

public detriment. The Collective Licensing Arrangements might well be authorised on 

this basis alone. However, there are numerous additional important public benefits, as 

specified in paragraph 6.4.4. 

6.4.2 The competition effects of the Collective Licensing Arrangements should be contrasted 

with those of APRA collective licensing arrangements assessed by the ACCC in the 

APRA Determination (2006). In that Determination, the ACCC expressed considerable 

concern about APRA's monopoly power and recognized that structural changes to 

facilitate direct licensing would constrain that market power considerably. By contrast, 

the Collective Licensing Arrangements, like the arrangements authorised by the 1985 

Authorisations, are non-exclusive. As indicated in paragraph 4.9.20 of this submission, it 

would be inaccurate and misleading to treat PPCA in the same way as APRA, ie as "an 

unconstrained monopolist" that "would be likely raise prices above economically efficient 

levels to maximise monopoly rents" (see the APRA Determination (2006) at paragraph 

6.98). 

6.4.3 Even if, contrary to PPCAYs submission, the ACCC were to find that the Collective 

Licensing Arrangements were likely to cause some net public detriment, the public 

benefits that will flow from the Arrangements overwhelmingly outweigh any such 

detriment - see paragraph 6.4.4. 
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6.4.4 Very considerable public benefits will result from the Collective Licensing 

Arrangements. The public benefits, as discussed in section 5 of this submission, in 

summary are: 

1. Pro-competitive effect of PPCA participation as major competitor 

Under the Collective Licensing Arrangements, PPCA will remain a major competitor in 

the Affected Markets. By contrast, the counterfactual world of exclusively direct 
licensing would require the removal of PPCA as a major active competitor in those 

Markets. It is difficult to imagine a more devastating lessening of competition in the 

Affected Markets. See section 5.4. 

2. Cost savings 

Administration and monitoring 

PPCA's input arrangements under the Collective Licensing Arrangements will create 

substantial efficiencies and benefits in administration and monitoring. Only one 

organisation incurs the cost of the monitoring necessary for detecting infringements and 

for the purpose of determining members' shares of distributions. As a result, monitoring 

and distribution costs will not be multiplied unnecessarily. By contrast, the 

counterfactual world of exclusively direct licensing would impose significant additional 

monitoring and distribution costs on each and every licensor. See section 5.5. 

Negotiation costs 

PPCA's output arrangements under the Collective Licensing Arrangements will provide 

easy, efficient and cost effective access by users to the right to publicly perform or 

transmit virtually all sound recordings and music videos performed publicly or broadcast 

in Australia and eliminate significant burdens for users, the cost of negotiations with 

copyright holders and the need to obtain new or different licences when the public 

performance or transmission is varied from that which is planned. By contrast, in the 

counterfactual world of exclusively direct licensing, licensees would suffer from the 

unavailability of any of these cost savings. See section 5.5. 

3. Copyright compliance and enforcement efficiencies 

Under the Collective Licensing Arrangements, users do not have to check whether more 

than one licence is required. Nor do they have to decide whether to obtain an additional 

licence, with the associated transaction costs, or risk not having a licence. 
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Making licences available under the Collective Licensing Arrangements will encourage 

users to meet their legal obligation to obtain a copyright licence, thereby minimising free 

riding and encouraging efficient resource allocation. 

In turn, the Collective Licensing Arrangements will generate significant public benefits 

by: (a) reducing monitoring and enforcement costs; and (b) ensuring that copyright 

holders are remunerated for the use of their copyright. See section 5.6. 

By contrast, in the counterfactual world of exclusively direct licensing, the cost and 

inconvenience of having to obtain a licence from each copyright holder would increase 

monitoring and enforcement costs significantly. This would cause a breakdown in 

copyright compliance and deprive copyright holders of their due remuneration. 

4. Upholding copyright and competitive trading in Public Performance Rights and 

Transmission Rights 

Achieving and maintaining functional markets for rights protected under the Copyright 

Act is a fundamental public benefit. The Collective Licensing Arrangements will have 

the public benefit of enabling and ensuring functioning markets for Public Performance 

Rights and Transmission Rights. By contrast, there would not be functioning markets in 

the counterfactual world of exclusively direct licensing of such Rights because the 

additional costs of licensing that would be imposed on licensees would encourage and 

lead to extensive free-riding. See section 5.7. 

5. Certainty for users 

Another important public benefit of the Collective Licensing Arrangements will be 

providing certainty for users. Blanket licences granted under the Collective Licensing 

Arrangements will give licensees the comfort that they will not infringe the Public 

Performance Rights or Transmission Rights of all Licensors covered by a PPCA 

collective licence. By contrast, in the counterfactual world of exclusively direct 

licensing, licensees would have no such assurance. See section 5.8. 

6. Meeting consumer demand for a joint product 

A further public benefit of the Collective Licensing Arrangements is that they will meet 

consumer demand for a joint product ie a collective licence as well as for direct licences. 

In the counterfactual world of exclusively direct licensing, this consumer demand would 

not be met and users would be forced to enter into direct deals where their preference 

would be to obtain a collective licence if one were available. See section 5.9. 
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7. PPCA Performers' Trust Foundation 

Funds are made available by the PPCA Performers' Trust Foundation for purposes that 

are clearly of public benefit. See section 5.1 0. 

8. Avoidance of cost of transition to counterfactual world of exclusively direct 

licensing 

A further public benefit of the Collective Licensing Arrangements will be avoidance of 

the costs of transition to the counterfactual world of exclusively direct licensing. That 

counterfactual world would entail considerable one-off transitional costs for copyright 

holders and users as well as the ongoing costs covered under the first public benefit 

specified above. See section 5.1 1. 

6.4.5 If, contrary to PPCA's submission (see section 4.7), the ACCC were to adopt a different 

counterfactual, namely the counterfactual world in which there are several competing 

collecting societies, the outcome would not be different. As found by the ACCC in the 

APRA Determination (2006), the competition effects of entry of several additional 

collecting societies are uncertain, and no clear public benefit is apparent (see paragraphs 

6.186-6.19 1, 7.14-7.1 5, 7.33-7.36 of that Determination). This counterfactual world also 

would entail the major detriment of substantial transition costs (see paragraphs 6.297- 

6.30 1 of that Determination). 
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7. THE AUTHORISATION SOUGHT 

7.1 Summary 

This section of PPCA's submission sets out the main elements of the 

Authorisation sought. 

The main elements are: 

1. the arrangements to which the Authorisation should apply (section 7.2); 

2. the parties to the application and the parties to the arrangements to be 

covered by the Authorisation (section 7.3); 

3. the TPA provisions to which the Authorisation should apply (section 7.4); 

and 

4. the period of the Authorisation (see section 7.5). 

The Authorisation should cover the Collective Licensing Arrangements as defined 
in Attachment 15, 

The Authorisation need not be subject to conditions similar to those in the 1985 

Authorisations (see section 7.6). 

Authorisation is sought for a period of 10 years. 

7.2 Relevant arrangements 

7.2.1 Authorisation is sought for the Authorised Conduct as defined in Attachment 15. 

Authorised Conduct comprises the Collective Licensing Arrangements, as defined in 

Attachment 15. Collective Licensing Arrangements include any Input Licences, Output 

Licences, License Out Arrangements or the Distribution Arrangements. Definitions of 

these terms are also set out in Attachment 15. 

7.3 Relevant parties to the application and to the Authorisation 

7.3.1 The application for the Authorisation is made by PPCA on its own behalf and on behalf 

of PPCA Licensors. 

PPCA Draft Application for Authorisation - 300307 



The Authorisation sought should cover all parties to the Collective Licensing 

Arrangements. The relevant parties to be covered are: (a) persons who enter into or give 

effect to a Collective Licensing Arrangement (eg licensors entering into an Input Licence; 

licensees entering into an Output Licence); (b) persons whose relationship to a Collective 

Licensing Arrangement is that of a secondary party within the meaning of section 76(1) 

of the Trade Practices Act 1974 (Cth) (eg someone who attempts to enter into a 
Collective Licensing Arrangement; and (c) persons who are referred to in a Collective 

Licensing Arrangement as having rights or obligations, whether specific to them or for a 

class of persons (eg sub-licensees referred to in an Input Licence). See the definition of 

Party in Attachment 15. PPCA notes that, under section 88(6) of the TPA, an 

authorisation "has effect as if it were also an authorisation in the same terms to every 

other person named or referred to in the application for the authorization as a party to the 

contract, arrangement or understanding or as a proposed party to the proposed contract, 

arrangement or understanding". 

7.4 Provisions of TPA to be covered by the Authorisation 

7.4.1 The Authorisation sought should exempt PPCA and parties to the Collective Licensing 

Arrangements from the application of the prohibitions under section 45 of the TPA 

against: 

(a) agreements and related conduct that have the purpose, effect or likely effect of 

substantially lessening competition in a market; 

(b) agreements and related conduct that are price fixing as defined in section 45A of 

the TPA; and 

(c) agreements and related conduct that fall within the definition of an exclusionary 

provision in section 4D of the TPA. 

See the definition of Authorised Conduct and Relevant Trade Practices Act Prohibitions 

in Attachment 15. 

7.5 Period of the Authorisation 

7.5.1 Authorisation is sought for 10 years. 

7.5.2 PPCA submits that a ten year period of authorisation is warranted. The Collective 

Licensing Arrangements are non-exclusive and hence do not involve the problem of 

foreclosure of direct licensing that led the ACCC to grant a four year period of 

authorisation in the APRA Determination (2006) (see paragraphs 7.55-7.57 of that 
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Determination). The Collective Licensing Arrangements are closely similar to those that 
have been in place for over 20 years without attracting concern or complaint. There is no 

reason to believe that technology is likely to remove the need or justification for the 

Collective Licensing Arrangements over the next decade. 

7.6 Conditions of the Authorisation 

7.6.1 PPCA submits that the Authorisation sought should not include conditions of the kind 
expressed in 1985 Authorisations. In particular, the 1985 Authorisations included 
conditions to the effect that the licensing arrangements authorised: 

would be subject to determinations by the Copyright Tribunal; 

would require non-exclusivity; 

a would retain the Board of Review dispute resolution mechanism; and 

would require notification of rights to prospective licensees. 

There is no need for these requirements to be expressed as conditions in the Authorisation 

because they are covered by the definitions of Input Licence and Output Licence for 

which authorisation is sought. See the definition of Input Licence and Output Licence in 

Attachment 15. 

7.6.2 PPCA submits that the particular form of notification of rights required under the 1985 

Authorisations was unduly onerous and unnecessary. When offering a licence, it should 

be sufficient for PPCA to refer the prospective licensee to: (a) a statement of rights set out 

prominently on PPCA's website with a summary of and links to the relevant provisions of 

the Copyright Act; or (b) to provide a printed brochure containing the same statement of 

rights and summary of the relevant Copyright Act provisions plus details of the PPCA 

website address where the relevant provisions of the Copyright Act can be read in full. 
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