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Summary 
The ACCC proposes to grant authorisation to the trading sanction element of Agsafe’s Code of 
Conduct for a period of 18 months and proposes to grant authorisation to the remaining 
provisions of the Code of Conduct for a period of 5 years.   

The authorisation process 

The Australian Competition and Consumer Commission (ACCC) can grant immunity from the 
application of the competition provisions of the Trade Practices Act 1974 (the Act) if it is 
satisfied that the benefit to the public from the conduct outweighs any public detriment.  The 
ACCC conducts a public consultation process to assist it to determine whether a proposed 
arrangement results in a net public benefit. 

The applications  

On 18 December 2006 Agsafe, on behalf of its members, lodged an application for revocation of 
authorisations A90680 and A90681 and their substitution with authorisations A91027 – 
A91030.   

The substitute authorisations sought by Agsafe relate to the 6th edition of its Code of Conduct 
(Code of Conduct).  The Code of Conduct requires persons and premises involved in the 
storage, handling, transport and distribution of agricultural and veterinary chemicals to be 
accredited through the industry accreditation program (know as the Guardian Program).  
Members of Agsafe, CropLife and Animal Health Alliance are also required to be accredited 
under the Agsafe Guardian Program.  The Code of Conduct also provides for the imposition of 
trading sanctions on businesses that are not accredited under the Guardian Program.   

Background 

Responsibility for the regulation of the use of agricultural and veterinary chemicals is spread 
across jurisdictional boundaries and across several pieces of legislation.   

All chemicals must be registered with the Australian Pesticides and Veterinary Medicines 
Authority before they can be sold in Australia.  State and Territory agencies have responsibility 
for regulating the use, handling and storage of agricultural and veterinary chemicals.   

Industry developed programs, such as the Guardian Program work in conjunction with 
government regulation relating to the use of agricultural and veterinary chemicals. 

Public benefit 

The ACCC considers that the Code of Conduct through the accreditation standards set out in the 
Guardian Program is likely to result in the following public benefits: 

• The knowledge and skill of persons involved in the handling, storage and 
transport of chemicals is likely to be increased resulting in the safer use, 
handling and transportation of agricultural and veterinary chemicals. 
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• End users may benefit from dealing with persons who are trained in storing, 
handling and transporting agricultural and veterinary chemicals. 

• Compliance with legislative requirements relating to the use, storage and 
handling of agricultural and veterinary chemicals is likely to be facilitated.  

Public detriment 

The ACCC considers that the ability of Agsafe to impose trading sanctions on non-accredited 
retailers results in significant public detriments.  These public detriments arise from the 
compulsory requirement for otherwise legally compliant businesses to be accredited by Agsafe 
under the Guardian Program in order to trade in agricultural and veterinary chemicals.   

The ACCC considers that whether a business has the appropriate facilities, procedures and 
trained staff to supply agricultural and veterinary chemical products should not be an issue 
which is addressed by allowing manufacturers or retailers in the industry, through the process of 
authorisation, to withhold supply of products from businesses which are not accredited through 
Agsafe.   

Balance of public benefit and detriment 

The ACCC considers that, in the long term, given the extent of the public detriments likely to 
result from the imposition of trading sanctions, the public benefits arising from the Code of 
Conduct are not likely to outweigh the public detriments.  

Without authorisation of the trading sanctions, retailers and manufacturers will still be required 
to comply with the legislative requirements for using, handling and storing chemicals.  Industry 
programs such as Agsafe's Guardian Program are recognised by governments as an important 
part of the framework for managing agricultural and veterinary chemicals.  The ACCC notes 
that, while the Guardian Program is likely to continue, removing the ability of Agsafe to impose 
trading sanctions may result in a change in the overall management of agricultural and 
veterinary chemicals.  The ACCC acknowledges that a public detriment can arise from too 
sudden a change in the way agricultural and veterinary chemicals are regulated.   

The ACCC concludes that in the short term a continuation of the status quo will provide some 
benefit as industry or the relevant government agencies can consider whether current 
arrangements are sufficient to ensure agricultural and veterinary chemicals are safely managed.   

By proposing to grant authorisation to the trading sanction conduct of the Agsafe Code of 
Conduct for a limited period of time, the ACCC is satisfied that the requirement on members of 
Agsafe, CropLife and Animal Health Alliance to be accredited by Agsafe under the Guardian 
Program will result in a net public benefit. 

Length of authorisation  

Agsafe has sought authorisation for its Code of Conduct.  The ACCC proposes to grant 
authorisation for a period of 18 months to those provisions of the Code of Conduct which allow 
Agsafe, CropLife and Animal Health Alliance members to refuse supply of agricultural and 
veterinary chemicals to businesses because they have not obtained accreditation from Agsafe 
under the Guardian Program.   

During this transitional period government and the industry will have an opportunity to consider 
other alternative mechanisms of regulation – should they be required.   
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The ACCC also proposes to grant authorisation to the remainder of Agsafe’s Code of Conduct 
which includes the requirement that members of Agsafe, CropLife and Animal Health Alliance 
be accredited under the Agsafe Guardian Program for a period of 5 years.  

The next steps 

The ACCC will now seek further submissions from the applicant and interested parties in 
relation to this draft determination prior to making a final decision.  The applicant and interested 
parties may also request that a conference be held to make oral submissions on the draft 
determination. 
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List of abbreviations  

ACDC Australian Commercial Disputes Centre 

Agvet Code Agricultural and Veterinary Chemicals Code Act 1994 

Agvet Regulations Agricultural and Veterinary Chemicals Code Regulations 
1995 

Animal Health 
Alliance 

Animal Health Alliance (Australia) Ltd 

APVMA Australian Pesticides and Veterinary Medicines Authority 

CropLife CropLife Australia Limited 

Code of Conduct 6th edition of Agsafe’s Code of Conduct 

Code of Practice Agsafe Code of Practice for the Safe, Transport, Handling of 
Packaged Agricultural and Veterinary Chemicals 

OHS Occupational Health and Safety 
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1. Introduction 

Authorisation 

1.1 The Australian Competition and Consumer Commission (the ACCC) is the 
independent Australian government agency responsible for administering the Trade 
Practices Act 1974 (the Act).  A key objective of the Act is to prevent anti-competitive 
conduct, thereby encouraging competition and efficiency in business, resulting in a 
greater choice for consumers in price, quality and service. 

1.2 The Act, however, allows the ACCC to grant immunity from legal action for anti-
competitive conduct in certain circumstances.  One way in which parties may obtain 
immunity is to apply to the ACCC for what is known as an ‘authorisation’. 

1.3 The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it 
is satisfied that the public benefit from the conduct outweighs any public detriment.   

1.4 The ACCC conducts a public consultation process when it receives an application for 
authorisation.  The ACCC invites interested parties to lodge submissions outlining 
whether they support the application or not, and their reasons for this.   

1.5 After considering submissions, the ACCC issues a draft determination proposing to 
either grant the application or deny the application. 

1.6 Once a draft determination is released, the applicant or any interested party may request 
that the ACCC hold a conference.  A conference provides all parties with the 
opportunity to put oral submissions to the ACCC in response to the draft determination.  
The ACCC will also invite the applicant and interested parties to lodge written 
submissions commenting on the draft. 

1.7 The ACCC then reconsiders the application taking into account the comments made at 
the conference (if one is requested) and any further submissions received and issues a 
final determination.  Should the public benefit outweigh the public detriment, the 
ACCC may grant authorisation.  If not, authorisation may be denied.  However, in 
some cases it may still be possible to grant authorisation where conditions can be 
imposed which sufficiently increase the benefit to the public or reduce the public 
detriment. 

1.8 Under section 91C of the Act, the ACCC may revoke an existing authorisation and 
grant another authorisation in substitution for the one revoked, at the request of the 
person to whom the authorisation was granted.  The ACCC must consider the substitute 
authorisation in the same manner as the standard authorisation process (outlined in 
paragraphs 1.4 - 1.7).   

The application for revocation and substitution 

1.9 On 18 December 2006 Agsafe Limited (Agsafe), on behalf of its members, lodged an 
application for revocation of authorisations A90680 and A90681 and their substitution 
with authorisations A91027 – A91030.   
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1.10 The substitute authorisations sought by Agsafe relate to the 6th edition of its Code of 
Conduct (Code of Conduct).  The Code of Conduct requires persons and premises 
involved in the storage, handling, transport and distribution of agricultural and 
veterinary chemical products to be accredited through the industry accreditation 
program (known as the Guardian Program).  The Code of Conduct provides for the 
imposition of trading sanctions on businesses that are not accredited under the 
Guardian Program. 

1.11 The Agsafe Code of Conduct and the associated accreditation scheme are the subject of 
a number of previous authorisations granted by the ACCC, the first of which was 
granted on 16 November 1990.  The current authorisations (A90680 and A90681) 
which Agsafe are seeking to revoke were granted by the ACCC on 22 May 2002, 
subject to a number of conditions, for five years.   

1.12 A copy of the 6th edition of the Code of Conduct is available on the ACCC’s website.1  
Key provisions of the Code of Conduct are outlined in chapter 3 of this draft 
determination.   

1.13 In lodging the current applications Agsafe has sought substitute authorisations under 
sections 88 and 91C of the Act2 to: 

- make or give effect to a contract, arrangement or understanding, a provision of 
which has or may have the effect, of substantially lessening competition within 
the meaning of section 45 of the Act (A91027) 

- engage in conduct that constitutes or may constitute the practice of exclusive 
dealing under section 47 of the Act (A91028) 

- make or give effect to a contract, arrangement or understanding, a provision of 
which may or is an exclusionary provision within the meaning of section 45 of 
the Act (A91029) 

- engage, in concert with other persons, in conduct that hinders or prevents, or 
may hinder or prevent, a third person supplying or acquiring goods and services 
from a fourth person under sections 45D and 45DA of the Act (A91030) and 

- engage, in concert with other persons, in conduct that prevents or substantially 
hinders, or may prevent or substantially hinder, a third person from engaging in 
trade or commerce involving the movement of goods between Australia and 
places outside Australia under section 45DB of the Act (A91030). 

                                                 
1 A copy of Agsafe’s Code of Conduct is also provided on Agsafe’s website at 
http://www.agsafe.com.au/Publications.php  
2 The applications have also been considered as applications under the State and Territory Competition Codes.   
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Chronology 

1.14 Table 1.1 provides a chronology of significant dates in the consideration of this 
application.   

Table 1.1: Chronology of applications for revocation and substitution A91027 – A91030 

DATE ACTION 

18 December 2006 Application for revocation and substitution lodged with the ACCC.   

5 January 2007 First round of interested party consultation begins. 

16 January 2007 Agsafe provides amended version of Code of Conduct 

8 February 2007 Closing date for submissions from interested parties. 

27 February 2007 Submission received from Agsafe in response to interested party 
submissions. 

28 March 2007 Draft determination issued. 
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2. Background to the application 

The applicant  

2.1 Agsafe is a wholly owned subsidiary of CropLife Australia Limited (CropLife).  
Agsafe was formally a wholly owned subsidiary of Avcare which was the national 
association for crop protection and animal health.  On 1 January 2006, Avcare was 
restructured and renamed CropLife.   

2.2 Agsafe was formed to implement a range of industry programs.  There are currently 
three main programs.  The Guardian Program accredits personnel and premises that 
handle pesticides and animal health products and is the subject of the current 
applications.  The drumMuster Program is a chemical container collection scheme and 
ChemClear is a program for the collection and disposal of unwanted pesticides and 
animal health products.3   

2.3 There are currently 1658 businesses accredited or which have commenced accreditation 
under the Guardian Program.4  Agsafe advised that businesses which have accreditation 
under the Guardian Program are also members of Agsafe.   

2.4 Typically, members of Agsafe include retail stores and warehouses that retail or 
distribute pesticides and animal health products.  The membership profile can be 
broken down into those that are members of a buying group or those that are 
independent.  Agsafe advised that approximately 80% of retail outlets are represented 
by the four large buying groups which are Elders, CRT, Landmark and IHD Pty 
Limited. 

Manufacturers of agricultural and veterinary chemicals 

2.5 CropLife is an industry association which represents the plant science industry in 
Australia.5  CropLife’s members invent, develop, manufacture and market 85% of crop 
protection and 100% of the crop biotechnology products used by Australia’s 130 000 
primary producers.6  A list of CropLife members is provided at Attachment A.   

2.6 Since 1 January 2006, the interests of the animal health industry have been represented 
by the Animal Health Alliance (Australia) Ltd (Animal Health Alliance).7  The Animal 
Health Alliance represents registrants, manufacturers and formulators of animal health 
products.  Member companies represent in excess of 85% of all animal health product 

                                                 
3 On 24 August 2005, the ACCC granted a replacement authorisation allowing Agsafe to charge a levy to fund the 
drumMuster and ChemClear programs.   
4 Agsafe, Public Interest Impact Statement, 18 December 2006, p. 4. 
5 CropLife website, Annual Review 2006, http://www.croplifeaustralia.org.au/files/aboutcroplife/2005-
06%20Annual%20Review%20-%20Website%20Version.pdf (accessed 8 January 2007). 
6 CropLife website, About us, 
http://www.croplifeaustralia.org.au/files/aboutcroplife/About%20CropLife%20Australia.pdf (accessed 8 January 
2007) 
7 CropLife website, Annual Review 2006, http://www.croplifeaustralia.org.au/files/aboutcroplife/2005-
06%20Annual%20Review%20-%20Website%20Version.pdf (accessed 8 January 2007). 
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sales in Australia.8  A list of Animal Health Alliance members is provided at 
Attachment B. 

2.7 CropLife and the Animal Health Alliance require their members to participate in a 
range of stewardship activities including the Agsafe Guardian Program.9  The CropLife 
Code of Conduct requires member companies to comply with the Agsafe Code of 
Conduct.10  This same requirement is not specified in the Animal Health Alliance Code 
of Conduct.  The CropLife and Animal Health Alliance Codes of Conduct require 
members to ensure that: 

• their premises within Australia where products are manufactured, formulated 
or stored are accredited by the Guardian Program11   

• they do not supply products to warehouses or distribution premises that are not 
accredited by the Guardian Program12  and 

• all company personnel handling, selling, recommending, giving advice on, or 
taking responsibility for the safety of industry products are accredited by the 
Guardian Program.13 

2.8 The Generic Agricultural Chemical Association was established in March 2004 in 
Western Australia.  This association represents manufacturers, resellers, importers and 
distributors and drum recyclers in the generic agricultural chemical industry.  Agsafe 
advised that there are approximately 15 organisations represented by this association.14   

2.9 There are other industry associations which represent manufacturers of agricultural and 
veterinary chemicals such as the Plastics and Chemicals Industries Association, 
Aerosol Association Australia Inc, the Swimming Pool and Spa Association of 
Australia, ACCORD Australasia Inc and the Veterinary Manufacturers and Distributors 
Association.  However, the agricultural and chemical products produced by 
manufacturers represented by these industry associations are generally not within the 
scope of the Agsafe Guardian Program (see paragraphs 3.4 - 3.5 ). 

Regulation of the agricultural and veterinary chemical industry 

2.10 Responsibility for the regulation of the use of agricultural and veterinary chemicals is 
spread across jurisdictional boundaries and across several pieces of legislation.  An 
overview of the regulatory framework (including government and industry self 
regulation) is provided at Diagram 2.1.   

                                                 
8 Animal Health Alliance website, About Animal Health Alliance, 
http://www.animalhealthalliance.org.au/default.asp?V_DOC_ID=1636 (accessed 8 January 2007).   
9 CropLife Code of Conduct February 2006, page 1, Animal Health Alliance Code of Conduct January 2006, page 
1. 
10 CropLife Code of Conduct February 2006, Clause 22. 
11 CropLife Code of Conduct February 2006, Clause 23, Animal Health Alliance Code of Conduct January 2006, 
Clause 3. 
12 CropLife Code of Conduct February 2006, Clause 24, Animal Health Alliance Code of Conduct January 2006, 
Clause 5. 
13 CropLife Code of Conduct February 2006, Clause 25, Animal Health Alliance Code of Conduct January 2006, 
Clause 6. 
14 Submission provided by Agsafe dated 8 February 2007. 



 

DRAFT DETERMINATION                                                                       A91027 - A91030 6

Diagram 2.1 – Regulatory framework for the use of agricultural and veterinary (Agvet)  
                         chemicals  

 

 

Registration of agricultural and veterinary chemicals15 

2.11 The Australian Pesticides and Veterinary Medicines Authority (APVMA) administers 
the National Registration Scheme for Agricultural and Veterinary Chemicals in 
partnership with States and Territories under the Agricultural and Veterinary 
Chemicals Code Act 1994 (Agvet Code).  The scheme registers and regulates the 
manufacture and supply of all agricultural and veterinary chemicals in Australia, up to 
the point of wholesale sale.   

2.12 All new agricultural and veterinary chemical products must be registered by the 
APVMA before they can be supplied, distributed or sold anywhere in Australia.  In 
addition, active constituents, the substance(s) in a chemical product primarily 
responsible for biological or other effects, must be approved by the APVMA.  
Variations to the formulation of a currently registered product must also be approved 

                                                 
15 APVMA, An Overview of Australia’s National System for Managing Agricultural and Veterinary Chemicals, 
http://www.apvma.gov.au/about_us/pdf/overview_agvet_national_system.pdf (accessed 8 January 2006). 
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by the APVMA, as must proposed new patterns of use and new labels.  This includes 
changes to the current pattern or the product claims.16   

2.13 Before being registered for sale, products must go through a risk assessment process.  
Companies provide the APVMA with information about the product to allow it to 
decide whether it is effective and safe for people, animals and the environment and not 
a trade risk.   

2.14 Other Australian government agencies assist the APVMA evaluate agricultural and 
veterinary chemical products during the registration process which include: 

• The Office of Chemical Safety - advises on toxicological and worker safety 
issues 

• The Department of the Environment and Heritage - advises on whether products 
might harm the environment 

• State/Territory primary industry, environment protection authorities and 
independent reviewers - advise on how well the chemical controls pests and 
diseases.17 

2.15 The APVMA does not regulate the storage, handling and transport of agricultural and 
veterinary chemicals, however, the Agricultural and Veterinary Chemicals Code 
Regulations 1995 (Agvet Regulations) state that it is a condition of registration of such 
products that containers must meet certain conditions including that containers: 

• are impervious to chemical reaction with contents 

• have sufficient strength and impermeability to prevent leakage of contents 
during handling, transport and storage 

• if intended that the container be opened more than once, to be able to securely 
and readily closed and re-closed 

• have sufficient excess capacity to prevent it from breaking if its contents expand 
during handling, transport or storage and 

• enable all or any part of its contents to be removed or discharged so that with 
reasonable care the contents cannot harm any person or have unintended effect 
that is harmful to the environment.18 

2.16 APVMA advise that the businesses covered by the National Registration Scheme for 
Agricultural and Veterinary Chemicals include companies or individuals who register 
agricultural or veterinary chemical products for supply in Australia.  These businesses 

                                                 
16 APVMA website, Kinds of Chemicals the APVMA Registers, 
http://www.apvma.gov.au/registration/chemreg.shtml (accessed 8 January 2007). 
17 APVMA, An Overview of Australia’s National System for Managing Agricultural and Veterinary Chemicals, 
http://www.apvma.gov.au/about_us/pdf/overview_agvet_national_system.pdf (accessed 8 January 2006). 
18 APVMA submission dated 29 January 2007, p. 2. 
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range from multi-national chemical companies to importers of ready-made product, 
through to small-scale businesses with limited production facilities.19   

2.17 Agsafe advise that there are more than 860 companies who have registered agricultural 
and veterinary products with APVMA, of which 15 are CropLife members and 12 are 
Animal Health Alliance members.20  The balance of chemical registrants is made up of 
generic chemical manufacturers and manufacturers which are not members of 
CropLife.21  As noted at paragraphs 2.5 - 2.6 member companies of CropLife and 
Animal Health Alliance represent 85% of all agricultural and veterinary chemical 
products sold in Australia.   

Use, handling and storage of agricultural and veterinary chemicals22 

2.18 State and Territory governments regulate the use of agricultural and veterinary 
chemicals from the point of wholesale supply.  The States and Territories are 
responsible for the use of agricultural and veterinary chemical products according to 
the APVMA approved label and instructions.23  For example, in Queensland, the 
Department of Primary Industries and Fisheries (QLD) administers legislation which 
provides:24 

- for controls over the use of agricultural and veterinary chemicals.  A person is 
required to use chemical products that have been registered with APVMA in 
accordance with the approved label and instructions.25 

- a system of licensing users of agricultural chemicals (both individuals and 
businesses).26 

- for control over disease in livestock.  In particular, legislation may apply to 
specific classes of veterinary chemicals restricting the sale of products in 
Queensland.27   

2.19 Generally, the regulations relating to the use of agricultural and veterinary chemicals 
cover basic training requirements for users, licensing of commercial pest control 
operators, ground and aerial spray operators, residue monitoring and other 
arrangements to enforce the safe use of chemicals including the use of codes of practice 
and spraydift guidelines.   

2.20 Various agencies within the State and Territories also have responsibility for regulating 
the handling and storage of agricultural and veterinary chemicals.  Such agencies 
include the health departments, workcover/worksafe agencies, environmental 

                                                 
19 APVMA submission dated 29 January 2007, p.2. 
20 Agsafe, Public Interest Impact Statement, 18 December 2006, p. 3.   
21 Ibid, p. 4. 
22 APVMA, An Overview of Australia’s National System for Managing Agricultural and Veterinary Chemicals, 
http://www.apvma.gov.au/about_us/pdf/overview_agvet_national_system.pdf (accessed 8 January 2006). 
23 Council of Australian Governments Review of Hazardous Materials, A Discussion Paper on the Control of 
Chemicals of Security Concern, 
http://www.dpmc.gov.au/protecting_australia/haz_materials/index.cfm#discussion_paper p 6. 
24 Submission provided by the Department of Primary Industries and Fisheries QLD 12 February 2007.   
25 Chemical Usage (Agricultural and Veterinary) Control Act 1988 (QLD). 
26 Agricultural Chemicals Distribution Control Act 1966 (QLD). 
27 Stock Act 1915 (QLD). 
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protection agencies and primary industry departments.  An outline of the main areas of 
legislating relating to the handling and storage of agricultural and veterinary chemicals 
is outlined at paragraphs 2.21 - 2.35. 

Licensing requirements 

2.21 Businesses that supply agricultural and veterinary chemicals which may be classified as 
dangerous goods or scheduled poisons may be required to obtain a license or to notify 
the relevant State or Territory government agency that they hold dangerous goods.  
Whether a license or notification is required depends on type of chemical, the quantity 
of the chemical stored and the jurisdiction.   

2.22 Licensing for scheduled poisons is generally administered by health departments in 
each State and Territory.  Generally, licenses apply to businesses which manufacture, 
wholesale or retail poisons and license fees are usually payable.  In some instances, for 
example in South Australia and Tasmania, legislation also applies to purchasers or 
authorised persons of restricted poisons.28  There are different licenses and 
requirements in each State depending on the type of poison held by the business.  Not 
all States require all types of poisons to be licensed.  For example, in Victoria, there is 
no requirement for retail businesses to be licenses to sell schedule 5, 6 and 7 poisons.29  

2.23 Government agencies generally ensure compliance with legislative requirements 
relating to storing or supplying schedule poisons by conducting routine and random 
audits.30     

2.24 Licensing for dangerous goods is generally administered by workcover/worksafe 
agencies in each State and Territory.  All States with the exception of Victoria have 
some form of licensing or notification system for dangerous goods.  While there is no 
licensing scheme in Victoria, businesses which manufacture, supply, store or handle 
dangerous goods are required to comply with the Dangerous Goods (Storage and 
Handling) Regulations 2000. 

2.25 Generally, the requirements of a license or notification for dangerous goods include: 

• An application to workcover / worksafe authority in the relevant State or 
Territory. 

• Providing information on the types of dangerous goods and quantity stored. 

• Site plan showing the positioning of the dangerous goods within the store. 

• Providing details on the layout of the proposed storage and handling systems. 

                                                 
28 Submission from the Department of Health South Australia dated 15 February 2007 and submission from the 
    Department of Health and Human Services Tasmania dated 22 February 2007.   
29 Submission from the Department of Human Services Victoria dated 16 February 2007. 
30For example, see submission from Department of Human Services Victoria dated 16 February 2007 and 
submission from Department of Health South Australia dated 15 February 2007, submission from Department of 
Health and Human Services Tasmania dated 22 February 2007 and submission from Queensland Health dated 31 
January 2007. 
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• Outlining proposed or existing systems for emergencies, for example such as 
details of fire-extinguishing system, water supply systems etc  

• Licenses to be renewed annually. 

2.26 Government agencies generally ensure compliance with the legislative requirements for 
dangerous goods by having inspectors conduct site visits and inspections either in 
response to complaints or through planned targeted programs.31   

2.27 Generally, agricultural and veterinary chemicals that are Schedule 5, 6 or 7 poisons 
would also be hazardous substances and/or dangerous goods in the workplace.32   

Occupational Health and Safety33 

2.28 Regulations and legislation dealing with Occupational Health and Safety (OHS) and 
workers’ compensation are the responsibility of Commonwealth, State and Territory 
authorities.   

2.29 The Australian Safety and Compensation Council is responsible for developing 
national OHS standards and codes of practice.  The national standards are not legally 
enforceable unless Commonwealth, State or Territory governments adopt them as 
regulation or codes of practice under their OHS legislation.  The Department of 
Employment and Workplace Relations advised that national standards and codes of 
practice, including those for the storage, handling and use of workplace hazardous 
substances and dangerous goods are developed to allow the consistent uptake of such 
standards in the various OHS jurisdictions.   

2.30 The relevant standards applicable to the storage and handling of agricultural and 
veterinary chemicals are defined in the National Standard for the Storage and Handling 
of Workplace Dangerous Goods (and its accompanying code), the National Model 
Regulation for the Control of Workplace Hazardous Substances (and its accompanying 
code) and/or Approved Criteria for Classifying Hazardous Substances.  The 
Department of Employment and Workplace Relations advised that the State and 
Territory OHS requirements are largely consistent with these national standards and 
codes.   

2.31 Commonwealth, State and Territory OHS legislation regulating the safe use and storage 
of workplace chemicals may include the identification of the risks associated with the 
use of chemicals.  Employers also have a general obligation to ensure that: 

• any safety risks that may arise in the tasks of work their employees perform are 
eliminated or controlled 

• workers are provided with any safety gear that may needed to perform their 
tasks safely 

                                                 
31 For example, see submission from Department of Justice Workplace Standards Tasmania dated 7 February 2007, 
submission from the Department of Employment and Industrial Relations Queensland dated 2 February 2007 and 
submission from SafeWork SA dated 27 February 2007. 
32 See submission lodged by the Department of Employment and Workplace Relations dated 1 February 2007. 
33 The information in this section is based on a submission lodged by the Department of Employment and 
Workplace Relations dated 1 February 2007.   
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• information, training and supervision that is required to ensure employees work 
safely are provided and 

• safety procedures are developed for any equipment or substance that is used in 
the workplace that may pose safety risks.   

2.32 Enforcement and compliance of OHS legislation and regulations is a matter for the 
relevant OHS jurisdictions.     

Transport of dangerous goods34 

2.33 In 1995, the Commonwealth Government introduced the Road Transport Reform 
(Dangerous Goods) Act 1995 (Cth) followed by the Road Transport Reform 
(Dangerous Goods) Regulations 1997.  This legislation has been referenced or mirrored 
by all States and Territories and provides a consistent national approach to the transport 
of dangerous goods.   

2.34 In addition, to the legislation for transporting dangerous goods, the Australian 
Dangerous Goods Code sets out technical requirements and guidelines for the transport 
of dangerous goods by road and rail is implemented by State and Territory legislation.   

Environmental Protection 

2.35 Environmental Protection agencies in each State and Territory may administer 
legislation which regulates the use, storage, handling of chemicals with respect to the 
environment.  For example, in Western Australia under the Environmental Protection 
Act 1986 the manufacture of agricultural and veterinary chemicals is a licensed 
activity.35  The transport of wastes, from any activity involving agricultural and 
veterinary chemicals is subject to the Environmental Protection (Controlled Waste) 
Regulations 2004 and any disposal site receiving such wastes is a also a licensed 
activity.  In New South Wales the Protection and Environmental Operations Act 1997 
includes provisions relating to the protection of waters which are relevant to the storage 
and handling of pesticides.36   

Reviews of the regulation of agricultural and veterinary chemicals 

2.36 In December 2002, the Council of Australian Governments (COAG) agreed to a 
national review of the regulation, reporting and security surrounding the storage, sale 
and handling of hazardous materials.  The review was divided into four parts: 
ammonium nitrate; radiological sources, harmful biological materials; and hazardous 
chemicals (chemicals of security concern).37   

2.37 A ‘Discussion Paper on the Control of Chemicals of Security Concern’ was released by 
the Commonwealth Government in December 2006.  Submissions from interested 

                                                 
34Department of Transport and Regional Services website, Dangerous Goods accessed on  9 February 2007, 
http://www.dotars.gov.au/transport/australia/dangerous/index.aspx  
35 Submission from the Department of Environment and Conservation Western Australia dated 19 February 2007.   
36 Submission from the Department of Environment and Conservation New South Wales dated 9 February 2007. 
37 Council of Australian Governments Review of Hazardous Materials, A Discussion Paper on the Control of 
Chemicals of Security Concern, 
http://www.dpmc.gov.au/protecting_australia/haz_materials/index.cfm#discussion_paper p 4. 
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parties on the discussion paper were due on 1 March 2007.  Submissions to the 
discussion paper will be used to develop a draft COAG report and regulatory impact 
statement.   

2.38 The aim of the review is to present a proposed national framework for controlling 
chemicals of security concern.  This review is considering agricultural and veterinary 
chemicals, fertilizers, explosives, therapeutic chemicals, narcotics and various 
precursors.  The review is considering what mechanisms could be used to implement 
security control measures.  In particular, comments are being sought on the use of 
industry self-regulation, government regulation and a combination of industry self-
regulation and government regulation as mechanism for managing security control 
measures.   

2.39 In addition, in 2006 the Productivity Commission released its report ‘Rethinking 
Regulation – Report on the Taskforce of Reducing Regulatory Burden’ making a 
number of recommendations relating to the regulation of chemicals and plastics.  The 
report recommended: 

COAG should establish a high-level taskforce to develop an integrated, national 
chemicals policy.  The taskforce should commission and oversee an independent 
public review of regulation in the chemicals and plastics sector.  This work 
should be coordinated with processes currently in train, including the 
development of a national environmental risk management framework and the 
COAG review of hazardous materials.38   

2.40 The Australian Government has agreed to commission an independent study of 
regulation in the sector to be undertaken by the Productivity Commission.  It is 
expected that the study will commence in 2007.39   

Industry risk management programs40 

2.41 Industry self regulation is recognised by government as an important part of risk 
management systems in the primary industry sector.41  Government regulation relating 
to the use, handling and storage of chemicals works in conjunction with industry self 
regulation such as the Guardian Program to ensure that chemicals are effective when 
used and that risks associated with their handling storage and transport are managed.   

2.42 The Guardian Program is one industry program which aims to ensure chemical 
manufacturers and retailers safely store, handle and transport agricultural and 
veterinary chemicals by completing the personnel and premises accreditation.  The 
Guardian Program works in conjunction with existing government regulation relating 
to the use, handling and storage of chemicals.   

                                                 
38 Recommendation 4.58, Rethinking Regulation – Report on the Taskforce of Reducing Regulatory Burden, 
January 2006, p. 66, available at http://www.regulationtaskforce.gov.au/finalreport/regulationtaskforce.pdf   
39 Rethinking Regulation – Report on the Taskforce of Reducing Regulatory Burden: Australian Government’s 
Response, pg 31 available at 
http://www.treasury.gov.au/documents/1141/PDF/Reducing_Regulatory_Burdens_on_Business_Final_Government
_Response.pdf  
40 APVMA, An Overview of Australia’s National System for Managing Agricultural and Veterinary Chemicals, 
http://www.apvma.gov.au/about_us/pdf/overview_agvet_national_system.pdf (accessed 8 January 2006). 
41 Submission lodged by the Department of Agriculture, Fisheries and Forestry dated 14 February 2007.   
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2.43 Other industry programs developed to ensure the safe handling of chemicals include: 

- ChemCert Australia which has been established by the National Farmers 
Federation and the Rural Training Council of Australia.  This accreditation 
program trains farm chemical users to meet all regulations and laws requiring 
the safe use of agricultural and veterinary chemicals, as well as their 
obligations under industry quality assurance programs.   

- Managing Farm Safety which has been established by the Australian Centre for 
Agricultural Health and Safety and Farmsafe Australia.  This training course 
trains farm managers and owners to meet national industry competency 
standards for occupational health and safety.   

2.44 With the exception of the Agsafe Guardian Program participation in industry programs 
relating to the use of agricultural and veterinary chemicals is voluntary.   
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3. The application for authorisation 

3.1 The Agsafe Code of Conduct requires persons and premises involved in the storage, 
handling, transport and distribution of agricultural and veterinary chemical products 
to be accredited through the Guardian Program.  The types of chemicals which fall 
within the scope of the Guardian Program are outlined at paragraphs 3.4 - 3.5.  The 
Code of Conduct provides for the imposition of trading sanctions on businesses that 
are not accredited under the Guardian Program.  Key provisions of the Agsafe Code 
of Conduct are outlined below.   

3.2 The Code of Conduct raises concerns under the anti-competitive conduct provisions 
of the Act.  Consequently, Agsafe has lodged an application seeking revocation of 
authorisations A90680 and A90681 and their substitution with new authorisations 
with the ACCC.   

3.3 Under section 88(6) of the Act, any authorisation granted by the ACCC is extended 
to cover any person named in the application as being a party or proposed party to 
the conduct.  Agsafe has named CropLife, Animal Health Alliance and the members 
of these associations as being parties to the proposed conduct.   

Key provisions of the Code of Conduct 

Scope of the Guardian Program42 

3.4 The Guardian Program applies to business and individuals who sell, handle, 
transport, store or take responsibility for the safety of agricultural and veterinary 
chemicals as defined in the Agvet Code43 and Agvet Regulations44 which are: 

• Schedule 5 Poisons 

• Schedule 6 Poisons 

• Schedule 7 Poisons 

• Hazardous substances 

• Dangerous Goods 

and which are not: 

• dairy sanitisers or cleansers in outlets which do not supply any other 
agricultural or veterinary chemical products 

• products exclusively for home use including those for companion animals 
when sold in outlets catering exclusively for home use 

                                                 
42 Preface, Code of Conduct, p. 2 
43 See sections 4 and 5.   
44 See sections 7 and 8. 
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• nutritional pre-mixes and supplements for animals 

• substances used in conjunction with an agricultural chemical product to 
identify areas treated with that product 

• insect repellents for use on human beings 

• substances listed in Schedule 3 of the Agricultural and Veterinary Chemical 
Regulations45 and 

• swimming pool products. 

3.5 The Guardian Program does not cover veterinarians or veterinary chemical 
wholesalers where the quantity of agricultural and veterinary chemical products held 
by these persons does not exceed at any time 500L or 500kg.  Veterinarians and 
veterinary chemical wholesalers must also not hold on their premises other chemical 
products which are the subject of the program.46   

3.6 Examples of businesses which require accreditation under the Guardian Program 
include: 

• a chemical manufacturer’s storage premises 

• a transport or distribution warehouse 

• a retail warehouse 

• a retail store supplying horticulture, orchards, farms, Councils, golf courses 
or any other use other than home gardening and 

• an aerial operator’s premises which acts as a reseller.47 

Agsafe accreditation requirements 

3.7 Agsafe accreditation applies to the storage, handling, transport, sale and provision of 
advice with regard to agricultural and veterinary chemical products from the point of 
manufacture to the end user.48  Both storage premises and personnel are covered by 
Agsafe accreditation.   

3.8 Members of Animal Health Alliance and CropLife (collectively manufacturers of 
agricultural and veterinary chemicals) are required to be Agsafe accredited and agree 
to only supply agricultural and veterinary chemical products to distributors, retailers 
or warehouses on condition that they obtain accrediation services from Agsafe.    

                                                 
45 For example mould inhibitors used in paper and glue manufacture, fungicides, bactericide or deodorants, soil 
ameliorants, invertebrate pest management lures based on food, cut flower preservatives, hay inoculants, predatory 
insects and industrial biocides 
46Preface, Code of Conduct p. 3. 
47 Agsafe website, Premises Eligibility, available at http://www.agsafe.com.au/PremisesEligibility.php (accessed 22 
January 2007).   
48 Article 3 of the Code of Conduct.   
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3.9 Article 4 of the Code of Conduct states all persons and organisations involved in the 
storage, handling, transport and distribution of agricultural and veterinary chemical 
products shall: 

• adhere to all Acts, regulations, standards, codes and statutory requirements 
pertaining to the storage, handling, transport and distribution of agricultural and 
veterinary chemical products49 

• ensure that the requirements for personnel and premises accreditation are 
maintained50 and 

• only use contractors or sub-contractors who meet Agsafe accreditation 
requirements.51 

3.10 Agsafe advised that its members may use contractors to provide services such as 
onsite work or extra storage.  In the instance where a retailer obtains the services of 
a contractor to fix or construct something onsite, the contractor’s work should be 
compliant with the Agsafe Code of Practice for the Safe, Transport, Handling of 
Packaged Agricultural and Veterinary Chemicals (Code of Practice).  The Code of 
Practice sets out the standards which Agsafe uses to assess businesses under the 
Guardian Program.  Agsafe is not seeking authorisation for the Code of Practice.  If 
the contractor is providing storage for dangerous goods, the contractor is required to 
obtain Agsafe accrediation.52 

Marketing 

3.11 Articles 5 and 6 of the Code of Conduct outlines the requirements on manufacturers, 
distributors or retailers in marketing agricultural and veterinary chemical products.   

Trading sanctions  

3.12 Trading sanctions may apply to those aspects of the Code which apply to the 
accreditation program.53 

3.13 If a business seeking accreditation of its personnel and/or premises does not comply 
with the accreditation program then its accreditation status will be denied, suspended 
or withdrawn if the non-compliance is not corrected.54  If a business has its 
accreditation status denied or withdrawn, a trading sanction would be applied and 
the business would have its membership terminated from Agsafe or CropLife (where 
applicable).55 

3.14 Agsafe members who continue to supply or purchase from businesses where trading 
sanctions have been applied will be suspended from Agsafe.  If the breach continues 
Agsafe members will have their membership terminated and their premises’ 

                                                 
49 Article 4.1 of the Code of Conduct 
50 Article 4.2 of the Code of Conduct 
51 Article 4.3 of the Code of Conduct.   
52 Email provided by Agsafe on 25 January 2007.   
53 Article 8.1 of the Code of Conduct. 
54 Article 8.2 of the Code of Conduct. 
55 Article 8.3 of the Code of Conduct. 
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accreditation removed, even if they satisfy the accreditation requirements.56  This 
provision of the Code extends the trading sanctions to apply to both members and 
non-members of Agsafe, as member businesses who continue to trade with non-
member businesses which have had trading sanctions applied will themselves be 
subject to a trading sanction.  In effect CropLife, Animal Health Alliance and 
Agsafe members agree not to supply or deal with non-accredited businesses.   

3.15 Before a trading sanction is imposed on a business, Agsafe will apply the following 
procedures: 

• Agsafe will write to the business involved seeking a written undertaking to 
correct the breach and ensure its non-repetition.  A response stating that the 
breach has been corrected is required within 30 days.57 (first warning) 

• In the absence of a satisfactory response to the first warning, Agsafe will 
request the business to show cause why it should not be subject to denial or 
suspension of its accreditation until the breach is corrected.  A response is 
required within 14 days.58  (second warning) 

• In the absence of a satisfactory reason or response to the second warning, 
Agsafe will request the business to show cause why it should not be subject to 
denial or suspension of its accreditation until the breach is corrected.  A 
response is required within 3 days.59  (third warning) 

• In the absence of a satisfactory reason why accreditation should not be denied 
or suspended, and if the breach continues, denial or suspension of the 
businesses’ accreditation will be introduced.60   

• In the event of a further breach (where accreditation had previously been 
granted) or a continuation of an existing breach, the business will be advised 
that unless compliance is rectified, its accreditation status will be withdrawn.61 

• Agsafe will inform its members and all accredited organisations of such denial 
or withdrawal of accreditation status within 7 days.62   

• Should a business to which a trading sanction has been applied correct a breach 
and obtain accreditation at some later date, Agsafe will inform all interested or 
affected organisations of the reinstatement of accreditation and the lifting of the 
trading sanction.63   

 

 
                                                 
56 Article 8.12 of the Code of Conduct. 
57 Article 8.6 of the Code of Conduct. 
58 Article 8.7 of the Code of Conduct. 
59 Article 8.8 of the Code of Conduct. 
60 Article 8.9 of the Code of Conduct. 
61 Article 8.10 of the Code of Conduct. 
62 Article 8.12 of the Code of Conduct. 
63 Article 8.14 of the Code of Conduct. 
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Appeals 

3.16 A decision to deny, suspend or withdraw membership or accreditation status may be 
appealed by any Agsafe member, accredited person, accredited business or 
persons/businesses seeking accreditation within 14 days of receiving written 
notification.64 

3.17 Any organisation or individual (regardless of its accreditation or membership status) 
may take action through the appeals process if Agsafe fails to act in dealing with 
non-compliance with either the Code of Conduct or the conditions of the 
accreditation program.  Agsafe is to provide evidence that it has dealt with the issue 
of non-compliance within 14 days.65 

3.18 The appeal is to be lodged with the General Manager of Agsafe who shall inform the 
Agsafe Accreditation Advisory Committee.  The Committee and General Manager 
shall seek a resolution to the problem.66  

3.19 The Accreditation Advisory Committee provides strategic direction and advice on 
the operation of the Guardian Program to the Board of Directors.  The Accreditation 
Advisory Committee comprises of: 

• the Chief Executive Officer of CropLife 

• four distribution members – this includes representatives from one of the buying 
group organisations such as Elders, Landmark, CRT etc.   

• one independent member – this is a representative from an independent rural 
store that does not use the corporate branding of a buying group.   

• the Chief Executive Office of the Animal Health Alliance and 

• General Manager of Agsafe.67 

3.20 If a solution acceptable to both parties is not found within 14 days of receipt of the 
appeal, the appeal will be referred to the Agsafe Board of Directors.68  The 
responsibility of the Board of Directors includes the overall supervision of the 
activities of Agsafe, including matters of corporate governance.  The Board of 
Directors consists of: 

• a chairperson from CropLife 

• a deputy chairperson from the National Farmers Federation 

• a business member 

                                                 
64 Article 9.1 of the Code of Conduct. 
65 Article 9.2 of the Code of Conduct. 
66 Article 9.3 of the Code of Conduct. 
67 Agsafe, Public Interest Statement, 18 December 2006, p. 3.   
68 Article 9.4 of the Code of Conduct. 
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• a representative from the Veterinary Manufacturers and Distribution 
Association 

• a representative from the Fertiliser Industry Federation 

• three distribution members 

• a representative from Animal Health Alliance and 

• an observer69 

3.21 If the Agsafe Board of Directors is unable to find a solution acceptable to both 
parties within 14 days, the appeal will be lodged with the Australian Commercial 
Disputes Centre (ACDC).70   

3.22 The ACDC will provide a panel of suitably qualified conciliators that the parties 
involved in the appeal may chose a conciliator from.  The conciliator should not be 
an officer, director, employee or hold any pecuniary interest in the farm chemical 
industry that could conflict with the performance of their functions.71  The 
conciliator will be required to disclose any such interest before appointment and to 
disclose any subsequent acquisition to the Chairman of Agsafe.   

3.23 The conciliator will determine the manner in which the appeal will be considered.72  
Parties will not be allowed legal representation before the conciliator.  The parties 
will be required to agree that: 

• everything which occurs before the conciliator shall be in confidence and in 
closed session 

• the discussions are without prejudice and 

• no documents created for the purpose of the conciliation process may be called 
as evidence in litigation by either party.73 

3.24 The conciliator will be required to deal with the appeal no later than 14 days after 
they receive the appeal.74 

3.25 In the event that the conciliator cannot reach a mutually acceptable solution to both 
parties, the conciliator shall decide whether there has or has not been a breach of the 
conditions of accreditation and whether accreditation status should be restored or 
withheld.75 

                                                 
69 Agsafe, Public Interest Statement, 18 December 2006, p. 3. 
70 Article 9.5 of the Code of Conduct. 
71 Article 9.6 of the Code of Conduct. 
72 Article 9.7 of the Code of Conduct. 
73 Article 9.8 of the Code of Conduct. 
74 Article 9.9 of the Code of Conduct. 
75 Article 9.10 of the Code of Conduct. 
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3.26 The cost of an appeal which requires the use of a conciliator shall be equally shared 
by the parties involved unless the appeal is resolved in favour of the appellant.  In 
such cases Agsafe will pay all costs of the conciliation process.76   

                                                 
76 Article 9.11 of the Code of Conduct. 
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4. Submissions received by the ACCC 

Agsafe’s supporting submission 

4.1 Agsafe provided a number of submissions in support of its application.  Copies of all 
public submissions are available from the ACCC website (www.accc.gov.au) by 
following the ‘Public Registers’ and ‘Authorisation Public Registers’ links.  The main 
points raised by Agsafe are considered in more detail in the ACCC’s evaluation of the 
Code of Conduct in Chapter 6.   

Submissions from interested parties 

4.2 The ACCC also sought submissions from around 170 interested parties including 
agricultural and veterinary chemical manufacturers, distributors and retailers, State, 
Territory and Commonwealth agencies and agricultural and veterinary industry 
associations.  The ACCC received public submissions from: 

• Animal Health Alliance 

• Guyra Rural Services 

• Fort Dodge Australia Pty Limited 

• Horsfield Trading 

• Veterinary manufacturers and Distributors Association (Inc) 

• IHD Pty Ltd 

• Bayer Australia Limited 

• Country Fire Authority Victoria 

• CropLife 

• Food Standards Australia New Zealand 

• Australian Pesticides & Veterinary Medicines Authority 

• Department of the Prime Minister and Cabinet 

• National Health and Medical Research Council 

• Queensland Transport 

• Department of Primary Industries and Fisheries Queensland 

• Department of Primary Industries Victoria 

• Department of Primary Industries New South Wales 
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• Department of Agriculture, Fisheries and Forestry 

• Department of Human Services Victoria 

• Queensland Health 

• Department of Health South Australia 

• Department of Health and Human Services Tasmania 

• Department of Health and Ageing – Office of Chemical Safety 

• Department of the Environment and Water Resources 

• Department of Environment and Conservation Western Australia 

• Department of Environment and Conservation New South Wales 

• Environmental Protection Agency, Queensland 

• Environmental Protection Authority Victoria 

• Department of Employment and Workplace Relations – Office of the Australian 
Safety and Compensation Council 

• WorkSafe Victoria 

• SafeWork South Australia 

• Department of Justice - Workplace Standards Tasmania 

• Department of Emergency Services Queensland 

• Department of Employment and Industrial Relations Queensland 

4.3 The views of Agsafe and interested parties are outlined in the ACCC’s evaluation of 
the Code of Conduct in Chapter 6 of this draft determination.  Copies of public 
submissions are available from the ACCC website (www.accc.gov.au) by following 
the ‘Public Registers’ and ‘Authorisations Public Registers’ links. 
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5. The net public benefit test 

5.1 Under section 91C of the Act, the ACCC may make a determination revoking an 
existing authorisation and granting a substitute authorisation at the request of the party 
to whom the authorisation was granted.   

5.2 In order for the ACCC to make a determination grant to revoke an existing 
authorisation and grant a substitute authorisation, the ACCC must consider the 
substitute authorisation in the same manner as the standard authorisation process.   

5.3 In particular, the ACCC may only grant authorisation where the relevant test in 
section 90 of the Act is satisfied. 

5.4 In assessing an application made under section 91C of the Act, the relevant tests that 
must be satisfied for the substitute authorisation to be granted are contained in sections 
90(6), 90(7) and 90(8) of the Act.   

Application A91027 

5.5 Agsafe is seeking a substitute authorisation to make and give effect to a contract or 
arrangement, or arrive at an understanding, a provision of which would have the 
purpose, or would have or might have the effect, of substantially lessening competition 
within the meaning of section 45 of the Act.  The relevant tests for this application are 
found in sections 90(6) and 90(7) of the Act. 

5.6 In respect of the making of and giving effect to the arrangements, sections 90(6) and 
90(7) of the Act state that the ACCC shall not authorise a provision of a proposed 
contract, arrangement or understanding, other than an exclusionary provision, unless it 
is satisfied in all the circumstances that: 

• the provision of the proposed contract, arrangement or understanding would result, 
or be likely to result, in a benefit to the public and 

• this benefit would outweigh the detriment to the public constituted by any 
lessening of competition that would result, or be likely to result, if the proposed 
contract or arrangement was made and the provision concerned was given effect to. 

Application A91028 

5.7 Agsafe is seeking a substitute authorisation to engage in conduct that constitutes or may 
constitute, exclusive dealing.  The relevant test for this application is found in section 
90(8) of the Act.  

5.8 Section 90(8) states that the ACCC shall not authorise the proposed exclusive dealing 
conduct unless it is satisfied in all the circumstances that such conduct would result or 
be likely to result in such a benefit to the public that the proposed conduct should be 
authorised. 
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Application A91029 

5.9 Agsafe is seeking a substitute authorisation to make and give effect to a contract, 
arrangement or understanding, a provision of which is or may be an exclusionary 
provision within the meaning of section 45 of the Act. 

5.10 The relevant test is found in section 90(8) of the Act. 

5.11 Section 90(8) states that the ACCC shall not authorise a proposed exclusionary 
provision of a contract, arrangement or understanding, unless it is satisfied in all the 
circumstances that the proposed provision would result or be likely to result in such a 
benefit to the public that the proposed contract, arrangement or understanding should 
be authorised. 

Application A91030 

5.12 Agsafe is seeking a substitute authorisation to engage in secondary boycott conduct to 
which sections 45D, 45DA or 45DB of the Act might apply.  The relevant test for this 
application is found in section 90(8) of the Act.   

5.13 Section 90(8) states that the ACCC shall not authorise the proposed conduct, unless it is 
satisfied in all the circumstances that such conduct would result or be likely to result in 
such a benefit to the public that the proposed conduct should be authorised. 

Application of the tests  

5.14 There is some variation in the language in the Act, particularly between the tests in 
sections 90(6) and 90(8).  

5.15 The Australian Competition Tribunal (the Tribunal) has found that the tests are not 
precisely the same.  The Tribunal has stated that the test under section 90(6) is limited 
to a consideration of those detriments arising from a lessening of competition but the 
test under section 90(8) is not so limited.77 

5.16 However, the Tribunal has previously stated that regarding the test under section 90(6): 

[the] fact that the only public detriment to be taken into account is lessening of competition does 
not mean that other detriments are not to be weighed in the balance when a judgment is being made.  
Something relied upon as a benefit may have a beneficial, and also a detrimental, effect on society.  
Such detrimental effect as it has must be considered in order to determine the extent of its beneficial 
effect.78 

5.17 Consequently, when applying either test, the ACCC can take most, if not all, public 
detriments likely to result from the relevant conduct into account either by looking at 
the detriment side of the equation or when assessing the extent of the benefits. 

                                                 
77  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.  This view was 

supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 
78  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media Council 

case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. Ltd., Cadbury 
Schweppes Pty Ltd  and Amatil Ltd  for review (1981) ATPR 40-200 at 42,763, 42766. 
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5.18 Given the similarity in wording between sections 90(6) and 90(7), the ACCC considers 
the approach described above in relation to section 90(6) is also applicable to section 
90(7). 

Definition of public benefit and public detriment 

5.19 Public benefit is not defined in the Act.  However, the Tribunal has stated that the term 
should be given its widest possible meaning.  In particular, it includes: 

…anything of value to the community generally, any contribution to the aims pursued by 
society including as one of its principle elements … the achievement of the economic goals of 
efficiency and progress.79 

5.20 Public detriment is also not defined in the Act but the Tribunal has given the concept a 
wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.80 

Future with-and-without test 

5.21 The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 
identify and weigh the public benefit and public detriment generated by arrangements 
for which authorisation has been sought.81 

5.22 Under this test, the ACCC compares the public benefit and anti-competitive detriment 
generated by arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted.  This requires the ACCC to predict how 
the relevant markets will react if authorisation is not granted.  This prediction is 
referred to as the ‘counterfactual’. 

Length of authorisation 

5.23 The ACCC can grant authorisation for a limited period of time.82 

Conditions 

5.24 The Act also allows the ACCC to grant authorisation subject to conditions which the 
ACCC considers necessary in order to satisfy the net public benefit test.83 

                                                 
79  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677.  See also Queensland Co-operative Milling Association Ltd 

(1976) ATPR 40-012 at 17,242. 
80  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
81  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936.  See also for example: Australian 

Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of Australia 
(No.2) (1987) ATPR 40-774 at 48,419. 

82  Section 91(1). 
83  Section 91(3). 
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Future and other parties  

5.25 Applications to make or give effect to contracts, arrangements or understandings that 
might substantially lessen competition or constitute exclusionary provisions may be 
expressed to extend to: 

• persons who become party to the contract, arrangement or understanding at some 
time in the future84 

• persons named in the authorisation as being a party or a proposed party to the 
contract, arrangement or understanding.85 

                                                 
84  Section 88(10). 
85  Section 88(6). 
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6 ACCC evaluation 

6.1 The ACCC’s evaluation of the Code of Conduct is in accordance with the net public 
benefit test outlined in Chapter 5 of this draft determination.  As required by the test, it 
is necessary for the ACCC to assess the likely public benefits and detriments flowing 
from the Code of Conduct. 

6.2 The Code of Conduct requires persons and premises involved in the storage, handling, 
transport and distribution of agricultural and veterinary chemical products to be 
accredited through the industry accreditation program which is known as the Guardian 
Program.  Members of Agsafe, CropLife and Animal Health Alliance are also required 
to be accredited under the Agsafe Guardian Program.   

6.3 The Code of Conduct also provides for the imposition of trading sanctions on 
businesses that are not accredited under the Guardian Program.  The imposition of a 
trading sanction involves: 

• CropLife and Animal Health Alliance members agreeing not to supply 
agricultural and veterinary chemicals to retailers/distributors who are not 
accredited under the Guardian Program and 

• Agsafe members agreeing not to acquire agricultural and veterinary chemicals 
from manufacturers who are not accredited under the Guardian Program and 
have had a trading sanction imposed by Agsafe. 

The market 

6.4 The first step in assessing the effect of the conduct for which authorisation is sought is 
to consider the relevant market(s) affected by that conduct. 

6.5 The ACCC did not receive any submissions from Agsafe or interested parties in 
relation to market definition.   

6.6 The ACCC notes that Agsafe’s Code of Conduct applies to all persons and premises 
involved in the storage, handling, transport and distribution of agricultural and 
veterinary chemical products – that is in the manufacturing, distribution and retailing 
levels.   

6.7 The ACCC also notes that an effect of the Code of Conduct is that Agsafe is 
established as the only provider of accreditation services for premises and personnel 
involved in handling and storage of agricultural and veterinary chemicals.   

6.8 The ACCC does not consider that it is necessary in this matter to fully define the 
market, save for identifying the areas that are likely to be relevant to its assessment.  
Based on the available information, the ACCC considers the relevant areas of 
competition affected by the Code of Conduct are: 

• the supply of agricultural and veterinary chemicals by manufacturers  
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• the retail distribution of agricultural and veterinary chemicals in localised areas 
within Australia and 

• the provision of accreditation and training services for premises and personnel 
involved in the storage, handling, transport and distribution of agricultural and 
veterinary chemicals. 

Manufacturers of agricultural and veterinary chemicals 

6.9 Agsafe advised that member companies of CropLife and Animal Health Alliance 
represent approximately 87% of the Australian farm chemical market in terms of sales.   

6.10 Agsafe advised that manufacturers not represented by CropLife or Animal Health 
Alliance represent 13% of farm chemical sales.  Of these manufacturers, Kenso 
Corporation, the Victorian Chemical Company, Conquest Chemicals, Spray Gro and 
Ospray Pty Ltd jointly represent 10% of farm chemical sales.   

6.11 There are also a number of generic manufactures of agricultural and chemical products 
which produce alternate branded products of popular active constituents.  Generic 
manufacturers make up a large percentage of the registered suppliers with the APVMA, 
but do not represent a significant volume of the agricultural and veterinary chemicals 
sold in the industry.86   

6.12 There are other manufacturers which produce chemicals including plastics, industrial 
chemicals and swimming pool chemicals.  However, these are not within the scope of 
the Agsafe Guardian Program (see paragraphs 3.4 - 3.5).  The Guardian Program also 
does not apply to veterinary chemical wholesalers provided they do not stock 
agricultural and veterinary chemical products above a certain quantity (see paragraph 
3.5).   

Distributors of agricultural and veterinary chemicals 

6.13 Distribution of agricultural and veterinary chemical products is through various 
channels including through retail outlets which are part of large buying groups such as 
Elders, CRT, Landmark or IHD.  Agsafe advised that approximately 80% of retail 
outlets are part of one of these buying groups.  Independent retailers are the other main 
channel for the distribution of agricultural and veterinary chemical products.   

6.14 The Guardian Program does not apply to veterinarians provided they do not stock 
agricultural and veterinary chemical products above a certain quantity (see paragraph 
3.5).   

6.15 The ACCC understands that most retailers stock a range of products in addition to 
chemical products including hardware, fencing, fertilizers, building products and 
garden supplies.  Retailers are likely to be located in rural and regional communities 
where demand for their products is likely to be the greatest.   

6.16 When selecting a retailer, customers, who are typically farmers, are likely to take into 
account a number of price and non-price factors.  Relevant non-price factors may 

                                                 
86 F G Blockey & Associates, Monitoring Meeting Report, 26 May 2004, p. 2.   
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include the proximity of the retailer, the range and types of chemicals the retailer 
supplies and the level of service provided.   

6.17 The ACCC considers that it is possible that certain non-price factors will limit the 
extent to which a customer would substitute to another retailer based on price.  For 
example, the proximity of a retailer to the location of farmers may limit the extent to 
which farmers would willingly substitute towards a retailer in another location, even in 
the event of a material price difference.   

6.18 Such factors suggest that non-price factors are an important element of competition in 
the relevant markets.  They also suggest that demand-side substitution possibilities may 
occur over an area much narrower than an entire State.   

Provision of accreditation and training services 

6.19 The Code of Conduct requires premises and personnel to be accredited by Agsafe under 
the Guardian Program.  Agsafe is responsible for administering the Guardian Program 
which involves setting the standards by which businesses and personnel are assessed 
against.  These standards are outlined in the Code of Practice and Personnel 
Accreditation and Training Manual.87  Agsafe provides the final approval on whether a 
business or individual has met the requirements set out under the Guardian Program.   

6.20 Agsafe engages facilitators on a contract basis to conduct premises assessments to 
ensure that they are compliant with the Code of Practice.  The premises accreditation 
process is outlined at paragraphs 6.46 - 6.47.   

6.21 Independent consultants provide training for personnel who are required to be 
accredited under the Guardian Program.88  The personnel accrediation process is 
outlined at paragraph 6.37.  

6.22 As noted at paragraph 2.43, the are other programs such as ChemCert and Managing 
Farm Safety which have been established by industry organisations within the primary 
industry.  The training and accrediation services provided under these programs are 
aimed at users of farm chemicals.  Participation in these programs is voluntary and is 
not a result of trading sanctions.   

The counterfactual 

6.23 In order to identify and measure the public benefit and public detriment generated by 
conduct, the ACCC applies the ‘future with-and-without test’ (see paragraphs 5.21 – 
5.22).   

6.24 Agsafe has sought authorisation for its Code of Conduct which can broadly be 
separated into the following elements: 

• the requirement that members of Agsafe, CropLife and Animal Health Alliance 
are to be accredited under the Guardian Program by Agsafe and 

                                                 
87 Agsafe has not sought authorisation for these documents. 
88 The Code of Practice lists the facilitators which Agsafe engages and the providers of personnel training services.   
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• the imposition of trading sanctions on businesses that are not accredited under 
the Guardian Program.   

6.25 Both of these elements potentially raise concerns under the competition provisions of 
the Act, which is why Agsafe has sought authorisation in respect of its Code of 
Conduct.   

6.26 Agsafe consider that without the Guardian Program, compliance with the applicable 
legislation could be achieved but would be prohibitively expensive and slow.  Agsafe 
submits that given the complex legislative framework for handling and storage of 
chemicals, businesses would be required to engage a consultant to ensure compliance 
with all applicable regulations. 

6.27 Agsafe state that it should not be assumed that the existence of the State/Territory 
regimes regulating the control of agricultural and veterinary chemicals is necessarily 
adequate.  Agsafe state that these regulatory regimes are reactionary rather than being 
proactive.  For example, the State/Territory regimes rely on audits, investigations, 
prosecutions and fines rather than ensuring compliance of the highest standards at the 
outset.  Agsafe submit that the effectiveness of compliance is dependent on vigilance 
and adequate resources, neither of which may be sufficient in the State/Territory 
regimes.  Further, Agsafe submit that the political will to pursue compliance may not 
exist.   

6.28 CropLife submits that without authorisation, there would be a return to state based 
systems of training and accreditation rather than a national approach, which could 
result in possible inconsistencies and duplication which could lead to further costs to 
the industry and farmers.   

6.29 Submissions were received from a number of government agencies that suggest the 
Agsafe Guardian Program assists compliance with legislative requirements or 
complements the legislative requirements.89  However, the ACCC did not receive any 
submissions that suggest Agsafe’s Guardian Program replaces the need to meet 
legislative requirements or replaces the role of the various government agencies in 
ensuring compliance.  For example, WorkSafe Victoria submits that Agsafe 
misunderstands the regulatory role carried out by government agencies such as itself.  
In particular, WorkSafe Victoria states that Agsafe has not recognised the range of both 
pro-active and enforcement activities a modern regulator such as WorkSafe Victoria 
carries out.   

6.30 Agsafe also argue that absent authorisation it would not be in a position to continue the 
Guardian Program.  It considers that absent authorisation it would not be able to impose 
trading sanctions and that the use of trading sanctions is necessary to ensure sufficient 
take-up by businesses of accreditation under the Guardian Program.   

6.31 The ACCC considers that while the take-up of accreditation under the Guardian 
Program may be lower absent the ability to impose trading sanctions, the ACCC does 

                                                 
89 Workplace Standards Tasmania submission dated 7 February 2007, Department of Health and Human Services 
Tasmania submission dated 17 February 2007, APVMA submission dated 29 January 2007, The Department of 
Prime Minister and Cabinet submission dated 19 January 2007, The Department of Primary Industries New South 
Wales submission dated 16 March 2007.   
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not accept that the Guardian Program will necessarily fail without authorisation in 
respect of the trading sanctions.  In particular the ACCC notes Agsafe's submission that 
the Guardian Program provides significant benefits for businesses in terms of assisting 
them to meet regulatory requirements which are often complex and confusing.  Further, 
the ACCC notes that over 1600 businesses are accredited or have commenced 
accreditation under the Guardian Program.  It is assumed that not all of these businesses 
have submitted themselves to accreditation because without it they would not be able to 
obtain supply of agricultural and veterinary chemicals, but rather businesses have 
obtained accreditation because they see a benefit for themselves.  

6.32 The ACCC also notes that there a number of industry associations in different 
industries that have developed voluntary training and accreditation programs for 
members that are not compulsory for non-members by virtue of the ability to impose 
trading sanctions if not complied with.   

6.33 The ACCC considers the counterfactual to be a situation where Agsafe continues to 
offer training and accreditation services where the take-up of such services is based on 
the value they deliver for businesses rather than as a result of the threat or actual 
trading sanctions being imposed.   

6.34 The ACCC also considers that in the absence of authorisation manufacturers, 
distributors and retailers involved in the manufacture, storage and handling of 
agricultural and veterinary chemicals would continue to be regulated by existing 
legislation such as State and Territory laws relating to OHS, transportation of 
dangerous goods, environmental protection and licensing requirements for dangerous 
goods and poisons.   

Agsafe accreditation – the Guardian Program 

6.35 Members of Agsafe, CropLife and Animal Health Alliance are required to be 
accredited by Agsafe through the Guardian Program.90  The ACCC notes that the 
requirement to be accredited by Agsafe applies to both members and non-members of 
Agsafe through the ability of Agsafe to impose trading sanctions on non-accredited 
businesses.  The effect of this requirement on non-members will be discussed at 
paragraphs 6.91 - 6.114. 

6.36 This section assesses the public benefits and public detriments likely to result from this 
requirement.   

Public benefits  

Safer use, handling and storage of chemicals 

6.37 The Guardian Program requires personnel who handle, store and transport agricultural 
and veterinary chemicals to: 

                                                 
90 The ACCC notes that the requirement on CropLife and Animal Health Alliance members to obtain Agsafe 
accreditation is contained in the CropLife Code of Conduct February 2006 see Clause 23 and the Animal Health 
Alliance Code of Conduct January 2006 see Clause 3.   
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• have at least one year’s experience in the agricultural and veterinary chemicals 
industry prior to formal training being undertaken 

• complete the personnel accreditation (basic) training course and 

• complete at least one training unit every two years for personnel who participate 
in online training or three years for personnel who participate in face-to-face 
training.   

6.38 Agsafe submits that there are few regulations, controls and conditions relating to 
personnel who handle and sell agricultural and veterinary chemicals.  Agsafe states that 
OHS legalisation is the only partially relevant regulation that relates to personnel.  
Agsafe submit that the personnel accreditation component of the Guardian Program 
provides easy access to more job specific training courses and onsite workplace 
assessment to confirm the competency of personnel.   

6.39 Agsafe submits that the personnel accreditation program: 

• ensures that sales, recommendations and advice for agricultural and veterinary 
chemicals are made only by trained people 

• prevents any unauthorised use at point of sale 

• ensures that additional information on safe use, appropriate protective gear and 
disposal guidance is available to supplement label advice 

• ensures the correct use of the product according to the manufacturers’ label 
directions and 

• provides accredited personnel with a qualification which is nationally 
recognised by the Australian Qualifications Framework, increasing the skill 
base within Australia. 

6.40 Agsafe submits that by ensuring that quality advice is provided to farmers at the point 
of retail sale, the Guardian Program also positively influences how farmers store and 
handle agricultural and veterinary chemicals.   

6.41 The ACCC notes that a number of interested parties expressed support for the Guardian 
Program in terms of providing training to businesses and personnel in the industry to 
handle and store chemicals to ensure that the risks associated with such chemicals are 
managed appropriately.91  Interested parties considered that the Guardian Program 
would provide benefits to users of chemicals and benefits to the community by 
ensuring that agricultural and veterinary chemicals are used appropriately.   

                                                 
91 Bayer submission dated 29 January 2007, IHD Pty Ltd submission dated 29 January 2007, Food Standards 
Australia New Zealand submission dated 17 January 2007, APVMA submission dated 29 January 2007, The 
Department of Prime Minister and Cabinet submission dated 19 January 2007, The Department of Employment and 
Industrial Relations Queensland submission dated 2 February 2007, The Department of Primary Industries Victoria 
submission dated 16 February 2007, The Department of Environment and Conservation NSW submission dated 9 
February 2007, The Department of Primary Industries and Fisheries Queensland submission dated 12 February 
2007, The Department of Environment and Conservation Western Australia submission dated 19 February 2007. 
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6.42 The ACCC considers that the personnel accreditation element of the Guardian program 
is likely to increase the level of knowledge and skill of persons employed within the 
industry on the handling and storage of agricultural and veterinary chemicals and this is 
likely to constitute a public benefit. 

6.43 The Department of Employment and Industrial Relations Queensland and the 
Department of Primary Industries Victoria noted that the Guardian Program is likely to 
have influenced how farmers handle and store agricultural and veterinary chemicals 
because of the of the interaction between primary producers and trained industry 
personnel.   

6.44 The ACCC accepts that farmers are likely to benefit from dealing with persons who are 
trained in storing and handling agricultural and veterinary chemicals.  The benefit of 
having trained persons within the industry may also result in safer handling and storage 
of chemicals by farmers.   

The Guardian Program assists businesses comply with regulatory requirements 

6.45 Agsafe advise that premises accreditation is designed to ensure that the risk to persons, 
property and the environment is minimised by ensuring all storage premises for 
agricultural and veterinary chemicals comply with relevant Australian standards and 
legislation.   

6.46 The premises accreditation process is undertaken as follows: 

• Businesses apply to Agsafe for a premises consultation. 

• A facilitator contacts the business to arrange a time to conduct the premises 
consultation. 

• The facilitator conducts the premises consultation to ensure compliance with 
the Code of Practice.  This process can take up to four hours.  The facilitator 
will also conduct a one hour workplace assessment with staff who have 
undertaken online training. 

• After the facilitator has completed the premises consultation and workplace 
assessments, the Agsafe secretariat is advised of the findings.  A report is 
sent by Agsafe to the business concerned who has an initial timeframe of 30 
days to take any corrective actions identified in the report.   

6.47 Registered accredited businesses must be re-assessed every two years by a facilitator.  
Accredited businesses are provided with up to 60 days notice prior to a re-assessment. 

6.48 Agsafe submits that there are a number of requirements, regulations, controls and 
conditions relating to businesses which store and sell agricultural and veterinary 
chemicals.  For example, licensing requirements vary across jurisdictions.  Agsafe 
submits that the lack of uniformity of the relevant legislation is confusing for the 
industry.  The Guardian Program has been effective in identifying, simplifying and 
communicating regulatory information to the industry.   

6.49 Agsafe submits that the Code of Practice sets a national standard which incorporates 
the requirements of the various pieces of legislation which exists at the Federal, State 
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and Territory levels.  Agsafe advise that the highest standard from existing Federal, 
State or Territory legislation is incorporated into the Code of Practice.  This may result 
in some businesses complying with higher standards or additional standards which are 
not otherwise required by legislation within their jurisdiction.   

6.50 Agsafe advise that the Code of Practice and all training manuals are reviewed usually 
every two years.  As part of its review process, Agsafe consults with industry 
participants including government agencies.  Agsafe advise that the Code of Practice 
and the Basic Training Manual were last reviewed in January 2007 and new editions 
are due to be released by the end of March 2007.   

6.51 Agsafe advise that it also keeps up to date with legislative changes through subscribing 
to email or web based alert systems adopted by most government agencies to flag when 
regulations are under review or amended.  Agsafe also requires its facilitators, through 
their contract, to ensure that the knowledge they provide to a business is current.   

6.52 Agsafe claim that businesses who are accredited under the Guardian Program benefit 
from the knowledge that in satisfying the accreditation standards, they have also met 
the applicable legislative requirements. 

6.53 The ACCC is of the view that in order to provide a public benefit, the standards for 
accreditation must, at a minimum, accurately reflect existing legislation. 

6.54 In this regard the ACCC notes the views of the Department of Employment and 
Industrial Relations Queensland which advised that Agsafe has spent considerable 
resources engaging with it and the Department of Emergency Services to ensure that 
the Guardian Program was constructed with closer reference to the requirements of 
legislation.   

6.55 The ACCC is not aware of concerns by governments or the industry that the 
accreditation standards set by Agsafe are not at an appropriate level, or fail to be kept 
up to date.  The ACCC considers that having the accreditation standards reviewed 
every 2 years together with the other initiatives used by Agsafe is likely to ensure that 
the accreditation standards reflect legislation.  The ACCC would be concerned, 
however, if the standards were not reviewed and updated regularly with the result that 
accreditation standards fell below minimum legislative requirements. 

6.56 The APVMA, the Department of Prime Minister and Cabinet, the Department of 
Health and Human Services Tasmania, the Department of Primary Industries New 
South Wales and Workplace Standards Tasmania stated that the Guardian Program can 
assist businesses meet their legislative requirements or complement the requirements of 
the legislation.  Similarly, the Department of Employment and Industrial Relations 
Queensland and the Department of Agriculture, Fisheries and Forestry noted that 
industry codes of practice, training, accreditation and quality assurance programs can 
provide a mechanism for industry participants to demonstrate their compliance with 
regulatory requirements.   

6.57 The ACCC notes that the legislative framework governing the use, handling, storage 
and transport of agricultural and veterinary chemicals is complex.  In this regard, the 
ACCC considers that the Code of Practice which sets a national standard for handling, 
storing and transporting agricultural and veterinary chemicals assists businesses comply 
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with their regulatory obligations under legislation.  The ACCC considers this generates 
a public benefit by helping to ensure that the benefits that flow from the legislative 
provisions are achieved in practice.   

6.58 In particular, the ACCC notes the advice of the Department of Human Services 
Victoria that the introduction of the Agsafe accreditation scheme appears to have raised 
standards in the retail sector.  Similarly, the ACCC notes that the Department of Health 
South Australia stated that the Guardian Program provides for a high and nationally 
consistent standard.  The Department of the Environment and Water Resources also 
stated that the Guardian Program appears to have been effective in ensuring that 
consistent safety standards are met.   

6.59 Further, where accreditation results in businesses complying with higher standards or 
additional standards which are not otherwise required by legislation within their 
jurisdiction there is also a benefit.  The ACCC considers it appropriate for self-
regulatory codes to replicate or exceed legislative requirements if they are to encourage 
better practice and behaviour from industry members.   

6.60 The ACCC notes that the PM&C and the Department of Health and Human Services 
Tasmania stated that the Guardian Program has the potential to provide security 
benefits, particularly around awareness raising, education and training.  The ACCC is 
of the view that given that the accreditation program is likely to assist businesses 
comply with legislative requirements, there is potential for the Guardian Program to 
assist businesses comply with any new security requirements which may result from 
the review being currently conducting on the Control of Chemicals of Security Concern 
(see paragraphs 2.36 - 2.37). 

6.61 The ACCC notes, however, that compliance with Agsafe’s accreditation program is not 
a substitute for complying with applicable legislation.  Agsafe’s Personnel and 
Accreditation and Training Manual states: 

Agsafe’s program is a service to the industry designed to monitor and demonstrate 
compliance.  In so doing Agsafe also assists the industry to raise the overall quality of 
safe management.  It does not absolve individual organisations from their responsibilities 
and it is not a substitute for the legal requirements.   

6.62 Guyra Rural Services submits that businesses gain no regulatory advantage or peace of 
mind by completing accreditation under the Guardian Program.  Guyra Rural Services 
submits that Agsafe provides businesses with a false sense of security that they are 
abiding by the relevant legislation.   

6.63 The ACCC accepts the view of a number of government agencies that Agsafe’s 
accreditation program complements the existing legislative framework for handling and 
storing agricultural and veterinary chemicals.     

Public detriments 

Requirement to obtain accreditation from Agsafe 

6.64 The ACCC notes that under the Code of Conduct businesses are required to obtain 
accreditation services from Agsafe.  The ACCC considers that for those businesses 
which choose to become members of Agsafe the requirement to obtain accreditation 
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services from Agsafe is not unreasonable, as these businesses have the choice of 
whether to be subject to the provisions of the Agsafe Code of Conduct.92   

6.65 However, the ACCC notes that the requirement to obtain accreditation services from 
Agsafe (through the enforceability of trading sanctions) applies equally to members and 
non-members of Agsafe.  As such, businesses which do not wish to become members 
of Agsafe are required to obtain accreditation services from Agsafe.  This requirement 
on non-members is discussed further at paragraphs 6.104 - 6.111.   

Cost of obtaining accreditation through Agsafe 

6.66 Agsafe advise that all charges for accrediation under the Guardian Program are based 
on cost recovery. Currently, all businesses are charged $135 for each hour an Agsafe 
facilitator spends at the business site.  Agsafe advise that a facilitator spends an average 
of 3 hours at a business location at a cost of $405.  Agsafe advise that businesses which 
maintain good compliance with the accreditation requirements could expect a 
consultation with a facilitator to be shorter.   

6.67 Registration for one online module is charged at $135 for each individual employed by 
the business.  In addition, a one hour workplace assessment for each person costs $135.   

6.68 For those personnel who wish to complete personnel accrediation using the face-to-face 
training option a fee from $550 for the two day basic course will apply.  A fee from 
$400 will apply for one day re-accrediation modules.   

6.69 There is also a secretariat fee of $430 plus GST which is charged every 2 years to 
coincide with premises re-accrediation.   

6.70 For new businesses which become accredited under the Guardian Program there is also 
a once off membership fee of $100 to become an Agsafe member. 

6.71 Table 6.2 outlines the cost of accreditation for a business which employs 2 individuals 
and chooses to complete personnel accreditation using online training.  The estimated 
cost of obtaining Agsafe accrediation is $1375 every two years.93  The cost of 
accreditation depends on the number of individuals employed and how long a 
facilitator is required to spend at the premises.   

                                                 
92 In the case of manufacturers they choose whether to become members of CropLife or the Animal Health Alliance 
and therefore whether to be subject to the provisions in these respective Codes of Conduct.   
93 This figure does not include the initial cost of the Agsafe membership fee of $100.   
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Table 6.2 - Estimated cost of accreditation for a business which employs two individuals 

Component of Agsafe 
accreditation 

Cost 

3 hours with facilitator $405 
2 employees who require an 
online module each 

$270 

2 employees who require one 
hour workplace assessment 
each 

$270 

Secretariat fee $430 
Total Cost $1375 

 

6.72 Agsafe submits that without participation in the Guardian Program, businesses would 
be required to take steps to ensure they comply with over a 100 State and Federal 
regulations.  Agsafe consider that businesses may face increased costs of compliance 
because of the need to obtain numerous specialist consultants (as opposed to a single 
facilitator) to assist them comply with legislation.   

6.73 Submissions by interested parties in relation to the cost of obtaining Agsafe 
accreditation were received from Guyra Rural Services and WorkSafe Victoria. 

6.74 Guyra Rural Services submits that not all businesses would choose to engage a 
consultant to assist with their compliance with legislation.  Gurya Rural Services states 
that businesses are able to comply with their regulatory obligations and whether a 
business chooses to engage a consultant is a decision for the individual business.  
Guyra Rural Services submits that the fees charged by Agsafe pose an additional 
burden on businesses and consumers.   

6.75 WorkSafe Victoria notes that it provides a range of advisory and enforcement activities 
to ensure compliance with the legislation it administers.  Such activities include 
providing a range of printed and web-based information, facilitation of stakeholder 
forums, a telephone advisory service, three hours of free on-site consultancy to small 
and medium sized enterprises, field inspections and prosecutions.  WorkSafe Victoria 
states that most of the pro-active and enforcement activities it carries out are at nil cost 
or lower cost than the Guardian Program.   

6.76 The ACCC has also received concerns from smaller retailers, who consider the cost of 
obtaining Agsafe accreditation to be high relative to the amount of agricultural and 
veterinary chemical products they supply. 

6.77 Consistent with the view of the ACCC in past decisions, the ACCC considers that it is 
not unreasonable for businesses to pay for the cost of obtaining accrediation should 
they choose to be accredited under the Agsafe Guardian Program.   

6.78 The ACCC does not consider that the level of the fees charged for accreditation are of a 
level which would prevent retailers who stock larger amounts of agricultural and 
veterinary chemicals from obtaining accreditation.   
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6.79 However, the ACCC considers that without authorisation, businesses would be able to 
choose whether to obtain accreditation under the Guardian Program or whether to use 
other methods such as engaging a consultant or seeking advice from a government 
agency to assist them comply with the relevant legislative requirements.  The ACCC is 
not of the view that businesses would necessarily need to engage a consultant to assist 
them in complying with legislation.  Businesses would choose the method which most 
suited their requirements based on the value and cost of the method.   

6.80 The ACCC notes that obtaining accreditation from Agsafe is compulsory (through the 
enforceability of trading sanctions) for businesses which handle, store, distribute or 
transport agricultural and veterinary chemicals.  As such, the cost of accreditation can 
not be avoided if a business considers Agsafe accreditation to be unnecessary.  This 
issue is discussed further at paragraphs 6.104 - 6.114.    

The imposition of trading sanctions 

6.81 The Code of Conduct provides for trading sanctions to be imposed on businesses, 
whether they are members of Agsafe, CropLife or Animal Health Alliance or not, 
which store and handle agricultural and veterinary chemicals and which are not 
accredited under the Guardian Program.  A trading sanction will also be applied on 
those members of Agsafe who continue to trade with a business which has had a 
trading sanction imposed.  A trading sanction can be applied even if the business 
otherwise meets the applicable legislation but has not obtained Agsafe accreditation.  
The trading sanction arises from: 

• CropLife and Animal Health Alliance members agreeing not to supply 
agricultural and veterinary chemicals to retailers/distributors who are not 
accredited under the Guardian Program and 

• Agsafe members agreeing not to acquire agricultural and veterinary chemicals 
from manufacturers who are not accredited under the Guardian Program and 
have had a trading sanction imposed by Agsafe. 

6.82 It is possible for non-accredited businesses to obtain chemicals from manufacturers 
who are not members of CropLife or Animal Health Alliance.  However, the ability of 
non-accredited businesses to source supply from other manufacturers is significantly 
limited because manufacturers who are members of CropLife and Animal Health 
Alliance supply the majority of farm chemicals sold in Australia.   

6.83 The public benefits and public detriments likely to arise from the imposition of trading 
sanctions under the Code of Conduct are considered below.   

Public benefits 

Retailers and manufacturers will comply with the requirements of the Guardian Program 

6.84 Agsafe submits that without the risk of the imposition of trading sanctions there would 
be inadequate incentive for businesses to obtain accreditation under the Guardian 
Program.  Animal Health Alliance and CropLife also submit that the imposition of 
trading sanctions is the most effective way of ensuring industry compliance.  CropLife 



 

DRAFT DETERMINATION                                                                       A91027 - A91030 39

also submits that a credible and effective sanctions process ensures that regulatory 
requirements are met by both its members and the distributors of their products. 

6.85 Agsafe submits that the imposition of trading sanctions allows the community to be 
satisfied that the industry is continuously operating at a safe and environmentally 
responsible level.   

6.86 A number of government agencies also supported the ability for Agsafe to impose 
trading sanctions, principally as the ability to impose trading sanctions encourages 
compliance with legislation or assists in providing consistent and high standards of 
chemical use and handling.  For example government agencies stated: 

- trading sanctions are a mechanism for industry control and is preferred to 
additional government regulation94 

- the boycotting of non-accredited retailers is one mechanism to bring those 
retailers within the Agsafe safety management system and thereby 
overcoming inconsistent standards among retail premises95 and 

- the use of trading sanctions ensures a high level of compliance with best 
practice management in handling, distribution and transportation of 
agricultural and veterinary chemicals.96 

6.87 On the other hand the Department of Employment and Workplace Relations notes that 
the agriculture, forestry and fishing sector is one of the five sectors targeted by the 
National OHS Strategy to improve its OHS performance.  Despite this industry sector 
being a priority, the Department noted that it would not support the imposition of 
trading sanctions in the absence of clear evidence that safety performance was 
improved using such a mechanism.  Rather, the Department is of the view that the 
relevant legal OHS requirements for chemical use may be met through a range of 
methods.   

6.88 As outlined at paragraphs 6.37 - 6.63 the ACCC accepts that there is a benefit from 
obtaining accrediation under the Guardian Program.  The ACCC also accepts that the 
possibility of trading sanctions being applied will ensure greater compliance with 
Agsafe’s Guardian Program this is because it effectively compels any business to be 
accredited by Agsafe.   

6.89 However, the ACCC is not convinced that there is a benefit from having otherwise 
compliant businesses prevented from trading in the market for the reason they have not 
obtained Agsafe accreditation.  The ACCC notes that this restriction on otherwise 
compliant businesses is likely to result in a public detriment and is considered further in 
the following section.   

6.90 Further, if the Guardian Program offers a cost effective alternative to other methods of 
ensuring compliance with legislation as Agsafe submits, and given the current market 

                                                 
94 The Department of Health South Australia submission dated 15 February 2007. 
95 The Department of Human Services Victoria submission dated 16 February 2007.   
96 The Department of Primary Industries Victoria submission dated 16 February 2007.   
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penetration of businesses who have obtained accreditation, then the ACCC considers 
that the Guardian Program would continue.   

Public detriments 

The effect of Agsafe accreditation on retailers / distributors 

6.91 The Codes of Conduct of CropLife and the Animal Health Alliance prevent member 
manufacturers from supplying products to retailers/distributors that are not accredited 
under the Agsafe Guardian Program.97 

6.92 Trading sanctions can be imposed on both members and non-members of Agsafe (see 
paragraph 3.14).   

6.93 The ACCC notes that prior to a trading sanction being imposed on a business, there is a 
three stage warning process which allows a business to rectify any non-compliance 
with the terms of the accreditation program (see paragraph 3.15).   

6.94 Agsafe advise that the number of trading sanctions imposed on businesses who have 
not obtained Agsafe accreditation is low.  Agsafe advised that since 2002, one trading 
sanction has been imposed on a business.   

6.95 However, Agsafe has sent a large number of letters to businesses warning them of a 
possible imposition of a trading sanction if they do not obtain accreditation from 
Agsafe under the Guardian Program.  Agsafe advised that since 2002 a total of 1922 
warning letters have been issued to premises with 90% being resolved.  The number of 
warning letters issued by Agsafe is outlined in table 6.1.   

      Table 6.1 – Number of trading sanctions and warning letters 

 2002 2003 2004 2005 2006 

Warning letters 
sent 

161 368 444 388 561 

Trading sanctions 
imposed 

   1  

Source – Submission from Agsafe dated 15 January 2007. 

6.96 Agsafe advise that in the majority of cases the issue with the business is resolved.  
Agsafe advise that some businesses elect to stop selling agricultural and veterinary 
chemicals, while others are deemed not eligible for accreditation once they have 
contacted Agsafe.98   The other likely option for businesses which receive warning 
letters from Agsafe is that they decide to comply with the requirements of the Agsafe 
accreditation program.   

6.97 In the event of a trading sanction being applied, the business the subject of the trading 
sanction is able to lodge an appeal under Article 9 of the Code of Conduct.  Agsafe 

                                                 
97 See article 24 of the CropLife Code of Conduct and Article 5 of the Animal Health Alliance Code of Conduct.   
98 Agsafe Annual Summary 2005 – 2006, pg 37. 
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advised that since 2002 no business has lodged an appeal under the Code of Conduct.  
However, this is not surprising given that only one business has had a trading sanction 
imposed.   

6.98 The ACCC received a confidential submission from an interested party raising the 
following issues: 

• The process involved in obtaining a dangerous goods licence is a stringent one 
and is similar to the process involved in obtaining accreditation through Agsafe.   

• The party states that it has satisfied the Workcover authority in their State that its 
premises and procedures are safe and has been granted a dangerous goods 
license.  The party submits that they are legally entitled to use and store 
dangerous goods and should not also be required to be accredited through 
Agsafe.   

• The party submits that Agsafe’s accreditation scheme should be optional for 
agricultural and veterinary chemical businesses like other accreditation programs 
in other industries.  If the Agsafe accreditation program has benefits to the 
agricultural and veterinary chemical industries then its uptake by businesses will 
increase.   

6.99 The ACCC has also received submissions and a number of complaints from small 
retailers since the authorisation was granted in 2002.  Generally, they submit that they 
have obtained licenses from the relevant government agencies (for example, license to 
stock dangerous goods) and comply with the State/Territory legislative requirements.  
Given their compliance with the existing legislative requirements they submit that they 
should not be forced to also obtain Agsafe accreditation in order to supply agricultural 
and veterinary chemicals.   

6.100 The ACCC notes that manufacturers of agricultural and veterinary chemicals who are a 
party to the arrangements represent approximately 87% of farm chemical sales.  While 
there are some manufacturers who are not members of CropLife or Animal Health 
Alliance from whom non-accredited retailers could obtain supply, the ACCC 
understands that these manufacturers supply a limited or specialised range of 
chemicals.   

6.101 Consequently, for those retailers/distributors who choose not to be accredited but 
otherwise comply with relevant legislative requirements their ability to compete in the 
market is impeded.   

6.102 The ACCC does not consider there are incentives for Agsafe to apply trading sanctions 
for an anti-competitive purpose.  The ACCC also notes the existence of the three stage 
warning process before the imposition of a trading sanction and the appeals process 
(see paragraphs 3.15 - 3.26).   

6.103 However, the ACCC considers that there is an anti-competitive effect arising from the 
imposition of the trading sanctions by Agsafe.  The ACCC considers that restricting 
retailers/distributors who are otherwise compliant with legislative requirements, from 
supplying agricultural and veterinary chemicals may result in a reduction in 
competition in localised retail markets.  Competition is likely to be reduced in local 
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retail markets if retailers either decide not to enter the local retail market or to stop 
supplying agricultural and veterinary chemicals because they do not want to obtain 
accreditation through Agsafe.   

Alternatives for non-members to demonstrate compliance with the Guardian Program 

6.104 In past authorisations the ACCC has recognised the importance of having an alternate 
to Agsafe accreditation given the existence of the trading sanctions.  The ACCC 
considered that an alternate process independent of Agsafe was important because it 
reduced the anti-competitive detriment of the trading sanctions.   

6.105 Condition 12 of the authorisation granted by the ACCC in 2002 states: 

Avcare [CropLife and Animal Health Alliance] and its members will only be permitted to deny 
goods to premises on the basis that they have failed to obtain premises accreditation from Agsafe 
either through assessment by Agsafe assessors directly, or through assessment by a mutually 
agreed external assessor, or through issue of relevant certificates by appropriate State and 
Territory regulatory authorities.   

6.106 However, Agsafe has since advised that government agencies do not issue compliance 
certificates.99  Submissions from government agencies also confirm that they do not 
issue the equivalent of compliance certificates for the legislation they administer.100   

6.107 Agsafe advise that it has recently developed a process for those businesses that do not 
wish to use an Agsafe facilitator to obtain Agsafe accreditation.  The process that 
Agsafe developed is: 

• Where a business wishes to be exempt from the standard premises accreditation 
procedure, an application completed by a suitably qualified consultant agreeable 
to Agsafe, must be submitted to Agsafe every two years which addresses the 
regulatory requirements covered in the Code of Practice. A copy of the Code of 
Practice is available at a cost of $100 plus GST. 

• Agsafe will review the submission at a cost recovery fee of $135 plus GST to 
accredit the premises. 

• Accreditation may be granted to those premises that comply with International 
Standards Organisation (ISO) quality assurance; the proprietors of such a 
premises must hold a certificate from an auditor which certifies the same safety 
requirements as the Code of Practice. 

                                                 
99 Agsafe letter of 24 March 2006 in response to Agsafe’s application for minor variation lodged on 28 October 
2005. 
100 The Department of Employment and Industrial Relations Queensland submission dated 12 February 2007, 
Workplace Standards Tasmania submission dated 7 February 2007, the Department of the Environment and 
Conservation NSW submission dated 9 February 2007, Queensland Transport submission dated 13 February 2007, 
the Department of Human Services Victoria submission dated 16 February 2007, Department of Health South 
Australia submission dated 15 February 2007, Department of Primary Industries Victoria submission dated 16 
February 2007, Department of Health and Human Services Tasmania submission dated 17 February 2007, 
Department of Environment and Conservation Western Australia submission dated 19 February 2007, Queensland 
Health submission dated 31 January 2007, Worksafe Victoria submission dated 26 February 2007 and the APVMA 
submission dated 29 January 2007.  
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• Where regulatory requirements enforce more stringent obligations on a business, 
such as in accordance with Major Hazard Facility requirements, the proprietors 
of the premises may become accredited without an additional consultant. These 
business proprietors only need to report on training conducted on site for each 
staff member covered by the scope of accreditation. This group of proprietors 
nevertheless are required to become business members of Agsafe to ensure the 
applicability of trading sanctions. Business membership is currently $370 plus 
GST. 

6.108 Agsafe advised that no business has undertaken accreditation using this alternative 
process.  However, the ACCC notes that the alternative process was only developed in 
2006.   

6.109 With authorisation, the only alternative method for non-members to demonstrate their 
compliance with the Guardian Program, and therefore obtain supply of agricultural and 
veterinary chemicals from CropLife and Animal Health Alliance manufacturers, is 
through the process described at paragraph 6.107.  The ACCC does not consider this 
process provides a satisfactory alternative for non-members.  Such businesses who may 
otherwise have satisfied all applicable legislative requirements are still required to: 

• pay a consultant and Agsafe to be accredited and 

• obtain certification services from Agsafe. 

6.110 Further, the ACCC notes that an effect of the trading sanctions is that Agsafe is 
established as the only provider of accreditation services.  This prevents other providers 
establishing themselves to provide training and accreditation services, as an alternate to 
Agsafe.  On this issue, the Department of Primary Industries New South Wales noted 
that as Agsafe does not allow its training to be provided by other training providers 
there is no comparable program against which to assess the Guardian Program.   

6.111 The ACCC considers that the lack of an alternative, which is independent from Agsafe, 
for non- members to demonstrate compliance with the Guardian Program, increases the 
anti-competitive detriment resulting from the ability of Agsafe and its members to 
impose trading sanctions.   

Cost of obtaining accreditation through Agsafe 

6.112 As noted at paragraph 6.77 the ACCC considers that it is not unreasonable for 
businesses to pay for the cost of obtaining accrediation should they choose to be 
accredited under the Agsafe Guardian Program.   

6.113 Further, the ACCC does not consider that the level of the fees charged for accreditation 
are of a level which would prevent retailers, who stock larger amounts of agricultural 
and veterinary chemicals, from obtaining accreditation.   

6.114 However, given that businesses that may have otherwise complied with existing 
legislative requirements, have no choice but to become accredited through Agsafe 
should they wish to supply agricultural and veterinary chemicals, the ACCC considers 
that Agsafe accreditation imposes an unavoidable cost on businesses and results in a 
public detriment.  These costs include the cost of obtaining accreditation from Agsafe, 
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the time and resources involved in obtaining Agsafe accreditation and the additional 
costs associated with complying with higher standards which may not be required by 
legislation in that business’ jurisdiction.   

Balance of public benefit and detriment  

6.115 The ACCC may only grant authorisation if it is satisfied that, in all the circumstances, 
the Code of Conduct which incorporates the requirement to be accredited under the 
Guardian Program and provides Agsafe with the ability to impose trading sanctions on 
non-accredited businesses, is likely to result in a public benefit that will outweigh any 
public detriment. 

6.116 In the context of applying the net public benefit test at section 90(8)101 of the Act, the 
Tribunal commented that: 

 … something more than a negligible benefit is required before the power to grant authorisation can 
be exercised.102 

6.117 The ACCC considers that the Code of Conduct through the accreditation standards set 
out in the Guardian Program is likely to result in the following public benefits: 

• The knowledge and skill of persons involved in the handling, storage and 
transport of chemicals is likely to be increased resulting in the safer use, 
handling and transportation of agricultural and veterinary chemicals. 

• End users may benefit from dealing with persons who are trained in storing, 
handling and transporting agricultural and veterinary chemicals. 

• Compliance with legislative requirements relating to the use, storage and 
handling of agricultural and veterinary chemicals is likely to be facilitated.   

6.118 While accreditation under the Guardian Program itself is likely to result in a public 
benefit, the ACCC has significant concerns about the ability of Agsafe to impose 
trading sanctions on non-accredited businesses.   

6.119 The ACCC is not convinced that there is a public benefit from having otherwise legally 
compliant businesses prevented from trading in the market for the reason they have not 
obtained accreditation from Agsafe.   

6.120 Indeed, the ACCC considers that this restriction on otherwise compliant businesses is 
likely to result in a public detriment.   

6.121 While the ACCC does not consider Agsafe has incentives to apply trading sanctions for 
an anti-competitive purpose, there is an anti-competitive effect arising from Agsafe’s 
ability to impose trading sanctions.  The ACCC considers that restricting 
retailers/distributors who are otherwise compliant with legislative requirements, from 

                                                 
101  The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it 

should be allowed to take place. 
102  Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 

paragraph 22. 
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supplying agricultural and veterinary chemicals may result in a reduction in 
competition in localised retail markets.   

6.122 In past authorisations the ACCC has recognised the importance of having an alternate 
to Agsafe accreditation given the existence of Agsafe’s power to impose trading 
sanctions.  An alternate process independent of Agsafe was important because it 
reduced the anti-competitive detriment of the trading sanctions.   

6.123 In reviewing Agsafe’s arrangements, the ACCC has concluded that there is no 
independent process for non-members to demonstrate their compliance with the 
Guardian Program and therefore obtain supply of agricultural and veterinary chemicals 
from CropLife and Animal Health Alliance members.  The ACCC considers that the 
lack of an alternative, which is independent from Agsafe, for non-members to 
demonstrate compliance with the Guardian Program, increases the anti-competitive 
detriment resulting from Agsafe’s ability to impose trading sanctions.   

6.124 In reviewing the cost of obtaining Agsafe accreditation, the ACCC considers that it is 
not unreasonable for businesses to pay for the cost of accreditation should they choose 
to be accredited under the Guardian Program.  The ACCC also does not consider that 
the level of fees charged for accreditation are of a level which would prevent retailers 
who see a benefit from obtaining accreditation.   

6.125 However, the ACCC considers that the compulsory requirement to obtain accreditation 
from Agsafe imposes unavoidable costs on businesses who may have otherwise 
complied with their legislative obligations and results in a public detriment.   

6.126 Overall, the ACCC considers that the ability of Agsafe to impose trading sanctions on 
non-accredited retailers results in significant public detriments.  These public 
detriments arise from the compulsory requirement for otherwise legally compliant 
businesses to be accredited by Agsafe under the Guardian Program in order to trade in 
agricultural and veterinary chemicals.   

6.127 Given the extent of the public detriments likely to result from the imposition of trading 
sanctions, on balance, the ACCC considers the public benefits arising from the Code of 
Conduct are not likely to outweigh the public detriments. 

6.128 The Act allows the ACCC to grant authorisation subject to conditions.103  Generally, 
the ACCC may impose conditions to ensure that the net public benefit test is met or 
continues to be met over the proposed period of authorisation. 

6.129 In this regard, the ACCC notes that in granting authorisation to Agsafe’s Code of 
Conduct in 2002, authorisation was subject to a number of conditions.  A key condition 
of the 2002 authorisation was condition 12 which stated: 

Avcare [CropLife / Animal Health Alliance] and its members will only be permitted to deny 
goods to premises on the basis that they have failed to obtain premises accreditation from Agsafe 
either through assessment by Agsafe assessors directly, or through assessment by a mutually 
agreed external assessor, or through issue of relevant certificates by appropriate State and 
Territory regulatory authorities.   

                                                 
103  Section 91(3). 
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6.130 In reviewing Agsafe’s arrangements, the ACCC has concluded that there is no 
independent process for non-members to demonstrate their compliance with the 
Guardian Program.   The ACCC notes that government agencies do not issue 
compliance certificates which could be used by businesses to demonstrate compliance 
with the Agsafe Guardian Program and therefore obtain supply of chemicals from 
CropLife and Animal Health Alliance members.  The ACCC also considers that the 
alternative process developed by Agsafe for those businesses who do not wish to obtain 
accreditation through Agsafe is not independent from Agsafe. 

6.131 The ACCC considers that the ability of Agsafe to impose trading sanctions, through the 
authorisation process, confers a significant power on an industry association, a power 
which would ordinarily require government oversight or authority.   

6.132 The ACCC considers that whether a business has the appropriate facilities, procedures 
and trained staff to supply agricultural and veterinary chemical products should not be 
an issue which is addressed by allowing manufacturers or retailers in the industry, 
through the process of authorisation, to withhold supply of products from businesses 
which are not accredited through Agsafe.   

6.133 The ACCC notes that in past authorisations it has imposed a number of conditions 
largely designed to create accountability around the use of trading sanctions by Agsafe, 
given this is such an extreme power.  However, the ACCC does not consider that the 
conditions imposed to date provide a sufficient degree of accountability given that the 
power rests absolutely with an industry association with no government oversight or 
authority derived from government.   

6.134 As a result, the ACCC does not consider that it can impose a condition or conditions 
which would ensure that the imposition of trading sanctions by Agsafe and members of 
Agsafe, CropLife and Animal Health Alliance would satisfy the net public benefit test 
in the long term.   

6.135 The ACCC considers that without authorisation of the trading sanctions, retailers and 
manufacturers would still be required to comply with the legislative requirements for 
using, handling and storing chemicals.  However, the ACCC notes that industry 
programs such as Agsafe's Guardian Program are recognised by governments as an 
important part of the framework for managing agricultural and veterinary chemicals.    
The ACCC notes that, while the Guardian Program is likely to continue, removing the 
ability of Agsafe to impose trading sanctions may result in a change in the overall 
management of agricultural and veterinary chemicals.  The ACCC acknowledges that a 
public detriment can arise from too sudden a change in the way agricultural and 
veterinary chemicals are regulated.   

6.136 The ACCC also notes the current COAG review of regulation relating to chemicals of 
security concern and the forthcoming review by the Productivity Commission into the 
regulation governing the chemicals and plastics industry (see paragraphs 2.36 - 2.40).  
The ACCC expects these reviews to consider the type of regulation necessary to ensure 
that agricultural and veterinary chemicals are stored and handled appropriately.   

6.137 In light of these factors, the ACCC considers that in the short term there is some public 
benefit in maintaining the ability of Agsafe to impose trading sanctions on non-
accredited businesses.  During this time governments and the industry will have an 
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opportunity to consider other alternative mechanisms of regulation, should they form 
the view that agricultural and veterinary chemicals will not be managed safely without 
the ability of Agsafe to impose trading sanctions.  

6.138 The industry may wish to consider whether there are alternate sanctions which could be 
used for instances where there is non-compliance by members of Agsafe with the 
accreditation standards.  In considering alternative sanctions, a balance would need to 
be struck between a sanction which ensured compliance with the accreditation 
standards and one which did not impede the ability of businesses to trade in a market.  
Sanctions which are typically included in industry Codes of Conduct include fines and 
the ability for a member to be expelled from an industry association.   

6.139 Agsafe may also wish to consider using its existing market penetration to demonstrate 
the value of obtaining accreditation under the Guardian Program in order to encourage 
industry compliance.  If the Agsafe accreditation program is sufficiently beneficial, 
then businesses would take-up such accreditation services.  For example, if a business 
marketed itself as an Agsafe accredited business it may attract a competitive advantage 
over a non-accredited business.   

6.140 On this basis, the ACCC concludes that in the short term a continuation of the status 
quo will provide some benefit as industry or the relevant government agencies can 
consider whether current arrangements are sufficient to ensure agricultural and 
veterinary chemicals are safely managed.   

6.141 By proposing to grant authorisation to the trading sanction conduct of the Agsafe Code 
of Conduct for a limited period of time, the ACCC can then be satisfied that the 
requirement on members of Agsafe, CropLife and Animal Health Alliance to be 
accredited by Agsafe under the Guardian Program will result in public benefits which 
are likely to outweigh the public detriments.   

6.142 The ACCC proposes to grant authorisation for a period of 18 months to those 
provisions of the Code of Conduct which allow Agsafe, CropLife and Animal Health 
Alliance members to refuse supply of agricultural and veterinary chemicals to 
businesses because they have not obtained accreditation from Agsafe under the 
Guardian Program. 

6.143 The ACCC notes that it can see no benefit in allowing the trading sanctions to continue 
once the 18 month transitional period has ended.   

6.144 The ACCC also proposes to grant authorisation to the remaining provisions of the Code 
of Conduct which includes the requirement that members of Agsafe, CropLife and 
Animal Health Alliance be accredited under the Agsafe Guardian Program for a period 
of 5 years.   
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7. Draft determination 

The application 

7.1 On 18 December 2006 Agsafe on behalf of its members lodged an application for 
revocation of authorisations A90680 and A90681 and their substitution with 
authorisations A91027, A91028, A91029 and A91030 with the Australian Competition 
and Consumer Commission (the ACCC). 

7.2 The substitute authorisations sought by Agsafe relate to the 6th edition of its Code of 
Conduct (Code of Conduct).   

7.3 Authorisation was sought for the Code of Conduct under sections 88 and 91C of the 
Trade Practices Act 1974 (the Act) to: 

- make or give effect to a contract, arrangement or understanding, a provision of 
which has or may have the effect, of substantially lessening competition within 
the meaning of section 45 of the Act (A91027) 

- engage in conduct that constitutes or may constitute the practice of exclusive 
dealing under section 47 of the Act (A91028) 

- make or give effect to a contract, arrangement or understanding, a provision of 
which may or is an exclusionary provision within the meaning of section 45 of 
the Act (A91029) and 

- engage in secondary boycott conduct to which sections 45D, 45DA or 45DB of 
the Act might apply (A91030). 

7.4 Agsafe named CropLife, Animal Health Alliance and the members of these 
associations as being parties to the proposed conduct.   

The net public benefit test 

7.5 For the reasons outlined in Chapter 6 of this draft determination he ACCC is satisfied 
the arrangements for which authorisation is sought under: 

• A91027 are likely to result in a public benefit that would outweigh the detriment 
to the public constituted by any lessening of competition arising from the 
arrangements and 

• A91028, A91029 and A91030 are likely to result in such a benefit to the public 
that the arrangements should be allowed to take place.   

7.6 Therefore the ACCC proposes to grant authorisation to applications A91027 – 
A91030. 
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7.7 In proposing to grant authorisation to applications A91027 - A91030, the ACCC is 
granting authorisation to Agsafe’s Code of Conduct which: 

• requires members of Agsafe, CropLife and Animal Health Alliance to be 
accredited under the Guardian Program and 

• provides for the ability of Agsafe, CropLife and Animal Health Alliance 
members to refuse supply of agricultural and veterinary chemicals to businesses 
because they have not obtained accreditation from Agsafe under the Guardian 
Program. 

7.8 The ACCC proposes to grant authorisation under the Act for a period of 18 months to 
those provisions of the Code of Conduct which allow Agsafe, CropLife and Animal 
Health Alliance members to refuse supply of agricultural and veterinary chemicals to 
businesses because they have not obtained accreditation from Agsafe under the 
Guardian Program.104 

7.9 The ACCC also proposes to grant authorisation under the Act to the remaining 
provisions of the Code of Conduct which includes the requirement that members of 
Agsafe, CropLife and Animal Health Alliance be accredited under the Agsafe Guardian 
Program for a period of 5 years.   

7.10 The authorisation the ACCC proposes to grant under the Act will apply to all current 
and future members of Agsafe, CropLife and Animal Health Alliance.   

7.11 Further, the proposed authorisation is in respect of version 6 the Code of Conduct as it 
stands at the time authorisation is granted.  Any changes to the Code of Conduct during 
the term of the proposed authorisation would not be covered by the proposed 
authorisation. 

7.12 This draft determination is made on 28 March 2007. 

Further submissions 

7.13 The ACCC will now seek further submissions from interested parties.  In addition, the 
applicant or any interested party may request that the ACCC hold a conference to 
discuss the draft determination, pursuant to section 90A of the Act.   

 

                                                 
104 Agsafe’s application for revocation and substitution has also been considered under the Competition Code.   
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Appendixes 

Attachment A — CropLife members 

 

Crop Protection 

Accensi Pty Ltd  
BASF Australia Ltd 
Bayer CropScience Pty Ltd 
Becker Underwood Pty Ltd 
Chemtura Australia Pty Ltd 
Dow AgroSciences Australia Ltd 
DuPont (Australia) Ltd  
Farmoz Pty Ltd 
FMC Australasia Pty Ltd 
Monsanto Australia Limited  
Nufarm Limited  
Sipcam Pacific Australia Pty Ltd 
Summit Agro Australia Pty Ltd 
Sumitomo Chemical Australia Pty Ltd 
Syngenta Crop Protection Pty Limited  
 
Biotechnology 

Bayer CropScience Pty Ltd 
Dow AgroSciences Australia Ltd 
Monsanto Australia Limited  
Nufarm Limited  
Syngenta Crop Protection Pty Limited  
 

Corporate 

Agrisearch Services Pty Ltd 
Greif Australia Pty Ltd 
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Attachment B — Animal Health Alliance members 
Ancare Australia Pty Ltd 
Bayer Australia Ltd (Animal Health) 
Boehringer Ingelheim Pty Limited 
Elanco Animal Health  
Fort Dodge Australia Limited  
Intervet Australia Pty Ltd 
Merial Australia Pty Ltd  
Novartis Animal Health Australasia Pty Ltd 
OzBioPharm Pty Ltd 
Pfizer Animal Health 
Schering-Plough Animal Health Limited  
Virbac (Australia) Pty Limited 
 




