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Summary 

The ACCC proposes to grant authorisation to the IATA Passenger Agency Program 
for the resolutions and decisions the subject of the applications, including 
amendments made at the 2006 Passenger Agency Conference, until  
29 February 2008. 
 
The authorisation process 
The Australian Competition and Consumer Commission (ACCC) can grant immunity 
from the application of the competition provisions of the Trade Practices Act 1974 
(the Act) if it is satisfied that the benefit to the public from the conduct outweighs any 
public detriment.  The ACCC conducts a public consultation process to assist it to 
determine whether a proposed arrangement results in a net public benefit. 
 
The applications for authorisation  
On 24 November 2006 IATA lodged application for authorisation A91020 with the 
ACCC for certain aspects of the IATA Passenger Agency Program.  The Passenger 
Agency Program provides a system for the sale and distribution of air transport 
through travel agencies.   

Application A91020 covers those resolutions and decisions of the IATA Passenger 
Agency Program for which authorisation under the ACCC’s previous determination 
A90791 expired on 5 December 2006. The application covers the resolutions as they 
were at the time the application was lodged and the proposed changes to the 
resolutions made at the 2006 Passenger Agency Conference which were due to come 
into effect on 1 January 2007. 

On 6 December 2006 IATA lodged a further two related applications for authorisation 
A91021 and A91022 with the ACCC covering the same subject matter. 

IATA is seeking an 18-month extension of authorisation to allow it to conduct a self 
assessment process and, if necessary, implement changes, with a view to removing 
the program from immunity in Australia or reducing the scope of the existing 
immunity. 

Assessment of public benefit and detriment 

The ACCC accepts that there are benefits from a transition period until the end of 
February 2008. In the circumstances, the ACCC has not formed a concluded view on 
the other benefits from the Passenger Agency Program claimed by IATA. The ACCC 
has also not conducted a full assessment of the detriments from the arrangements. The 
ACCC does not consider, however, that there is additional detriment from the changes 
to the resolutions and decisions made at the 2006 IATA Passenger Agency 
Conference.  
 
Overall, the ACCC considers that when transition benefits from a transition to the end 
of February 2008 are taken into account the public benefit would outweigh the 
detriments.  



 

  

 
Interim authorisation 
On 29 November 2006 and 20 December 2006, the ACCC granted interim 
authorisation to A91020-A91022 to the resolutions and decisions the subject of the 
applications as they stood at that time.  

 
On 31 January 2007, the ACCC granted interim authorisation to A91020 – A91022 
for the changes resolutions and decisions made at the 2006 Passenger Agency 
Conference which were due to come into effect from 1 January 2007.  
 
Interim authorisation will remain in place until the date the ACCC’s final 
determination comes into effect or until the ACCC decides to revoke interim 
authorisation. 
 
The next steps 
The ACCC will now seek further submissions from the applicant and interested 
parties in relation to this draft determination prior to making a final decision.  The 
applicant and interested parties may also request that a conference be held to make 
oral submissions on the draft determination.  
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1. Introduction 

Authorisation 

1.1 The Australian Competition and Consumer Commission (the ACCC) is the 
independent Australian Government agency responsible for administering 
the Trade Practices Act 1974 (the Act).  A key objective of the Act is to 
prevent anti-competitive conduct, thereby encouraging competition and 
efficiency in business, resulting in a greater choice for consumers in price, 
quality and service. 

1.2 The Act, however, allows the ACCC to grant immunity from legal action for 
anti-competitive conduct in certain circumstances.  One way in which parties 
may obtain immunity is to apply to the ACCC for what is known as an 
‘authorisation’. 

1.3 The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct 
where it is satisfied that the public benefit from the conduct outweighs any 
public detriment.   

1.4 The ACCC conducts a public consultation process when it receives an 
application for authorisation.  The ACCC invites interested parties to lodge 
submissions outlining whether they support the application or not, and their 
reasons for this.   

1.5 After considering submissions, the ACCC issues a draft determination 
proposing to either grant the application or deny the application. 

1.6 Once a draft determination is released, the applicant or any interested party 
may request that the ACCC hold a conference.  A conference provides all 
parties with the opportunity to put oral submissions to the ACCC in response 
to the draft determination.  The ACCC will also invite the applicant and 
interested parties to lodge written submissions commenting on the draft. 

1.7 The ACCC then reconsiders the application taking into account the 
comments made at the conference (if one is requested) and any further 
submissions received and issues a final determination.  Should the public 
benefit outweigh the public detriment, the ACCC may grant authorisation.  
If not, authorisation may be denied.  However, in some cases it may still be 
possible to grant authorisation where conditions can be imposed which 
sufficiently increase the benefit to the public or reduce the public detriment. 

The application for authorisation 

1.8 On 24 November 2006 IATA lodged application for authorisation A91020 
with the ACCC for certain aspects of the IATA Passenger Agency Program.  
The Passenger Agency Program provides a system for the sale and 
distribution of air transport through travel agencies.   



 

 2 
 
 

1.9 Application A91020 covers those resolutions and decisions of the IATA 
Passenger Agency Program for which authorisation under the ACCC’s 
previous determination A90791 expired on 5 December 2006.  

1.10 The application A91020 covers the resolutions as they were at the time the 
application was lodged  and the proposed changes to the resolutions made at 
the 2006 Passenger Agency Conference (PAConf) which were due to come 
into effect on 1 January 2007. 

1.11 On 6 December 2006 IATA lodged a further two related applications for 
authorisation A91021 and A91022 with the ACCC covering the same 
subject matter. 

1.12 IATA seeks authorisation for an 18-month period to allow it to conduct a self 
assessment process and, if necessary, implement changes with a view to 
removing the program from immunity in Australia or reducing the scope of 
the existing immunity. 

Interim authorisation 

1.13 IATA requested interim authorisation for the resolutions and decisions the 
subject of the applications as they were at that time and for the proposed 
changes to the resolutions due to come into effect on 1 January 2007, while 
the ACCC considered the merits of the substantive applications.  

1.14 On 29 November 2006, the ACCC granted interim authorisation to the 
resolutions and decisions the subject of application A91020 as they stood at 
that time. The ACCC did not grant interim authorisation to the proposed 
changes to those resolutions and decisions due to come into effect on 1 
January 2007. In light of concerns raised by certain interested parties, the 
ACCC did not consider it appropriate to grant interim authorisation prior to 
completing its assessment of the changes. 

1.15 On 20 December 2006 the ACCC granted interim authorisation to 
applications A91021 and A91022 in the same terms and for the same 
reasons as application A91020. 

1.16 On 31 January 2007 the ACCC granted interim authorisation to the changes 
to the resolutions and decisions made at the 2006 PAConf. 
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Chronology 

1.17 Table 1.1 provides a chronology of significant dates in the consideration of 
this application.   

Table 1.1: Chronology of application for authorisation A91020 - 22 

DATE ACTION 

24 November 2006 Application for authorisation A91020 lodged with the ACCC, 
including an application for interim authorisation. 

29 November 2006 ACCC granted interim authorisation to A91020 for the resolutions 
and decisions the subject of the application as they stood at that time. 

6 December 2006 Further applications for authorisation A91021 and A91022 lodged 
with the ACCC, including an application for interim authorisation. 

20 December 2006 ACCC granted interim authorisation to A91021 and A91022 for the 
resolutions and decisions as they stood at that time. 

22 December 2006 Closing date for submissions from interested parties. 

23 January 2007 ACCC meeting with the Australian Federation of Travel Agents. 

31 January 2007 ACCC granted interim authorisation to the changes to the resolutions 
and decisions the subject of the applications made at the 2006 
Passenger Agency Conference.  

1 March 2007 ACCC meeting with Qantas. 

28 March 2007 Draft determination issued. 
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2. Background 

The applicant 

2.1 IATA is a non-governmental international trade association comprised of 
most carriers operating scheduled international air services in the transport of 
passengers, mail or cargo. IATA is incorporated pursuant to Canadian law.  

 
IATA membership 
 
2.2 Members of IATA are classed as either Active Members or Associate 

Members. Active Membership is only open to carriers operating an 
international air service for the public transport of passengers, mail or cargo 
by aircraft. Airlines operating services other than international air services 
may become Associate Members of IATA. Associate Members are not 
allowed to vote at certain IATA meetings.  

 
2.3 In February IATA represented some 250 airlines from 136 countries 

comprising 94% of international scheduled air traffic.1  
 
IATA’s objectives 
 
2.4 IATA’s mission, as stated in its Articles of Association, is to “represent and 

serve the airline industry”. The relevant Article states that in carrying out this 
mission IATA shall: 

 promote safe, reliable and secure air services for the benefit of the 
people of the world; 

 provide means of collaboration among airlines engaged directly or 
indirectly in international air transport; 

 cooperate with the International Civil Aviation Organisation and other 
relevant organisations. 

 
IATA’s conference structure 
 
2.5 The primary mechanism by which airlines pursue IATA’s purposes, 

objectives and aims is through the IATA Traffic Conference structure, 
established pursuant to IATA’s Act of Incorporation through the Provisions 
for the Conduct of IATA Traffic Conferences.  

 
2.6 IATA conferences are described as autonomous groups where airline 

representatives discuss and develop commercial and traffic standards from 
the perspective of their own carrier interests. They also develop resolutions 
on international fares and rates which underpin the IATA interlining system. 

                                                 
1 www.iata.org 
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2.7 There are three passenger and three cargo conferences classified by IATA 

into groups as follows: 
 

Passenger procedures conferences 
Passenger services conference 
Passenger agency conference 
 
Cargo procedures conferences 
Cargo services conference 
Cargo agency conference 
 
Tariff coordinating conferences 
Passenger tariff coordinating conferences (different conferences for 
different regions) 
Cargo tariff coordinating conferences (different conferences for 
different regions) 
 

2.8 There is also a Schedule Coordination Conference.  
 
The airline industry 

International travel 
 
2.9 There were 49 international airlines operating scheduled passenger services 

to and from Australia in 2005-06.2  The chart below shows total passenger 
traffic for the years 1995-96 to 2005-06. 

 
Chart I: Total International Passengers Carried (millions) - Years ended June 

1996 to 2006 
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Source: Department of Transport and Regional Services 
 
2.10 As the chart shows the years 2001-02 and 2002-03 were the only years to 

record a decrease in the number of passenger compared to the previous year.  
Passenger traffic in 2001-02 was affected by the terrorist attacks on the USA 

                                                 
2 Department of Transport and Regional Services 
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in September 2001 and the collapse of Ansett International in September 
2001. In 2002-03 passenger traffic was affected by the SARS crisis from 
April to June 2003 and the war in Iraq. 

 
2.11 Following the two years of negative growth, each month since September 

2003 has recorded the highest level of passenger traffic when compared to 
the same month in any previous year with the exception of March 2006. As a 
result, 2003-04 and 2004-05 were record years and 2005-06 has recorded the 
highest level of passenger traffic ever carried in a financial year.  

 
2.12 Table 2.1 shows the shares in passenger traffic of the major airlines operating 

scheduled services to and from Australia in 2005-06. 
 
Table 2.1: Airlines’ share of passenger traffic, year ending June 2006 
 

Airline Passenger share 
Qantas a 31.2% 
Singapore Airlines 11.0% 
Air New Zealand b  10.8% 
Emirates 6.5% 
Malaysia Airlines 5.1% 
Cathay Pacific Airways 4.6% 
Japan Airlines 3.3% 
Thai Airways 3.1% 
British Airways 2.6% 
Pacific Blue 2.3% 
United Airlines 2.3% 
Others 20% 

Source: Department of Transport and Regional Services 
a includes Australian Airlines (which ceased operations in June 2006) and Jetstar.  
b includes Freedom Air  

 
Travel agent industry 

2.13 Travel agents act as distributors to both leisure and corporate markets for a 
range of domestic and international travel products including air, land and 
sea travel, accommodation, tours and admissions and travel insurance. 

 
2.14 A person or company must have a travel agent licence and be admitted as a 

participant of the Travel Compensation Fund (TCF) before they can trade as 
a travel agent, except in the Northern Territory.  The TCF provides a system 
of compensations to consumers who lose money when a travel agent ceases 
trading due to financial collapse and to support the licensing system by 
promoting financial viability in the travel industry.3  

 
2.15 Airline tickets are sold to consumers either by an airline, through a retail 

travel agent or through online travel agents. Retail travel agents and online 
travel agents may or may not be accredited by IATA.  

                                                 
3 Travel Compensation Fund Annual Report 2005. 
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2.16 All licensed travel agents are permitted to make bookings, however only 

IATA accredited agents are authorised to issue tickets to consumers on 
behalf of airlines. Non-accredited agents are able to make bookings but have 
to go through an accredited agent to have tickets issued.  

 
2.17 Accredited agents who primarily supply tickets to other non-accredited 

agents are known as consolidators or wholesalers. 
 
2.18 A recent survey conducted by the Australian Bureau of Statistics (ABS) on 

travel agency services for 2003/20044 indicated that at the end of June 2004 
there were 2,640 businesses whose main activity was the provision of travel 
agency services, as shown in Table 2.2 below. These businesses are 
categorised into three categories: retailers, wholesalers/ticket consolidators, 
and inbound tour operators.  There were 2,396 businesses mainly engaged in 
the retailing of travel products and 135 wholesalers/consolidators.  

 
Table 2.2 – Licensed travel agencies by type of business 

 
Type of business Businesses at end 

of June 2004 
Corporate 306 
Conference 70 
Leisure 1987 

Retailers 

General sales agents 33 
Total retailers 2396 
Wholesalers 119 
Ticket Consolidators 16 
Inbound Tour Operators 109 
Total 2640 

Source: Australian Bureau of Statistics, Travel Agency Services, 2003-04 
 
2.19 Table 2.3 below shows that at the end of 2004, 97% of retail travel agency 

businesses employed fewer than 20 people and accounted for 32.4% of 
income of all retail travel agency businesses. By contrast, large businesses 
employing 100 or more people, who only represented 0.4% of retail travel 
agency, businesses accounted for 48.6% of retail agency income.  

                                                 
4 Australian Bureau of Statistics, Travel Agency Services, 2003-04, catalogue No. 8653. The collection 
included businesses licensed with the Travel Compensation Fund, whose main activity was the 
provision of travel agency services.  Businesses such as domestic and international airlines which carry 
out travel agency activities, but are mainly engaged in other activities, were excluded from the 
collection. 
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Table 2.3 – Retail travel agencies - Summary of operations by employment size 
  0-4 

persons 
5-9 
persons 

10-19 
persons 

20-49 
persons 

50-99 
persons 

100  or 
more 
persons  

Total 

no. 1677 498 153 48 11 9 2396Business at 
end June 

% 70.0 20.8 6.4 2.0 0.5 0.4 100.0

no. 4056 3114 1956 1362 728 6318 17534Employment 
at end June 

% 23.1 17.8 11.2 7.8 4.2 36.0 100.0

$m 241.4 205.8 145.2 136.9 60.3 745.4 1534.9Total income 

% 15.7 13.4 9.5 8.9 3.9 48.6 100.0
 
2.20 A previous ABS survey found that there were 3,186 businesses (excluding 

tourist bureaux) in the travel agency services industry at the end of June 
1997, including 2,893 retailers and 174 wholesalers/consolidators.5  
However, this data is not directly comparable to the recent survey due to a 
number of changes in the scope and collection methods.6     

 
2.21 The Chief Executive of the TCF commented that a decrease in numbers of 

travel agency businesses over the past ten years reflected a difficult period 
for the travel industry, with the collapse of Ansett and subsequently 
Traveland agencies, SARS and terrorist attacks.  The difficulties faced by 
agency proprietors had resulted in a lot of ‘mum and dad’ operators exiting 
their agencies. He considered, however, that remaining agencies were 
becoming stronger.7 

 
2.22 There has been consolidation in the travel agency industry in recent years, 

with for example, the acquisition by S8 of a number of travel agency groups 
and S8, itself being acquired by MFS.  

 
2.23 Most travel agents would now be part of a group, most commonly as 

franchisees.8  Franchising provides travel agents with a recognisable 
branding and marketing facilities. 

                                                 
5 Australian Bureau of Statistics, Travel Agency Services Industry, 1996-97, catalogue No. 8653. 
6 Travel agencies operating solely in the Northern territory were in the scope of the 1996-7 survey but 
not in the 2003-4 survey.  In addition, data obtained from the TCF in 1996-7 were supplemented by a 
sample survey of travel agencies. 
7 “Agency numbers are on the wane”, Travelweek, 3 November 2006. 
8 Record of meeting between ACCC and Qantas, 1 March 2007. 
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2.24 Among the major travel agency groups are:9 
 

S8 (now Stella Travel Services) 
- Harvey World Travel   328 retail travel agency franchises across Australia 

(500 in total) 
 

- Transonic Travel Limited   includes Concorde International, a major wholesaler, 
who sells airfares on behalf of 105 airlines to some 
2,500 agencies in Australia; Concorde Agency 
Network, a collective of over 700 independent travel 
agencies across Australia 

 
- Travelscene a network of over 600 travel agency franchises 

across Australia 
 

Jetset Travelworld  a network of over 700 retail travel agencies 
 

Flight Centre Limited   a large public company with 835 outlets in Australia 
in 2005 (over 1,500 in total) 

 
2.25 Recent research conducted by Roy Morgan Research found that travel agents 

remained the main channel for booking overseas holidays with 73% of 
Australian passengers booking overseas holidays through a travel agent, 
while 25% of passengers book directly through an airline. 

 
2.26 Roy Morgan also found that 82% of people travelling to a long-haul 

destination such as Europe use a travel agent, while only 56% of passengers 
travelling to a short-haul destination such as New Zealand use a travel 
agent.10  

 
2.27 Traditional travel agencies have had to compete with increasingly 

sophisticated online booking agencies. However, traditional travel agency 
groups are also becoming present online. Roy Morgan Research considers 
that as travel agents develop and promote their online booking facilities in 
response to the proliferation of online-only booking services, the use of the 
internet as a booking channel will most likely increase in the coming years.  

 
2.28 Qantas has confirmed the importance of travel agents for international travel 

and that a large proportion of sales of Qantas international airfares occur 
through travel agents. Qantas also indicated that the percentage mix of direct 
sales versus agent sales has remained fairly static, but the mix of 
online/offline within each of these channels has varied.11  

 

                                                 
9 Source: www.S8.com.au; www.travelscene.net.au; www.concorde.com.au; www.jetset.com.au; 
www.flightcentre.com.au and  Flight Centre 2005 Annual Report. 
10 www.roymorgan.com 
11 Record of meeting between ACCC and Qantas, 1 March 2007. 
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Previous TPC and ACCC authorisations 

TPC authorisation A90408 

2.29 On 31 October 1984, the Trade Practices Commission granted authorisation 
to the IATA Passenger Agency Program on an indefinite basis. 

 
Authorisation A90791 
 
2.30 On 13 November 2002, following IATA’s application for authorisation 

A90791, the ACCC revoked authorisation A90408 and granted a new 
authorisation A90791 for the Passenger Agency Program. The Passenger 
Agency Program is embodied mainly in resolutions passed by IATA member 
airlines at IATA Passenger Agency Conferences.  The program has three 
core elements:  

• an accreditation scheme which enables licensed agents to sell tickets 
on behalf of airlines; 

• a process of appointing agents to represent airlines; and 

• a system for managing the reporting and payment of ticket sales. 
 
2.31 The ACCC authorised resolutions it considered as having a higher anti-

competitive risk for four years.  The authorisation did not permit 
amendments or substitutions to be made to those resolutions without the 
consideration of the ACCC. This also concerned decisions by the General 
Assembly South West Pacific made under powers delegated under these 
resolutions.  Authorisation for those resolutions ended on 5 December 2006.  

 
2.32 The ACCC authorised the rest of the Passenger Agency Program, including 

future changes, for eight years.  
 
Minor variations to authorisation A90791 
 
2.33 The ACCC granted minor variations to authorisation A90791 on  5 March 

2003, 20 October 2004, 16 May 2005, 16 June 2005, 28 July 2005 and 21 
December 2005. 

 
2.34 An 8th minor variation application was lodged by IATA on 9 October 2006 

concerning changes to resolutions made at the 2006 PAConf. However, 
following lodgement of the new application A91020, which also covers the 
amendments subject to the 8th minor variation application, IATA withdrew 
that application, indicating that it was now redundant.    
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3. The application for authorisation 
3.1 On 24 November 2006, IATA lodged application for authorisation A91020 

in respect of certain aspects of the IATA Passenger Agency Program for 
which authorisation under determination A90791 expired on 5 December 
2006.    

3.2 On 6 December 2006, IATA lodged two further related authorisation 
applications A91021 and A91022 covering the same subject matter.  

3.3 Specifically, IATA is seeking authorisation for IATA and its members from 
time to time to engage in conduct giving effect to the contract, arrangements 
and understandings evidenced by: 

(a) the resolutions of the IATA Passenger Agency Conference passed 
in accordance with the Provisions for the Conduct of the IATA 
Traffic Conferences set out in Schedule 2 of applications A91020-
A91022; and 

(b) decisions of the General Assembly South West Pacific constituted 
by Resolution 816 Section 2.1 and incorporated into the resolutions 
set out in Schedule 2 of applications A91020-A91022 

3.4 A list of the resolutions set out in Schedule 2 is at Attachment A. 

3.5 IATA ’s applications cover the proposed amendments to the above 
resolutions and decisions made at the 2006 Passenger Agency Conference 
(PAConf) which were to come into effect on 1 January 2007.  

3.6 IATA does not seek authorisation for future amendments of, or substitutions 
for, the above resolutions and decisions  

3.7 IATA seeks an extension of authorisation for the above resolutions and 
decisions for an 18-month period, i.e. until 5 June 2008.  

3.8 IATA submits that this request for limited extension of authorisation is 
closely related to the parallel and ongoing process in respect of authorisation 
A90855 of 9 November 2006 relating to IATA’s other programs.  IATA 
submits that, as in the case for the programs covered by authorisation 
A90855, it is committed to reducing the scope of the Passenger Agency 
Program activities for which competition law immunity is required. 

3.9 IATA considers that granting a further, limited period of authorisation for the 
above resolutions and decisions would allow IATA to: 

 continue to deliver important consumer benefits that would not be 
available with an abrupt termination of the current authorisation for 
these arrangements; 

 identify activities falling within these resolutions and decisions that 
could prudently be undertaken in Australia without competition law 
immunity; 
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 identify changes that would be required to these resolutions and 
decisions in order for them to be undertaken on that basis; and/or 

 if necessary, identify activities for which IATA will need to seek a new 
exemption. 

 
3.10 IATA submits that this application for an 18-month extension of 

authorisation for the resolutions and decisions the subject of the applications 
is based on a timetable hinging on the PAConf scheduled for mid-2007. 
IATA plans to undertake the necessary process of self-assessment, review 
and appropriate consultation with stakeholders prior to that meeting. 

 
3.11 IATA submits appropriate changes to the Passenger Agency Program, 

including the resolutions and decisions the subject of the applications, with a 
view to removing the program from immunity in Australia or reducing the 
scope of the existing immunity following from the process of self-assessment 
would be presented to the PAConf 2007. If adopted, the changes would then 
need to go through regulatory approval processes in other jurisdictions and 
would enter into effect early in 2008.  
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4. Submissions received by the ACCC 
4.1 As indicated above, IATA withdrew its application for minor variation to 

authorisation A90791 dated 9 October 2006 which related to the changes 
made to the Passenger Agency Program at the 2006 PAConf upon lodging 
application A91020.  IATA noted there was overlap between application 
A91020 and the minor variation application of 9 October 2006 and therefore 
the minor variation application had become redundant. 

 
4.2 The ACCC had received submissions from interested parties in relation to 

IATA’s minor variation application of 9 October 2006.  The ACCC has 
considered the submissions from interested parties, as well as IATA’s 
responses to the submissions and ACCC queries, as part of its assessment of 
applications A91020 – A91022. 

 
Submissions from IATA 
 
4.3 On 24 November 2006, IATA lodged application A91020 and supporting 

submission. IATA subsequently provided the following documents in 
response to ACCC queries and interested party submissions: 

 
Document Date of submission 

IATA response to ACCC request for further information 21 December 2006 

IATA response to interested party submissions 19 January 2007 

IATA response to further interested party submissions 1 March 2007 

 
Submissions from interested parties 
 
4.4 In response to IATA’s application for authorisation, the ACCC received 

written public submissions from interested parties. The ACCC also met with 
certain interested parties.  
 

Interested party Date of 
submission/meeting 

Travel and Aviation Risk Solutions  12 December 2006 

The Australia Federation of Travel Agents 20 December 2006 

Department of Transport and Regional Services 21 December 2006 

Record of meeting between ACCC and AFTA 23 January 2007 
The Australian Federation of Travel Agents 7 February 2007 
Record of meeting between ACCC and Qantas 1 March 2007 
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Australian Federation of Travel Agents 
 
4.5 The Australian Federation of Travel Agents (AFTA) considers IATA’s 

intention to change the Passenger Agency Program with a view to remove 
the program from immunity within Australia or reducing the scope of the 
existing immunity is welcome given the numerous applications for minor 
variation which have been made since authorisation was granted in 2002.  

 
4.6 AFTA considers that any new or refined Passenger Agency Program should 

be managed by a joint council with equal representation by airlines and 
agents, with an independently agreed chairperson.  Decisions should be 
implemented only when agreed by a majority of agents and airlines’ 
representatives and should not require further consideration by the PAConf. 

 
4.7 AFTA considers that the reasons for the Passenger Agency Program as it was 

originally conceived no longer exist, except for the BSP.  AFTA noted that 
airlines impose different rules individually outside the IATA system. 

 
4.8 AFTA submitted that the main problem with the IATA Passenger Agency 

Program is that it does not provide for a fair balance between IATA and 
travel agents.  AFTA submitted that the structure of consultation to provide a 
balance between airlines and agents, the Passenger Agency Program Global 
Joint Council (PAPGJC), is no longer working in practice.  AFTA submitted 
that IATA did not follow the consultation process at the 2006 PAConf in 
relation to the new rule on same day voiding/cancelling of tickets and 
amendments to the procedures to dispute ADMs.  

 
4.9 AFTA submitted that the PAPGJC was by-passed in relation to on-site items 

presented at the 2006 PAConf, including the new rule for same day 
voiding/cancelling of tickets, which has important implications for agents in 
Australia.  With regard to the changes to the procedures to dispute ADMs,  
AFTA submitted that IATA went back on a prior commitment made at the 
2005 PAConf, and as agreed as part of the process for withdrawing a 
complaint lodged by travel agents with the European Commission.  AFTA 
also expressed concern that IATA and the airlines made no apparent attempt 
to suspend the implementation of the 2006 PAConf changes so that 
cooperative dialogue and action could be taken by airlines and agents to 
overcome "technical problems" raised by IATA.  

 
4.10 AFTA also noted that at the local level the Executive Council has not met 

since November 2005. 
 
4.11 AFTA submits that if the ACCC is minded to grant an extension to the 

authorisation, then such extension should be up to and including the 
commencement date of the 2007 PAConf and no longer.  AFTA further 
submits that any extension granted should be based on the resolutions in 
force as at 1 January 2006, not including the changes made at the 2006 
PAConf. 
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4.12 AFTA have raised the following concerns about changes to certain 
resolutions made at the 2006 PAConf.   

 Resolution 800b – AFTA has raised concerns that agents will not be able 
to issue paper tickets after 31 December 2007; however airlines will still 
have the ability to produce their own ticket stock creating an advantage 
for the airlines.   

 Resolution 800f – AFTA is concerned that the amendment to section 3.3 
will require agents to furnish a bank guarantee following default prior to 
being reinstated, rather than being given the option to furnish an 
insurance bond in the form approved by IATA. 

 Resolution 820d has been amended to provide for the appointment of 
Substitute Travel Agency Commissioners (STAC) in the same manner as 
Travel Agency Commissioners (TAC) – AFTA submitted that the 
PAPGJC has not been informed at this time that IATA is proceeding to 
form a panel of STACs and IATA has not put forward candidates for 
inclusion in the proposed panel.  AFTA is therefore opposed to the 
implementation of this amendment.  

 Resolution 832 – AFTA has raised concerns regarding proposed changes 
to section 1.7.14 regarding disputed Agency Debit Memo (ADM).  
AFTA is concerned that the resolution now requires that when an agent 
disputes an ADM and the airline subsequently determines the ADM was 
correct, the original ADM will be processed rather than issuing a new 
ADM. AFTA submits this removes the travel agents right to have the 
replacement ADM reviewed.  

 Resolution 850p section 2 relates to the establishment of criteria for the 
evaluation of providers of financial securities and their products.  AFTA 
is concerned that the approval of the proposal from the 2006 PAConf 
allows IATA to develop such criteria without consultation with the agent 
community.  

 
Travel and Aviation Risk Solutions 
 
4.13 Travel and Aviation Risk Solutions (TARS) is a distributor of insurance-

based products in the travel and aviation industry. TARS submits that the 
potential anti-competitive aspects of the IATA Passenger Agency Program 
identified by the ACCC in 2002 have now been realised.  In support, TARS 
indicated that when TARS sought to enter the Australian market in 2005 to 
provide credit guarantees backed by United Insurance Company Limited 
(UICL) to satisfy IATA’s financial criteria, IATA refused to recognise the 
product as a proper security.  The travel agent concerned appealed to the 
TAC for a review of IATA’s conduct; however, IATA refused to accept the 
decision of the substitute TAC that UICL was acceptable.  

 
4.14 TARS is of the view that the ACCC should deny IATA’s application for an 

18-month extension to the authorisation.  TARS submits, however, that if the 
ACCC is to grant an extension, the authorisation should not cover the most 
recent changes made at the 2006 PAConf.  TARS also submits that such 
extension should only be for sufficient time for a mail vote to be 
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expeditiously prepared, actioned and finalised, which could be achieved 
within two months. 

 
4.15 TARS has raised concerns with regard to changes made at the 2006 PAConf 

to specific resolutions.  The concerns raised by TARS are as follows: 

 Resolution 800f - TARS submits that reinstated agents should not be 
further penalised by having insurance and other non-collateral options 
removed as options for meeting IATA’s requirement.  TARS considers 
that this amendment could be seen as excluding insurance and other 
financial service providers from participating in other elements of 
IATA’s Passenger Agency Program.  

 Resolution 820d -  TARS is concerned that the implication of the 
amendment is that if an appeal to the TAC was lodged by travel agents 
regarding their use of UICL guarantees, it is likely that a substitute TAC 
would not be appointed promptly. The required selection process and 
subsequent consultation process with the international agent associations 
would cause appealing agents significant delay in having their case 
determined.  

 Resolution 850p – TARS is concerned that no specific criteria has been 
proposed.  TARS is concerned the amendments do not provide for an 
avenue of appeal for vendors IATA disqualifies. Further TARS submits 
that the proposed changes do not appear to have been discussed with 
agents.  

 
Qantas 
 
4.16 Qantas commented that it has a strong pro-agency policy and travel agent 

friendly approach. Qantas indicated that they have a high dependency on 
travel agency sales, and that travel agents are still the most important 
distribution channel, particularly for international bookings. Qantas indicated 
that it liaises closely with agents and also values its relationship with AFTA.  

 
4.17 Qantas considers that the Passenger Agency Program is working well. 

Qantas submits that the program benefits travel agents, the travelling public 
and airlines. 

 
4.18 Overall Qantas considers that the benefits to the agents are: 

 neutral ticket stock 
 remit funds owing against sales made only once per week and to a 

single central authority 
 single process of accreditation 
 automatic and unlimited line of credit once agents are accredited 
 single set of rules that applies to issuing tickets, reporting sales and 

remitting funds for all airlines. 
 
4.19 Qantas submits that the main benefit of the Passenger Agency Program for 

the airlines is that they do not have to replicate the administrative process of 
managing travel agents on an individual basis.  
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4.20 Qantas submits that the travelling public can deal with a single entity who 
can make bookings and facilitate ticket issuance within their premises for a 
variety of carriers within an itinerary. 

 
4.21 Qantas indicated any ticket issued by an accredited travel agent must be 

honoured by the airline, even if the agency has become insolvent and the 
airline knows it will not recover the fare.  This provides protection for 
consumers but is a risk to the airlines. 

 
4.22 Qantas indicated that because of the airline exposure, Qantas’ biggest focus 

is on the credit criteria as part of the accreditation process.  For this reason, 
while the Passenger Agency Program provides accredited agents with 
authorisation to issue tickets, Qantas reserves the right to conduct their own 
credit checks on agents.   

 
4.23 Qantas has a policy to conduct basic credit checks for every new agent at no 

cost to the agent.  Qantas considers the checks conducted by IATA are good; 
however to manage its own risk it considers that these extra steps are 
necessary.   

 
4.24 Qantas considers that the new rule on same day voiding/cancelling of tickets 

is a legitimate one, as it relates to security issues and potentially fraudulent 
practices.  However, Qantas noted that the airlines could have handled this 
matter better. Qantas considers that the handling of this matter was a one-off 
example and does not reflect generally on how the Passenger Agency 
Program is working, nor on the general consultation process with agents.  

 
4.25 Qantas gave a number of reasons why the Executive Council in Australia has 

not met for some time, but indicated that the meetings are likely to be held 
more regularly now that some issues have been resolved.  Qantas indicated 
that consultation with travel agents has occurred nevertheless through other 
channels.  Whist Qantas considers the Executive Council a useful forum, it is 
not the only forum for discussion. 

 
4.26 Qantas commented that the move to interline e-ticketing will not penalise 

agents. The withdrawal of paper ticket stock is not intended to disadvantage 
agents and advantage airlines.  Potential paper ticket withdrawal is a ‘stick’ 
to encourage airlines to speed up their interline e-ticket implementation.    

 
Department of Transport and Regional Services 
 
4.27 The Department of Transport and Regional Services indicated that it does not 

have any additional information to bring to the attention of the ACCC.  
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5. The net public benefit test 

5.1 The ACCC may only grant authorisation where the relevant test in section 90 
of the Act is satisfied. 

Application A91020 
 
5.2 IATA lodged application for authorisation A91020 under section 88(1) of the 

Act to make and give effect to a contract or arrangement, or arrive at an 
understanding, a provision of which would have the purpose, or would have 
or might have the effect, of substantially lessening competition within the 
meaning of section 45 of the Act.  The relevant tests for this application are 
found in sections 90(6) and 90(7) of the Act. 

5.3 In respect of the making of and giving effect to the arrangements, sections 
90(6) and 90(7) of the Act state that the ACCC shall not authorise a 
provision of a proposed contract, arrangement or understanding, other than 
an exclusionary provision, unless it is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding 
would result, or be likely to result, in a benefit to the public and 

 this benefit would outweigh the detriment to the public constituted by 
any lessening of competition that would result, or be likely to result, if 
the proposed contract or arrangement was made and the provision 
concerned was given effect to. 

Application A91021 
 
5.4 IATA lodged application for authorisation A91021 under section 88(1) of the 

Act to make and give effect to a contract, arrangement or understanding, a 
provision of which is or may be an exclusionary provision within the 
meaning of section 45 of the Act. 

5.5 The relevant test is found in section 90(8) of the Act. 

5.6 Section 90(8) states that the ACCC shall not authorise a proposed 
exclusionary provision of a contract, arrangement or understanding, unless it 
is satisfied in all the circumstances that the proposed provision would result 
or be likely to result in such a benefit to the public that the proposed contract, 
arrangement or understanding should be authorised. 

Application A91022 
 
5.7 IATA lodged application A91022 under section 88(8) of the Act to engage in 

conduct that constitutes or may constitute, exclusive dealing.  The relevant 
test for this application is found in section 90(8) of the Act.  

5.8 Section 90(8) states that the ACCC shall not authorise the proposed 
exclusive dealing conduct unless it is satisfied in all the circumstances that 
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such conduct would result or be likely to result in such a benefit to the public 
that the proposed conduct should be authorised. 

Application of the tests  
 
5.9 There is some variation in the language in the Act, particularly between the 

tests in sections 90(6) and 90(8).  

5.10 The Australian Competition Tribunal (the Tribunal) has found that the tests 
are not precisely the same.  The Tribunal has stated that the test under section 
90(6) is limited to a consideration of those detriments arising from a 
lessening of competition but the test under section 90(8) is not so limited.12 

5.11 However, the Tribunal has previously stated that regarding the test under 
section 90(6): 

[the] fact that the only public detriment to be taken into account is lessening of 
competition does not mean that other detriments are not to be weighed in the balance 
when a judgment is being made.  Something relied upon as a benefit may have a 
beneficial, and also a detrimental, effect on society.  Such detrimental effect as it has 
must be considered in order to determine the extent of its beneficial effect.13 

5.12 Consequently, when applying either test, the ACCC can take most, if not all, 
public detriments likely to result from the relevant conduct into account 
either by looking at the detriment side of the equation or when assessing the 
extent of the benefits. 

5.13 Given the similarity in wording between sections 90(6) and 90(7), the ACCC 
considers the approach described above in relation to section 90(6) is also 
applicable to section 90(7). 

Definition of public benefit and public detriment 
 
5.14 Public benefit is not defined in the Act.  However, the Tribunal has stated 

that the term should be given its widest possible meaning.  In particular, it 
includes: 

…anything of value to the community generally, any contribution to the aims 
pursued by society including as one of its principle elements … the achievement of 
the economic goals of efficiency and progress.14 

5.15 Public detriment is also not defined in the Act but the Tribunal has given the 
concept a wide ambit, including: 

                                                 
12  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.  This 

view was supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at 
paragraph 67. 

13  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media 
Council case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. 
Ltd., Cadbury Schweppes Pty Ltd  and Amatil Ltd  for review (1981) ATPR 40-200 at 42,763, 
42766. 

14  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677.  See also Queensland Co-operative Milling 
Association Ltd (1976) ATPR 40-012 at 17,242. 
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…any impairment to the community generally, any harm or damage to the aims 
pursued by the society including as one of its principal elements the achievement of 
the goal of economic efficiency.15 

Future with-and-without test  
 
5.16 The ACCC applies the ‘future with-and-without test’ established by the 

Tribunal to identify and weigh the public benefit and public detriment 
generated by arrangements for which authorisation has been sought.16 

5.17 Under this test, the ACCC compares the public benefit and anti-competitive 
detriment generated by arrangements in the future if the authorisation is 
granted with those generated if the authorisation is not granted.  This requires 
the ACCC to predict how the relevant markets will react if authorisation is 
not granted.  This prediction is referred to as the ‘counterfactual’. 

Length of authorisation 
 
5.18 The ACCC can grant authorisation for a limited period of time.17 

Conditions 
 
5.19 The Act also allows the ACCC to grant authorisation subject to conditions 

which the ACCC considers necessary in order to satisfy the net public benefit 
test.18 

Future and other parties  
 
5.20 Applications to make or give effect to contracts, arrangements or 

understandings that might substantially lessen competition or constitute 
exclusionary provisions may be expressed to extend to: 

 persons who become party to the contract, arrangement or understanding 
at some time in the future19 

 persons named in the authorisation as being a party or a proposed party 
to the contract, arrangement or understanding.20 

                                                 
15  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
16  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936.  See also for example: 

Australian Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re 
Media Council of Australia (No.2) (1987) ATPR 40-774 at 48,419. 

17  Section 91(1). 
18  Section 91(3). 
19  Section 88(10). 
20  Section 88(6). 
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6. ACCC evaluation 

6.1 The ACCC’s evaluation of IATA’s applications A91020-A91022 is in 
accordance with the net public benefit test outlined in Chapter 5 of this draft 
determination.  As required by the test, it is necessary for the ACCC to 
assess the likely public benefits and detriments flowing from the 
applications. 

The market 

6.2 The first step in assessing the effect of the conduct for which authorisation is 
sought is to consider the relevant market(s) affected by that conduct. 

6.3 The Passenger Agency Program provides a system for the sale and 
distribution of air transport through travel agencies.  Therefore, the ACCC 
considers that the areas of competition which are impacted by the 
arrangements include the sale of air travel and international passenger air 
travel. 

6.4 The ACCC has previously recognised that the sale of air travel market 
embraces not only those organisations able to sell tickets directly to the 
public (ie. airlines and IATA accredited agents) but also licensed agents who 
are not IATA accredited.21 The ACCC notes that licensed travel agents 
comprise both online booking agencies with no shop front, as well as 
traditional ‘bricks and mortar’ travel agencies, some of which also have an 
online presence.  

6.5 The ACCC does not consider it necessary to precisely define the markets for 
the purpose of assessing these applications, as the analysis, based on 
transitions benefits, would not be affected. 

The counterfactual 

6.6 As noted in Chapter 5 of this draft determination, in order to identify and 
measure the public benefit and public detriment generated by the conduct for 
which authorisation is sought, the ACCC normally applies the ‘future with-
and-without test’.   

6.7 The ACCC notes that IATA’s purpose in seeking an 18-month extension of 
authorisation is to allow for a process of self assessment of the Passenger 
Agency Program, to ultimately identify those activities falling within the 
resolutions and decisions the subject of the applications that could be 
undertaken without authorisation in Australia, those which would require 
changes to be undertaken on that basis, and possibly those activities which 
still require authorisation.  

                                                 
21 see for example, Determinations A90791 (IATA Passenger Agency Program), of 13 November 2002 
and Draft Determination A91001–3 (Qantas Airways Limited, Air New Zealand Limited) of    
3 November 2006 
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6.8 The ACCC therefore considers that there is some uncertainty as to whether 
and to what extent IATA would undertake some of the activities the subject 
of the applications absent authorisation.  

Public detriment 

IATA’s submission 

6.9 IATA submits that the passenger Agency Program has not given rise to anti-
competitive detriment.  

6.10 IATA notes the ACCC’s view in 2002 that: 

while identifying the IPAP as potentially anti-competitive is also of the view, 
some areas of concern apart, that the program is not having a detrimental 
impact on relevant markets at this time. 

6.11 IATA notes that this view as to the potential for the Passenger Agency 
Program to give rise to anti-competitive detriment led to the approach of 
“freezing” the resolutions and decisions the subject of the present 
applications, in the form set out in the Resolutions Manual in force at that 
time. 

6.12 IATA submits that since authorisation A90791 in 2002, however, no such 
potential has manifested itself in relation to the resolutions and decisions the 
subject of the applications. IATA further submits that the Passenger Agency 
Program has operated since 2002 as an efficient, fair, balanced prudential 
system that has encouraged competition rather than retarded it.  

Interested parties submissions 

6.13 AFTA submits that the main problem with the IATA Passenger Agency 
Program is that it does not provide for a fair balance between IATA and 
travel agents.  AFTA further submits that the structure of consultation 
designed to provide a balance between airlines and agents is no longer 
working in practice.   

6.14 TARS considers that the anti-competitive aspects of the Passenger Agency 
Program identified by the ACCC in 2002 have been realised. TARS submits 
that IATA’s actions with regard to UICL and the TAC confirm this point. 

6.15 Both AFTA and TARS have raised concerns about changes made to specific 
resolutions at the 2006 PAConf.  

ACCC’s view 
 
6.16 The IATA Passenger Agency Program can be seen as an arrangement 

whereby competing suppliers of a service, the provision of international air 
travel to passengers, jointly control the manner in which the service is 
distributed to consumers through travel agents; a process which remains the 
main distribution channel for international air travel. 
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6.17 When those suppliers account for 94% of the supply of those services, as is 

the case with IATA member airlines, there is the potential for the 
arrangements to impact on competition in the relevant markets. 

 
6.18 In particular, as noted in determination A90791, the IATA Passenger Agency 

Program does give airlines significant control over the travel agency 
industry.   

 
6.19 IATA pointed out in relation to A90791 that airlines do extend credit to 

agents and the nature of the borrower/lender relationship is such that the 
lender normally determines the rules which govern the relationship.  Qantas 
commented in that regard that the right to have a decisive vote should be 
limited to airlines, because it is the airlines, not agents, who bear the credit 
exposure.  The ACCC notes, however, the issue in the present case is that all 
lenders are acting together.  

 
6.20 The ACCC considers that collective arrangements between competitors 

which restrict the way they deal with suppliers, customers or intermediaries 
can result in allocative inefficiencies.  Such agreements distort market 
signals and can suppress competitive dynamics that would exist in a 
competitive market.  These agreements also have the potential to reduce the 
competitive restraint applying to market participants.   

 
6.21 The ACCC considers that two elements of the IATA Passenger Agency 

Program would appear to alleviate the potential detriment from the program.  
These are: 

- the consultation process with travel agents at the local and global 
level 

- the operation of the Travel Agency Commissioner  
 
Consultation with agents 
 
6.22 The ACCC notes that at the global level the Global Consultative Committee 

has been replaced with the Passenger Agency Program Global Joint Council 
(PAPGJC).   

 
6.23 AFTA has raised concerns that the consultation process provided by the 

PAPGJC no longer works in practice.  AFTA submitted that IATA did not 
follow the consultation requirements in relation to some important items 
prior to the 2006 PAConf meeting of 2006.  These issues relate to the new 
rule on same day voiding/cancelling of tickets and disputed Agent Debit 
Memos (ADMs). 

 
6.24 IATA disagrees that proper consultation with agents did not occur. Qantas 

noted that the airlines could have handled this matter better and that 
communication did not work well on this occasion.  However, Qantas 
indicated that the handling of this matter was a one-off example and does not 
reflect generally on how the Passenger Agency Program is working nor on 
the general consultation process with agents. 
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6.25 At the local level, AFTA pointed out that the Executive Council in Australia 

has not met for over a year.  The ACCC understands, however, that some 
practical issues were the cause of the Council not meeting.  Qantas also 
indicated that consultation with agents have occurred at the local level 
nonetheless. 

 
6.26 The ACCC has not formed a view on the above issues.  However, the ACCC 

would reiterate that meaningful consultation with agents is important to 
alleviate the potential detriment from the program.  Consultation needs to 
work in practice. In particular, changes to the program and the timing of 
those changes can have a significant impact on agents’ business, and those 
need to be considered. 

 
6.27 The ACCC notes that the present applications do not seek authorisation for 

future changes to the resolution and decisions set out in Attachment A.  In 
this context the above considerations are less relevant to these applications.  
They are, however, pertinent to the assessment of the program IATA is 
undertaking.  

 
Travel Agency Commissioner 
 
6.28 The office of Travel Agency Commissioner (TAC) provides for an 

accessible, independent and impartial, avenue of appeal open to travel agents 
aggrieved by an IATA decision.22  

 
6.29 AFTA and TARS have raised concerns relating to the operation of the TAC 

and substitute TAC. In the context of these applications, the ACCC has not 
concluded a view on these issues.  

 
6.30 The ACCC would note, however, that the TAC process provides checks and 

balances on the operations of Passenger Agency Program. The position of the 
TAC and his/her decisions must be accepted and recognised by all parties 
involved in the Passenger Agency Program.  It is important that at all time 
there is a commissioner available, be it the TAC, Deputy TAC or substitute 
TAC, to hear a request for review. 

 
Changes to resolutions made at the 2006 PAConf 
6.31 As discussed in Chapter 4, AFTA and TARS have submitted that the ACCC 

should not authorise the changes to resolutions made at the 2006 PAConf 
which were to come into effect on 1 January 2007.  The specific resolutions 
of concern are: 

 Resolution 800b – Satellite Ticket Printer and Ticket Delivery 
Locations 

 Resolution 800f – Framework for the Development of Agents Financial 
Criteria 

 Resolution 820d – Office of Travel Agency Commissioner 
                                                 
22 Travel Agent’s Handbook, Resolution 816 Edition, effective 1 January 2006, page ix 
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 Resolution 832 (section 1.7.14) – Reporting and Remitting Procedures 

 Resolution 850p – Financial Securities 

 
6.32 The ACCC notes that resolution 832 (section 1.7.14) and resolution 850p are 

not part of the present applications. Therefore changes to those resolutions 
are not relevant to the assessment of the applications. 

 
Resolution 800b  

6.33 The ACCC understands that the purpose of this resolution is to enable 
accredited agents to print traffic documents at a Satellite Ticket Printer or 
Ticket Delivery Location.  

  
6.34 Resolution 800b has been amended to remove the indefinite expiry date and 

add a sunset date of 31 December 2007.  IATA has clarified that this 
amendment is in line with the planned introduction of 100% electronic 
ticketing from 1 January 2008.  IATA submits that the removal of paper 
tickets from the BSP does not limit an agent’s ability to sell carrier services. 
It is a carrier that appoints an agent to sell its services and if the carrier 
wishes to continue they will ensure the agent has the tools to fulfil the 
service.23 

 
6.35 The ACCC understands IATA’s decision to introduce 100% e-ticketing by 

1 January 2008 means that IATA will no longer issue ticket stock and there 
will be no need for standardised procedures for printing tickets as part of the 
IATA system.  

 
6.36 The ACCC notes Qantas’ comments that the withdrawal of paper ticket stock 

from agents is not intended to disadvantage agents and advantage airlines. 
Qantas considers that the potential paper ticket withdrawal is a “stick” to 
encourage airlines to speed up their interline e-ticket implementations.  
Qantas commented that 100% e-ticketing is likely to create even more 
efficiencies for agents.   

 
6.37 The ACCC is satisfied that the change to Resolution 800b will not be to the 

detriment of agents, noting in particular the importance of travel agents for 
the distribution of international airline fares. 

 
Resolution 800f 

6.38 Resolution 800f sets out a recommended framework for the development of 
agents’ evaluation criteria to be applied as the baseline for the establishment 
and/or review of the local financial criteria in all markets, subject to any local 
conditions that may apply.  

 
6.39 The ACCC notes IATA’s advice that the amendment contains a drafting 

error and that the requirement will be for agents to provide either a bank 
guarantee or an insurance guarantee.24  IATA submits that agents are not 

                                                 
23 IATA letter to ACCC dated 5 December 2006 
24 IATA letter to ACCC dated 5 December 2006 
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limited to only bank guarantees.  In any event, the ACCC notes IATA’s 
advice that Resolution 800f does not currently apply to Australia. 25 

 
Resolution 820d 

6.40 Resolution 820d has been amended to provide for the appointment of 
substitute Travel Agency Commissioners (TACs) in the same manner as 
TACs. TACs are appointed on the joint authority of the Director General of 
IATA, and the Chairman/CEO of the United Federation of Travel Agents’ 
Associations or the President of the World Travel Agents Associations 
Alliance.  IATA has indicated that the intention from this resolution is to 
establish over time a panel of suitable substitute TACs.26 

 
6.41 The ACCC considers that the amendment will continue to ensure the 

impartiality and independence of the position of substitute TAC.  
 
6.42 Following queries from the ACCC regarding short term arrangements for the 

appointment of substitute TACs should the need arise, IATA advised that the 
process leading to the creation of a panel of substitute TACs is advanced; but 
until such time as the panel is established, it is expected that matters 
involving a substitute TAC will be heard by a TAC appointed for another 
IATA Conference area. 27   

 
6.43 Overall, the ACCC does not consider there is additional detriment from the 

changes to the above resolutions.  
 
Public benefit 

IATA’s submission 
 
6.44 IATA submits that the public benefits from the Passenger Agency Program 

identified in 2002 remain. In summary these include benefits accruing under: 

 the agent accreditation system in the form of: 

 encouraging and facilitating competition between airlines by 
enabling individual travel agents to offer travel for sale across a 
range of airlines and routes; 

 enabling travel agents to act as one stop information centres for 
consumers; and 

 providing benefits in relation to business efficiency that may 
flow through to consumers through rationalising costs of 
distributing travel services and through providing a centralised 
credit assessment and accreditation mechanism. 

 the system for agent appointment to represent airlines through providing 
a standard agreement between agents and airlines, considerably reducing 
costs to both agents and airlines which ultimately benefits the public; and 

                                                 
25 IATA letter to ACCC dated 5 December 2006 
26 IATA response to TARS submission, 22 November 2006 
27 IATA letter to ACCC dated 21 December 2006 
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 the system for reporting and payment of tickets sales, which provides an 
extremely efficient means of transmitting information on air travel sales 
between agents and airlines and of disbursing funds paid by consumers 
between agents and airlines.  

 
6.45 IATA submits that the Passenger Agency Program delivers significant 

benefits to consumers in Australia, materially increases consumer choice in a 
number of respects, and fosters business efficiency for both travel agents and 
airlines. 

 
6.46 IATA also submits that Australia derives benefit from the opportunity its 

airlines have to sell tickets in other parts of the world where they may not be 
well established or well known. Every accredited travel agent throughout the 
world can sell Australian destinations and tickets to customers without 
difficulty or delay due to the world wide IATA-system. 

 
6.47 With regard to the specific resolutions and decisions the subject of the 

applications, IATA submits that these resolutions and decisions are an 
integral part of the Passenger Agency Program. IATA further submits that it 
would be inappropriate for the ACCC to withdraw immunity in relation to 
these resolutions and decisions without dealing with the Passenger Agency 
Program as a whole.  

 
6.48 IATA submits that the 18-month extension of authorisation it is seeking will 

allow IATA to: 

 continue to deliver important consumer benefits that would not be 
available with an abrupt termination of the current authorisation for 
these arrangements; 

 identify activities falling within the resolutions and decisions that 
could prudently be undertaken in Australia without competition law 
immunity; 

 identify changes that would be required to the resolutions and 
decisions in order for them to be undertaken on that basis; and/or 

 if necessary, identify activities for which IATA will need to seek a new 
exemption. 

 
6.49 IATA indicated that this process of review undertaken by IATA is closely 

related to a parallel process undertaken in respect of authorisation A90855 in 
relation to IATA’s other programs.  

 
Qantas Airways Limited 
 
6.50 Qantas submits that the Passenger Agency Program benefits travel agents, 

the travelling public and airlines and considers the program is working well. 
 
6.51 Overall Qantas considers that the benefits to the agents are: 

 neutral ticket stock 
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 remit funds owing against sales made only once per week and to a 
single central authority 

 single process of accreditation 
 automatic and unlimited line of credit once agents are accredited 
 single set of rules that applies to issuing tickets, reporting sales and 

remitting funds for all airlines. 
 
6.52 Qantas considers that the benefits to the travelling public are that they can 

deal with a single entity who can make bookings and facilitate ticket issuance 
within their premises for a variety of carriers within an itinerary. 

 
6.53 Qantas indicated that the main benefit of the program for the airlines is that 

they do not have to replicate the administrative process of managing travel 
agents on an individual basis.  

 
Australian Federation of Travel Agents 
 
6.54 AFTA submits that there is benefit in IATA conducting an assessment of the 

Passenger Agency Program with a view to removing it from immunity within 
Australia or reducing the scope of the immunity. However, AFTA considers 
that such an extension should not go beyond the 2007 PAConf. 

 
ACCC’s view 
 
6.55 The ACCC notes that unlike IATA’s activities covered by authorisation 

A90855 which had not been previously reviewed, the IATA Passenger 
Agency Program has already been reviewed by the ACCC in 2001-2.   The 
outcome of this review was for the granting by the ACCC of authorisation 
A90791 subject to conditions for limited time periods.  The time-limited 
nature of authorisation A90791 was clearly to allow the ACCC to re-assess 
the arrangements on a regular basis to examine whether the public benefits 
continue to outweigh the detriment. 

 
6.56 The ACCC acknowledges, however, that since the previous review of the 

IATA Passenger Agency Program, IATA has adopted a new approach to 
seeking immunity from competition law in Australia.  As in the case with the 
IATA programs covered by authorisation A90855, IATA has indicated a 
commitment to reducing the scope of the Passenger Agency activities for 
which competition law immunity is required. 

 
6.57 The ACCC sees merit in a transition period to allow IATA to assess the 

Passenger Agency Program and implement changes to some aspects of the 
program and/or submit new, more limited application for authorisation if 
considered necessary, in line with the process undertaken by IATA in 
relation to its other programs covered by authorisation A90855. 

 
6.58 The ACCC notes that a number of interested parties have questioned the 

need for an 18-month transition period.  
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6.59 The ACCC considers that as concerns have been raised by interested parties 
regarding these applications, it is important for the transition period to 
remain short as the ACCC has not conducted a full net public benefit 
assessment.   

 
6.60 The ACCC notes that IATA’s timetable expects the assessment and 

adjustment to the program to be decided before December 2007, including 
provision for a mail vote. In this regard, the ACCC considers that IATA will 
be in a position to decide whether a fresh application for authorisation is 
needed and lodge such an application with the ACCC before the end of 2007. 
The ACCC considers that an extension of time until the end of February 
2008 would provide sufficient time for the process to be completed. 

 
6.61 The ACCC accepts that there are benefits from a transition period until the 

end of February 2008. 
 
6.62 In the circumstances, the ACCC has not formed a view on the other benefits 

from the Passenger Agency Program claimed by IATA.  
 
Balance of public benefit and detriment  

6.63 The ACCC has not conducted a full assessment of the intrinsic public benefit 
and detriment from the applications.   

6.64 As discussed above, the ACCC sees additional benefit from a transition to the 
end of February 2008, which will allow IATA to assess the Passenger Agency 
Program and possibly implement changes, with a view to reducing the scope 
of the Passenger Agency Program activities for which competition law 
immunity is required.   

6.65 Overall the ACCC considers that when these transition benefits are taken into 
account the public benefit would outweigh the detriments.  
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7. Draft determination 

The application 

7.1 On 24 November 2006 IATA lodged application for authorisation A91020 
with the Australian Competition and Consumer Commission (the ACCC). 

7.2 On 6 December 2006 IATA lodged a further two applications for 
authorisation A91021 and A91022 with the ACCC. 

7.3 Application A91020 was made using Form B Schedule 1, of the Trade 
Practices Regulations 1974.  The application was made under subsection 
88(1) of the Act to make and give effect to a contract or arrangement, or 
arrive at an understanding, a provision of which would have the purpose, or 
would have or might have the effect, of substantially lessening competition 
within the meaning of section 45 of the Act 

7.4 Application A91021 was made using Form A Schedule 1, of the Trade 
Practices Regulations 1974. The Application was made under subsection 
88(1) of the Act to make and give effect to a contract, arrangement or 
understanding, a provision of which is or may be an exclusionary provision 
within the meaning of section 45 of the Act. 

7.5 Application A91022 was made using Form E Schedule 1, of the Trade 
Practices Regulations 1974. The application was made under subsection 
88(8) of the Act to engage in conduct that constitutes, or may constitute, 
exclusive dealing 

7.6 Specifically, IATA is seeking authorisation for IATA and its members from 
time-to-time to engage in conduct giving effect to the contract, arrangements 
and understandings evidenced by: 

 the resolutions of the IATA Passenger Agency Conference passed in 
accordance with the Provisions for the Conduct of the IATA Traffic 
Conferences set out in Schedule 2 of applications A91020-A91022; 
and 

 decisions of the General Assembly South West Pacific constituted by 
Resolution 816 Section 2.1 and incorporated into the resolutions set 
out in Schedule 2 of applications A91020-A91022. 

7.7 A list of the resolutions set out in Schedule 2 is at Attachment A. 

7.8 IATA ’s applications cover the proposed amendments to the above 
resolutions and decisions made at the 2006 IATA Passenger Agency 
Conference which were to come into effect on 1 January 2007.  

The net public benefit test 

7.9 For the reasons outlined in Chapter 6 of this draft determination, the ACCC 
considers that in all the circumstances the arrangements for which 
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authorisation is sought are likely to result in a public benefit that would 
outweigh the detriment to the public constituted by any lessening of 
competition arising from the arrangements. 

7.10 The ACCC is satisfied that the arrangements for which authorisation is 
sought are likely to result in such a benefit to the public that the 
arrangements should be allowed to take place. 

7.11 The ACCC therefore proposes to grant authorisation to applications 
A91020 – A91022. 

Conduct for which the ACCC proposes to grant authorisation 

7.12 The ACCC proposes to grant authorisation to IATA and its members from 
time to time to engage in conduct giving effect to the contract, arrangements 
and understandings evidenced by the: 

 the resolutions of the IATA Passenger Agency Conference passed in 
accordance with the Provisions for the Conduct of the IATA Traffic 
Conferences listed in Attachment A to this draft determination; and 

 decisions of the General Assembly South West Pacific constituted by 
Resolution 816 Section 2.1 and incorporated into the resolutions listed 
in Attachment A to this draft determination. 

7.13 The proposed authorisation of the above resolutions and decision also covers 
the changes to those resolutions and decisions made at the 2006 Passenger 
Agency Conference. 

7.14 The ACCC proposes to grant authorisation to IATA until                             
29 February 2008. 

7.15 This draft determination is made on 28 March 2007. 

Conduct not proposed to be authorised  

7.16 The proposed authorisation does not extend to future amendments of or 
substitutions for, the resolutions in Attachment A to this draft determination.  

7.17 The proposed authorisation does not extend to future amendments to or 
substitutions for, decisions of the General Assembly incorporated into the 
resolutions at Attachment A to this draft determination.   

Interim authorisation 

7.18 At the time of lodging the applications, IATA requested interim authorisation 
for the resolutions and decisions as they were and as they would be from        
1 January 2007.  The ACCC granted interim authorisation on                        
29 November 2006 to A91020 for the resolutions and decisions as they stood 
at that time.  
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7.19 On 20 December 2006 the ACCC granted interim authorisation to A91021 
and A91022 for the resolutions and decisions as they stood at that time.  

7.20 On 31 January 2007, the ACCC granted interim authorisation to A91020 – 
A91022 for the changes to the resolutions and decisions made at the 2006 
Passenger Agency Conference and due to come into effect from 1 January 
2007.  

7.21 Interim authorisation will remain in place until the date the ACCC’s final 
determination comes into effect or until the ACCC decides to revoke interim 
authorisation. 

Further submissions 

7.22 The ACCC will now seek further submissions from interested parties.  In 
addition, the applicant or any interested party may request that the ACCC 
hold a conference to discuss the draft determination, pursuant to section 90A 
of the Act. 
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