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Dear Mr Paterson 

Honda Australia Motorcycle and Power Equipment Pty Ltd (Honda MPE) 

Thank you for your letter which was received by the Australian Competition and Consumer 
Commission earlier today in relation to issues arising from notifications sought to be lodged 
by Honda MPE. 

As noted in earlier correspondence, these issues do not extend to the conduct notified in 
relation to the third line forcing provisions of section 47 of the Act. 

I remain concerned that the conduct you have notified that Honda MPE will engage in does 
not appear to be conduct of a kind described in section 47(2) or (3) and therefore cannot be 
validly notified. 

Our consideration 

In endeavouring to identify the relevant subsection of section 47 which could apply, you have 
described conduct which involves restricting the re-supply of goods or services by sub- 
dealers. This suggests that subsection 47(2)(d) is not relevant because that sub-paragraph 
deals with restricting acquisition from competitors which the notified conduct does not do. 

Sub-paragraph 47(2)(e) relates to the supply of goods or services subject to restrictions on the 
re-supply of goods or services acquired from a competitor of the first mentioned supplier. 
This does not appear to be relevant on the information provided by you as there is no 
restriction on re-supply of competitors goods in the arrangements proposed. 

Subsection 47(2)(f) involves the supply of goods or services on condition that the acquirer 
will not re-supply the same goods or services in certain circumstances. While Honda MPE 
submits that it supplies certain goods or services to sub-agents (for example point of sale 
material) there does not appear to be any restriction on the re-supply of that material. The 
restrictions all relate to the sub-dealers re-supply of the generators which it has acquired from 
the dealer. 

Accordingly, my tentative conclusion is that the conduct notified is not conduct of a kind set 
out in section 47. 
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This is not to say that it is not possible to envisage conduct of a kind referred to in section 47 
of the Act associated with the arrangement described in the documents supplied to the 
ACCC. In particular, it may be the case that Honda MPE supplies goods or services to 
dealers subject to conditions on the re-supply of those goods or services to sub-dealers 
(namely that they be authorised sub-dealers). Additionally, it is possible that dealers supply 
goods or services to sub-dealers subject to conditions on the re-supply of those goods or 
services (which mirror the requirements for becoming a sub-dealer). 

These scenarios may well be conduct of a kind described in section 47(2)(f) but do not appear 
to have been notified. If they were to be notified, they would need to be lodged by the 
persons or companies engaged in the conduct. 

As noted in my earlier letter, the ACCC is required to consider whether notifications may be 
invalid within five days of the notification being received by the ACCC. Accordingly, I seek 
your further clarification of the conduct the subject of the purported notification by 12.00 
noon on Friday, 2 March 2007. 

In your response, it would be helpful if you could please identify that particular sub-section 
of section 47 that you consider is relevant to the purported notification and specify what are: 

(a) the relevant goods or services supplied by Honda MPE; 
(b) to whom they are supplied; and 
(c) the relevant conditions and restrictions on re-supply or dealings with competitors 

which bring the conduct within section 47. 

I would be happy to discuss this matter with you by telephone. Should you have any queries 
in relation to this matter, please do not hesitate to contact Sharon Clancy on (02) 6243 12 17. 

Yours sincerely 

Scott Gregson 
General Manager 
Adjudication Branch 


