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Australian Competition and Consumer Commission 
GPO Box 520 
MELBOURNE  VIC  3001 
 
Attention:  Ms Tina Pigliordo 
 
 
Dear Madam 
 
Third line forcing notification N92787 lodged by AHL Investments Pty Ltd (“Aussie”) 

 

Thank you for advising of Aussie’s notification of exclusive dealing of the type known as third line 

forcing.  I note that exclusive dealing is prohibited pursuant to s.47 of the Trade Practices Act 1974 (“the 

Act”) and that under the notification process, immunity from third line forcing conduct is automatic 14 

days after the date of lodgement, and continues unless the ACCC issues a notice revoking the immunity.   

 

The FBAA strongly urges the ACCC to issue a notice revoking the immunity on the basis that the likely 

benefit to the public of the notified conduct would not outweigh the likely detriment to the public 

resulting from the conduct, for reasons now stated. 

 

Firstly, the submission by Aussie in support of the notification states that “public detriment is either non 

existent or insignificant” (at clause 4.1).  Clause 4.3 then states as follows: 

 

 “ While there is another mortgage industry body, the Financial Brokers Association of Australia 

(FBAA), its standards, membership criteria, education requirements, CPD requirements and 

disciplinary processes have been assessed by Aussie as inferior to MFAA.  Aussie does not see it 

as a comparable alternative, without an unacceptable compromise in professional standards.”  
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I assume that this clause should actually refer to the Finance Brokers Association of Australia (FBAA).  

The FBAA strenuously disagrees with this statement in clause 4.3 as it is entirely incorrect.  Amongst 

other things, the FBAA maintains high professional standards, complaints and disciplinary procedures, as 

well as stringent membership criteria, and it provides education and continuing professional development 

programmes. 

 

It is the FBAA’s position that there will be public detriment by Aussie adopting a self regulatory model, 

by insisting that its mortgage advisors join the MFAA only.  The FBAA is a viable alternative industry 

body to the MFAA and finance/mortgage brokers should not be restricted to joining only one exclusive 

association.  

 

At the outset, it should be emphasised that Aussie holds a current Corporate membership (No. 2475) with 

the FBAA, having joined as a member on 23rd September 2002.  As a national member, Aussie has one 

vote nationally and one vote in each state or territory, on state or territory matters.  Since becoming a 

member in 2002, no representative of Aussie has ever nominated for either a national or state position on 

any committee, nor has anyone from Aussie attended any FBAA function or meeting anywhere across 

Australia.   

 

At the time of joining the FBAA, Aussie requested access to the FBAA membership list which was, of 

course, denied as being contrary to privacy laws and the FBAA rules.  Nothing further has since been 

heard from Aussie.  It has clearly not familiarised itself with the high standard of professional services 

offered by the FBAA and, therefore the statement in clause 4.3 is unsubstantiated. 

 

Background and Standards of the FBAA 

As previously stated, it is Aussie’s argument that there is no or insignificant public detriment to justify its 

notification.  Given that the ACCC can only revoke the immunity if it is satisfied that the likely detriment 

to the public of the notified conduct would outweigh the likely benefit to the public, it is necessary to 

outline the background, and the roles and functions carried out by the FBAA to establish that the public 

can only benefit from its availability to Aussie’s brokers (and the entire finance broking industry). 

 

(i) Background 

The activities of the FBAA originally commenced in Queensland in 1992 in response to the growing 

incidents of bad publicity of the profession and in order to become a representative voice on behalf of 

finance/mortgage brokers.   
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The FBAA is an unlisted company, limited by guarantee, and is run by an elected Board of Directors 

supported by a National Executive, comprising all States and Territory Presidents and a Secretariat.  Its 

head office remains in Brisbane, Queensland.   

 

Finance/mortgage broking is not only arranging domestic mortgages.  The FBAA represents the entire 

finance broking industry to cover those who not only offer domestic finance but also commercial finance, 

lease and motor vehicle/chattel finance, business and debtor finance etc.  The MFAA (which until 

recently was known as the Mortgage Industry Association of Australia or “MIAA”) has only recently 

amended its Constitution to allow membership from the wider finance industry and not purely mortgage 

brokers.  In contrast, the FBAA has always represented the entire industry since its inception. 

 

The finance broking industry commenced in Sydney in the mid 1960s with finance brokers arranging 

lease and business finance for businesses and business clients in the equipment and chattel area.  The 

specialist mortgage broker only came into existence approximately 10 years ago with the advent of low 

interest rates.   

 

The finance/mortgage broking industry is generally unlicensed across the country, except for Western 

Australia, where licences have existed since 1979.  The Australian Capital Territory has a registration 

regime. 

 

(ii) Professional Standards 

The FBAA was formed to establish measurable standards of proper professional practice in sourcing 

domestic and commercial funding, in the best interests of its customers/consumers and, therefore the 

public at large, all of which are vital to the integrity and future wellbeing of the finance/mortgage broking 

industry.  

 

The professional standards of the FBAA have been published within an industry recognised Code of 

Practice and have been adopted by an increasing number of industry professionals, totalling some 9,000 

loan writers who act as finance/mortgage brokers, who offer domestic finance, commercial finance, lease 

and motor vehicle/chattel finance, business and debtor finance. 

 

The FBAA has established complaints and disciplinary procedures designed to eliminate unacceptable 

working practices amongst its members by providing an internal dispute resolution process (specifically 

designed to meet Australian Standards).  It is a free service as an alternative to the service provided by 

COSL (utilised by the MFAA) which can be very expensive.  COSL has recently implemented a free 

voucher system for the “first dispute” and it is the FBAA’s belief that this may not have evolved without 



Finance Brokers Association of Australia Limited – National Office 

1st March 2007 – ACCC – Ref Third Line Forcing Notification N92787 (Aussie) 4

the alternative scheme offered by the FBAA to its members.  This is clearly an example of how 

comparative services offered by more than one association result in the industry being better serviced.  If 

the public, as consumers, can see more than one dispute resolution system is available within the industry 

then this will ensure greater margins of responsibility. 

 

The FBAA also exists to safeguard both its members and their clients/consumers (ie the public) against 

restrictive practices within the finance broking industry.   

 

In the interest of members and consumers, the FBAA monitors legislation and makes representations on 

behalf of its members, to ministers and members of parliament of both state and federal jurisdiction, 

where appropriate.  This has obvious benefits to members of the public and consumer confidence.   

 

The FBAA seeks to actively work with other associations and interest groups to enhance the principles of 

good practice, by providing access to education and training for its members and their employees. 

 

Essentially, the FBAA is a National Association “run by finance brokers for finance brokers”.  All elected 

executive positions except one are held by practising finance brokers who are familiar with the industry 

and who also have considerable years’ experience in the industry. 

 

The FBAA strongly believes that membership of one or both of the industry associations should be 

optional, giving participants a choice, where more than one body is available.  Obviously, Aussie’s 

notification of exclusive dealing is contrary to providing its members with a choice.  The industry is 

currently evolving, being in its infancy.  The MFAA should not have exclusivity over any one 

business/broker such as Aussie because, not only will this diminish the membership base of the FBAA, 

but it will mean the potential control of the industry by lenders and aggregators. 

 

Public Benefit 

Aussie admits in its submission that it has had substantial input into the MFAA as part of its justification 

for insisting on its consultants being MFAA members exclusively.  This is an extremely concerning view 

with a probable detrimental impact on the public.  Aussie continues to have direct influence on the 

MFAA (including issues such as disciplinary procedure) with a board member being a senior board 

member of the MFAA.  Therefore, impartiality and independence of the MFAA is questionable on issues 

such as discipline and professional conduct. 

 

The lenders (such as the major banks) are members of the MFAA and some hold influential positions 

within the MFAA.  Consequently, this can be seen as exercising some control over the finance broking 
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industry.  By way of contrast, the FBAA is run by brokers in the industry, not the lenders.  There is 

already third line forcing by  some lenders such as the Commonwealth Bank of Australia (“CBA”) which 

insists on membership of the MFAA before it will deal with a broker.  This is an entirely unsatisfactory 

situation, particularly as the NSW State President of the MFAA is a General Manager for CBA.  The 

“floodgates” should not be opened any further because this will remove competitiveness and the 

comparative services offered by the FBAA and ultimately, could lead to the demise of the FBAA.  As a 

result, the consumers will suffer if they are not offered the full range of services should the industry 

representative body be influenced by lenders and aggregators. 

 

In no other known industry is there this type of control over an industry by an involved party.   

 

It is the FBAA’s submission that Aussie’s submission that the public benefit (as a result of its 

notification) is “overwhelming” is plainly incorrect.  Aussie specifically refers to its requirement that 

Aussie’s mortgage advisors join the MFAA and abide by its membership criteria as providing a 

benchmark for its members, reducing the risk consumers will be exposed to unscrupulous conduct.  In 

particular, Aussie refers to the MFAA requiring satisfactory police and credit checks, educational 

requirements, 25 hours of continuing professional development (CPD) annually to determine 

membership, all of which ensure that professional standards are likely to be maintained. 

 

Until 1st February 2005, there was no particular scholastic or set industry entry standard for 

finance/mortgage brokers.  This changed when the Australian National Training Authority (ANTA) 

accepted Certificate IV in Financial Services (Finance/Mortgage Broking FNS40804) course that 

registered training organisations around Australia are now offering.  Both the FBAA and MFAA over the 

preceding years were joint participants in the formulation of the standards now incorporated in this 

particular course.   

 

FBAA expect similar standards, if not higher standards, than the MFAA.  The FBAA believes it offers a 

more balanced service to its members and its membership qualification criteria is stringent. 

 

It is the FBAA’s submission that it is comparable to MFAA’s professional standards and that Aussie’s 

notification of exclusive dealing must be revoked.  For membership, the FBAA requires the following: 

• a signed application; 

• resume of all individuals employed; 

• four (4) lender references; 

• copy of a recent national police check; 

• a recent ASIC search company application; 
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• voluntary COSL membership; 

• proof of professional indemnity insurance. 

 

Membership entitles a member to, amongst other things: 

• automatic member of the FBAA’s internal dispute resolution scheme (IDRS) for free; 

• online UCCC course; 

• CPD program; 

• training; 

• industry functions; 

• voting rights regarding the FBAA; 

• certification (open to all industry participants) – as a Certified Professional Finance Broker (CPFB) 

– (emulating other professions, for example CPA and CFP) which is industry specific; 

• membership services (such as free bi-monthly magazine “Finance Broker” which is distributed to 

some 6,100 industry professionals and government bodies.  Email broadcasts on current topics, 

business breakfasts, information evenings promoted by State Branches, information “road shows” 

and web site information are all additional benefits of membership). 

 

In comparison, the FBAA is aware that the MFAA requires: 

• a signed application; 

• copy of a recent national police check; 

• compulsory COSL membership; 

• proof of professional indemnity insurance; 

• current credit report. 

 

The MFAA offers its members: 

• a CPD program; 

• training; 

• certification as a Certified Mortgage Consultant (which is available only to MFAA members with 

two (2) years membership as an accredited mortgage consultant); 

• voting rights (which were only recently implemented and note that boards and councils are 

dominated by lenders and aggregators).  

 

It is evident that the FBAA is the only industry association that has a stand alone UCCC online.  A 100% 

pass is required.  Further, the CPFB certification model was two years in the making, integrating the 

international standards as applied by NCAA and NOCA in the United States of America and the 
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Australian finance broking model.  To become a CPFB the broker must earn the qualification (details at 

www.famica.org.au).  That is, it is not an automatic entitlement upon membership which ensures a high 

professional standard must be proved before becoming a CPFB.  

 

The FBAA would like to emphasise that both associations are fervent advocates of formal training for all 

members of the profession, whether they are experienced or new entrants into the profession.  The only 

difference is that the FBAA, unlike the MFAA, elected not to be a registered training organisation in its 

own right.  In contrast, the FBAA has formed relationships with several accredited registered training 

organisations across Australia and all their courses are listed on the FBAA national website under the 

accessible heading “training”, offering both online and personal attendance courses.   

 

The FBAA is also the co-sponsor with Deakin University of the Diploma of Financial Services course, 

titled Finance/Mortgage Broking Management FMF50504.  This is the only diploma course in Australia 

that covers all finance products.  In other words, it is not only limited to domestic mortgage loans. 

 

The FBAA has a CPD program available to its members.  It is a firm believer that if and when a licensing 

regime for finance/mortgage brokers eventuates, continuing professional development will be mandatory. 

 

The FBAA is aware that both associations offer new entrants into the industry full Compliance Basic 

Courses covering basic legislative matters pertaining to the industry. 

 

The FBAA, unequivocally, wants licensing of finance/mortgage brokers as soon as practicable.  

However, the FBAA’s only concern regarding the issue of licensing is the desirability for uniformity 

across Australia in each State and Territory.  Uniformity will only benefit consumers/the public as it will 

eradicate the potential of one State being perhaps “weaker” than another in relation to licensing standards.  

Therefore, the FBAA is an industry advocate for uniform licensing.  The FBAA has made numerous 

submissions to the relevant state bodies with its views on how the profession/industry should be 

regulated.   

 

Other activity by the FBAA to the public benefit 

Industry submissions and contributions that have been made by the FBAA in recent times include: 

• March 2003 Report to ASIC by Consumer Credit Legal Centre (NSW) including FBAA assistance 

in distribution of questionnaires; 

• March 2005 Formal Submission on National Finance Broker Regulation, Regulatory Impact 

Statement Discussion Paper; 
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• continual submissions, both verbally and documented, in relation to the development of the 

Western Australian Finance Broker Code of Conduct (still continuing); 

• formal submissions on the new federal government Anti-Money Laundering and Counter  Terrorist 

Financing Bill (still continuing); 

• formulation, with legal assistance, of a range of employment contracts for use by the profession, 

consistent with recent amendments to the Workplace Relations Act 1996 (known as “Work 

Choices”).  These contracts are not only available to the FBAA members but to the whole 

profession across Australia; 

• analysis of the Independent Contractors Act 2006 in conjunction with the Workplace Relations 

Legislation Amendment (Independent Contractors) Act 2006, protecting the freedom, rights and 

entitlements of independent contractors (which obviously effects the finance broking industry); 

• The FBAA is the convener of the National Lenders Consultative Committee which meets quarterly 

in Sydney;  

• The FBAA, along with other associations and federal government bodies, is a member of the FSIP, 

which is convened by the Australian Taxation Office and meets quarterly in Sydney. 

 

The FBAA’s membership continues to grow with a 70% increase in 2006 even though it is voluntary.  It 

not only offers a comparable membership to the MFAA but also lower membership fees (the MFAA has 

recently increased its fees for various types of memberships by up to 300%).  This demonstrates industry 

confidence in the FBAA as a fully functional representative association.  Some brokers choose to be a 

member of both the FBAA and the MFAA, or they can elect to be a member of either. This choice should 

not be taken away from them.  

 

Summary 

Therefore, the FBAA’s activities demonstrate it is clearly an equivalent representative of the industry to 

the MFAA, offering the same or similar services, allowing choice and competition.  The FBAA’s 

membership criteria are arguably more stringent than the MFAA and it has education facilities which are 

all industry compliant.  Members are provided access to industry journals and regular feedback to keep 

them well informed of advancements or changes in the industry. 

 

It is the FBAA’s view that no industry should have exclusive dealing with an industry participant.  

Brokers should be able to choose whether they wish to be a member of one association or both.  There 

should be no industry control by a major supplier of services/product (such as a lender or aggregator).   

 

Membership benefits further enhance the education and training of the finance industry.  A better 

educated industry results in greater public benefit.  The FBAA is heavily and actively involved with 
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industry development as it continues to grow, lobbying on behalf of its members to interest groups, 

government agencies and parliamentary members.  Most industries and professions have more than one 

association representing them and members of these industries/professions have a choice of which 

association to which they wish to belong.   

 

The reason put forward by Aussie to justify its notification is that the FBAA is not comparable to the 

MFAA.  This has clearly been shown by these submissions to be incorrect and not reflective of the facts. 

 

The FBAA strongly opposes Aussie’s notification of third line forcing on the basis it would clearly be 

detrimental to the public to allow exclusive dealing in an industry in its infancy, and one which requires 

greater not restrictive representation.  The notification should thereby be revoked. 

 

Please do not hesitate to contact me should you require any further information or clarification. 

 

Yours sincerely, 
 
 
 
 
Maurie Unwin 
General Manager 
Finance Brokers Association of Australia Limited 
 




