
Mr Scott Gregson 
General Manager, Adjudication 
Australian Competition and Consumer Commission 
470 Northbourne Avenue 
DICKSON ACT 2602 

Attention: Mr David Hatfield / Ms Jaime Martin 

26 February 2007 

Dear Mr Gregson 

Port Waratah Coal Sewices Limited - Application for revocation and substitution of 
authorisations under section 91C 

As the Commission is aware, we act for Port Waratah Coal Services Limited ("PWCS"). 

1 Application for revocation and substitution of authorisations 

Pursuant to section 91 C of the Trade Practices Act I974 (Cth) ("TPA), PWCS applies 
for the revocation of authorisations numbered A30236, A30237 and A30238 (granted by 
the Commission on 15 April 2005), and substitution of new authorisations for any 
contract, arrangement or understanding involving PWCS and any producer of coal for 
export through the Port of Newcastle, or exporter or exporters of coal through the Port 
of Newcastle (whether they are shareholders in PWCS or not), which relates to or is in 
any way associated with the revised medium term capacity balancing system ("CBS') 
that is described in the attached Submission and which may constitute: 

exclusionary provisions within the meaning of section 45 of the TPA; 

a provision having the effect of substantially lessening competition within the 
meaning of section 45 of the TPA; and 

a provision to which sections 45D, 45DA or 45DB of the TPA might apply. 

2 Application for urgent interim authorisation 

PWCS also seeks an urgent interim authorisation. Substantial demurrage costs are 
being incurred by the industry, with a current ship queue of over 60 vessels. Hunter 
Valley coal producers, together with PWCS, have recognised the need for a solution and 
formulated a revised CBS to urgently reduce and manage the vessel queue. The 
revisions to the CBS are minimal and the proposed solution is interim in nature, with 
authorisation sought only for the term of the existing authorisations, namely until 3 1 
December 2007. In these circumstances, PWCS submits that this is an urgent matter, 
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being of a kind with respect to which it is appropriate for the Commission to grant 
interim authorisation. 

3 Supporting materials 

We enclose: 

(a) Form FC, the application form prescribed by regulation for revocation of a non- 
merger authorisation and substitution of a new authorisation; 

(b) a confidential supporting Submission, of which Confidential Annexures I and 2 
contain commercially sensitive information, which PWCS requests be excluded 
from the public register; 

(c) a non-confidential version of the supporting Submission for the public register, 
from which Confidential Annexures I and 2 have been withheld; and 

(d) a cheque for $2,500. 

4 Confidentiality 

As noted, Confidential Annexures I and 2 to PWCS' Submission contain commercially 
sensitive and confidential information. Pursuant to section 89(5) of the TPA, PWCS 
requests that the Commission exercises its power under section 89(5A) to exclude this 
information from the register kept by the Commission pursuant to section 89(3). 

PWCS requests the Commission place only this letter, Form FC, and the non- 
confidential version of the Submission (with Confidential Annexures 1 and 2 removed) 
on the public register. 

Should you have any questions relating to this application, please contact me, or Hugh Trehame 
on (02) 9296 2364. 

Yours sincerely 

Dave Poddar 
Partner 
Direct line +6 1 2 9296 228 1 
Direct fax +61 2 9296 3961 
Email dave.poddar~al lesons.com 

Encl 4 
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Form FC 

Commonwealth of Australia 

Trade Practices Act 1974 - subsection 91 C (I) 

APPLICATION FOR REVOCATION OF A 
NON-MERGER AUTHORISATION AND SUBSTITUTION OF A NEW 

AUTHORISATION Aq ( 0 3 5  
To the Australian Competition and Consumer Commission: 

Application is hereby made under subsection 91C (1) of the Trade Practices Act I974 for the 
revocation of an authorisation and the substitution of a new authorisation for the one revoked. 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1 Applicant 

(a) Name of applicant 
(Refer to direction 2) 

Port Waratah Coal Services Limited ("PWCS") 

(b) Description of business carried on by applicant: 
(Refer to direction 3) 

PWCS owns and operates the Carrington and Kooragang Island coal loading 
terminals at the Port of Newcastle in New South Wales. PWCS provides coal 
handling services to Hunter Valley coal exporters, including receiving and 
unloading of coal, the storage of coal and loading or coal into vessels for export. 

(c) Address in Australia for service of documents on the applicant: 

c/- Mr Dave Poddar 
Partner 
Mallesons Stephen Jaques 
Level 60 
Governor Phillip Tower 
1 Farrer Place 
Sydney NSW 2000 

2 Revocation of authorisation 

(a) Description of the authorisation, for which revocation is sought, including but not 
limited to the registration number assigned to that authorisation: 

A30236 - Authorisation to: 

make a contract or arrangement, or arrive at an understanding, where a provision 
of the proposed contract, arrangement or understanding would be, or might be, an 
exclusionary provision within the meaning of section 45 of the TPA; 



a give effect to a provision of a contract, arrangement or understanding where the 
provision is, or may be, an exclusionary provision within the meaning of section 
45 of the TPA. 

A30237 - Authorisation to: 

a make a contract or arrangement, or arrive at an understanding, a provision of 
which would have the purpose, or would have or might have the effect, of 
substantially lessening competition within the meaning of section 45 of the TPA; 

• give effect to a provision of a contract, arrangement or understanding, a provision 
of which has the purpose, or has or may have the effect, of substantially lessening 
competition within the meaning of section 45 of the TPA 

A30238 - Authorisation to: 

• engage, in concert with other persons, in conduct that may prevent or substantially 
hinder, a third person from supplying goods or services to, or acquiring goods or 
services from, a fourth person; and 

• engage, in concert with other persons, in conduct that may prevent or substantially 
hinder, a third person from engaging in trade or commerce involving the 
movement of goods between Australia and places outside Australia. 

(b) Provide details of the basis upon which revocation is sought: 

The service to which the Authorisations A30236, A30237 and A30238 relate is 
the capacity balancing system ("CBS"), designed to address the imbalance 
between the demand for coal loading services at the Port of Newcastle and the 
capacity of the Hunter Valley coal chain. The CBS includes a mechanism by 
which the Industry (as defined in the CBS) can vote to suspend the operation of 
the CBS (in clause 9.1 of Annexure 4F to the ACCC Determination dated 15 
April 2005). Such a vote to suspend the CBS occurred in September 2006. Now, 
however, a substantial deadweight vessel queue (of over 60 vessels) has re- 
formed off Newcastle, causing substantial demurrage costs to the industry. 

Accordingly, revocation of Authorisations A30236, A30237 and A30238 is 
sought in order that they be substituted by authorisations that permit the CBS to 
be reinstated with effect until 3 1 December 2007 (the term of the current 
authorisations). 

3 Substitution of authorisation 

(a) Provide a description of the contract, arrangement, understanding or conduct 
whether proposed or actual, for which substitution of authorisation is sought: 
(Refer to direction 4) 

A copy of the revised CBS (Annexure 4F to the Coal Handling Services 
Agreement) is attached to the supporting submission. 



(b) Description of the goods or services to which the contract, arrangement, 
understanding or conduct (whether proposed or actual) relate: 

The service to which this application for revocation and substitution relates is the 
CBS designed to address the imbalance between demand for coal loading services 
at the Port of Newcastle and the capacity of the Hunter Valley coal chain. 

(c) The term for which substitute authorisation of the contract, arrangement or 
understanding (whether proposed or actual), or conduct, is being sought and 
grounds supporting this period of authorisation: 

Authorisation is sought until 3 1 December 2007. This reflects the term of current 
Authorisations A30236, A30237 and A30238. 

4 Parties to the contract, arrangement or understanding (whether proposed or actual), 
or relevant conduct, for which substitution of authorisation is sought 

(a) Names, addresses and description of business carried on by those other parties to 
the contract, arrangement or understanding (whether proposed or actual), or the 
relevant conduct: 

Any producer of coal for export through the Port of Newcastle or exporter of coal 
from the Port of Newcastle may be a party to a contract, arrangement or 
understanding referred to in 2(a). These producers and exporters include the 
shareholders in PWCS and Newcastle Coal Shippers Pty Limited listed in 
Schedule 4 of the supporting submission, as well as other coal companies in the 
Hunter Valley in New South Wales producing coal for export. 

(b) Names, addresses and descriptions of business carried on by parties and other 
persons on whose behalf this application is made: 
(Refer to direction 5) 

(c) Where those parties on whose behalf the application is made are not known - 
description of the class of business carried on by those possible parties to the 
contract or proposed contract, arrangement or understanding: 

5 Public benefit claims 

(a) Arguments in support of application for substitution of authorisation: 

Please refer to the supporting Submission. 

(See Direction 6 of this Form) 

(b) Facts and evidence relied upon in support of these claims: 

Please refer to the supporting Submission. 



6 Market definition 

Provide a description of the market(s) in which the goods or services described at 3 (b) are 
supplied or acquired and other affected markets including: significant suppliers and 
acquirers; substitutes available for the relevant goods or services; any restriction on the 
supply or acquisition of the relevant goods or services (for example geographic or legal 
restrictions): 

(a) A global market for coal. 

(b) A market for the provision of coal loading services for bulk coal carrying ships in 
eastern Australia (or at least in New South Wales). 

{See Direction 7 of this Form) 

7 Public detriments 

(a) Detriments to the public resulting or likely to result from the substitute 
authorisation, in particular the likely effect of the conduct on the prices of the 
goods or services described at 3 (b) above and the prices of goods or services in 
other affected markets: 

Please refer to the supporting Submission. 

(See Direction 8 of this Form) 

(b) Facts and evidence relevant to these detriments: 

Please refer to the supporting Submission. 

8 Contracts, arrangements or understandings in similar terms 

This application for substitute authorisation may also be expressed to be made in relation 
to other contracts, arrangements or understandings (whether proposed or actual) that are, 
or will be, in similar terms to the abovementioned contract, arrangement or understanding. 

(a) Is this application to be so expressed? 

(b) If so, the following information is to be furnished? 

(i) description of any variations between the contract, arrangement or 
understanding for which substitute authorisation has been sought and 
those contracts, arrangements or understandings that are stated to be in 
similar terms: 

(See Direction 9 of this Form) 



(ii) Where the parties to the similar term contract, arrangement or 
understanding(s) are known - names, addresses and description of 
business carried on by those other parties: 

(See Direction 5 ofthis Form) 

(iii) Where the parties to the similar term contract, arrangement or 
understanding(s) are not known -description of the class of business 
carried on by those possible parties: 

9 Joint ventures 

(a) Does this application deal with a matter relating to a joint venture (See section 43 
of the Trade Practices Act 1974)? 

Yes. PWCS is an incorporated joint venture between the companies listed in 
Schedule 4 of the supporting Submission. 

(b) If so, are any other applications being made simultaneously with this application 
in relation to that joint venture? 

No. 

(c) If so, by whom or on whose behalf are those other applications being made? 

10 Further information 

(a) Name, postal address and telephone contact details of the person authorised by the 
parties seeking revocation of authorisation and substitution of a replacement 
authorisation to provide additional information in relation to this application: 

Mr Jonathan Vandervoort Mr Dave Poddar 
Chief Financial Ofticer Partner 
Port Waratah Coal Services Limited Mallesons Stephen Jaques 
PO Box 57 Level 60 
Carrington NSW 2294 Governor Phillip Tower 
Tel: +6 1 2 4907 2000 1 Farrer Place 

Sydney NS W 2000 
Email : Dave. Poddar~mallesons.com 
Tel: +61 2 9296 2281 



Dated 27 February 2007 

Signed bylon behalf of the applicant 

\ w 

p c & e  ............................................ ...................... ........................................................................................................... 

Full Name) (L ~ & - c e ~ t > ~ \ f - ~  
. . . . . . .  .................................... 

(Organisation) 
P ~ R ~ N  ........................... mx ..................... . ..... 

(Position in organisation) 



DIRECTIONS 

1 .  Where there is insufficient space on this form to furnish the required information, the 
information is to be shown on separate sheets, numbered consecutively and signed by or 
on behalf of the applicant. 

2. Where the application is made by or on behalf of a corporation, the name of the 
corporation is to be inserted in item 1 (a), not the name of the person signing the 
application and the application is to be signed by a person authorised by the corporation to 
do so. 

3. In item 1 (b), describe that part of the applicant's business relating to the subject matter of 
the contract, arrangement or understanding, or the relevant conduct, in respect of which 
substitute authorisation is sought. 

4. In completing this form, provide details of the contract, arrangement or understanding 
(whether proposed or actual), or the relevant conduct, in respect of which substitute 
authorisation is sought. 

(a) To the extent that the contract, arrangement or understanding, or the relevant 
conduct, has been reduced to writing- provide a true copy of the writing; and 

(b) To the extent that the contract, arrangement or understanding, or the relevant 
conduct, has not been reduced to writing- provide a full and correct description 
of the particulars that have not been reduced to writing; and 

(c) If substitute authorisation is sought for a contract, arrangement or understanding 
(whether proposed or actual) which may contain an exclusionary provision- 
provide details of that provision. 

5 .  Where substitute authorisation is sought on behalf of other parties provide details of each 
of those parties including names, addresses, descriptions of the business activities 
engaged in relating to the subject matter of the authorisation, and evidence of the party's 
consent to authorisation being sought on their behalf. 

6. Provide details of those public benefits claimed to result or to be likely to result from the 
contract, arrangement or understanding (whether proposed or actual), or the relevant 
conduct, including quantification of those benefits where possible. 

7. Provide details of the market(s) likely to be affected by the contract, arrangement or 
understanding (whether proposed or actual), in particular having regard to goods or 
services that may be substitutes for the good or service that is the subject matter of the 
application for substitute authorisation. 

8. Provide details of the detriments to the public, including those resulting from the 
lessening of competition, which may result from the contract, arrangement or 
understanding (whether proposed or actual). Provide quantification of those detriments 
where possible. 

9. Where the application is made also in respect of other contracts, arrangements or 
understandings, which are or will be in similar terms to the contract, arrangement or 
understanding referred to in item 2, furnish with the application details of the manner in 
which those contracts, arrangements or understandings vary in their terms from the 
contract, arrangements or understanding referred to in item 2. 
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Port Waratah Coal Services Limited 
2007 Amendments to the Medium Term Capacity Balancing System to 
address the imbalance between the demand for coal loading services at 
the Port of Newcastle and the capacity of the Hunter Valley Coal Chain 

Submission in support of the application for revocation and substitution 
under section 9 1 C of the Trade  practice^ .Act 1 974 (Cth) and application 
for an interim authorisation 

I Background and executive summary 

1.1 The medium term authorisation 

On 15 April 2005, the Australian Competition & Consumer Commission 
("ACCC") granted authorisation to applications (numbered A30236, A30237 
and A30238) lodged by Port Waratah Coal Services Limited ("PWCS") 
subject to certain reporting conditions. The authorisations related to the 
Medium Term Capacity Balancing System ("CBS" or "Scheme") in 
Attachment A to the ACCC's authorisation determination. The authorisations 
came into force on 7 May 2005 and will end on 3 1 December 2007. 

1.2 The CBS 

Under the terms of the CBS, the Scheme (as described in the CBS) applies in 
respect of the calendar year 2005 (subject to the authorisations coming into 
force) and is extended beyond the 2005 calendar year on condition that 
Industry Support for the extension is obtained in September of the preceding 
year. 

1.3 The issue 

In September 2006, the Industry voted to discontinue the CBS for 2007. At 
that time, it was thought that the Hunter Valley Coal Chain capacity would be 
sufficient to meet actual demand for the 2007 calendar year, without causing 
excessive queuing of vessels at the Port of Newcastle. The CBS therefore 
ceased to operate for the calendar year 2007. Since then, however, a queue of 
vessels has re-formed off the Port of Newcastle at unprecedented levels. 

In October 2006, Producers were given the opportunity to revise down their 
existing demand nominations for calendar year 2007. Aggregate demand 
nominations (excluding road coal) reduced from 1 18 million tonnes to 106 
million tonnes. The overall Coal Chain capacity for 2007 is limited to 
approximately 90 million tonnes.' 

As a result of this limitation in the Coal Chain and the high demand for coal, 
as at 25 February 2007, there was a queue of 69 vessels off the Port of 
Newcastle. 

In January 2007, Hunter Valley Coal Producers formed a Working Group to 
urgently consider options to reduce and manage the vessel queue. Nine 

' PWCS notes that it has substantially completed its expansion to a rated loading capacity of 
102 Mtpa, more than nine months ahead of schedule. 

-- -- - 
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Hunter Valley Coal Producers were represented on this Working Group. The 
Working Group's recommendations included that PWCS apply to the ACCC 
to reinstate the CBS for 2007 with some minor amendments. 

PWCS believes that, having regard to the imbalance between demand and 
Coal Chain capacity and in the absence of a mechanism for matching demand 
and Coal Chain capacity, the queue will persist or even grow throughout 
2007. In these circumstances, unless the CBS is reinstated, the queue is 
estimated by Producers to cause in the order of A$460 million in deadweight 
demurrage costs in 2007. 

1.4 The proposed amended CBS 

As the t e n s  of the CBS do not provide for the Scheme to be reinstated once 
it is discontinued, PWCS is unable to reinstate the Scheme for calendar year 
2007, without amending the terms of the CBS and obtaining ACCC 
authorisation for such an amended CBS, even if the changes are not 
considered material. 

1.5 Executive summary 

In order to facilitatc the reinstatement of the CBS on an urgent basis, and at 
the suggestion of Hunter Valley Coal Producers, PWCS is seeking 
authorisation for an Amended CBS with minor changes from the previously 
authorised CBS. 

- . P - - 
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2 Amendments to the Medium Term CBS 

2.1 Overview of amendments for 2007 

Following Industry consultation, PWCS proposes, subject to authorisation 
from the ACCC, to amend the terms of the Medium Term CBS in the manner 
set out in Schedule 1 ("Amended CBS"). The amendments seek to change 
the Medium Term CBS in relatively minor respects, so that it can operate 
effectively and efficiently from 1 January 2007 until 3 1 December 2007 (the 
term of the current authorisations) to reduce the excessive vessel queue, while 
retaining sufficient flexibility to ensure maximum coal loading throughput. 

PWCS does not believe that the Amended CBS will result in any decrease in 
coal exports at the Port of Newcastle (particularly as the Coal Chain 
restrictions are not at the terminal) and the benefits in demurrage cost 
reduction arising from the CBS and queue management will outweigh the 
detriments (if any). 

In summary, in addition to reinstating the CBS from I January 2007 with 
effect until 3 1 December 2007, the amendments for which PWCS now seeks 
authorisation would: 

(a) move "Large Producers" to a monthly allocation system, to ensure a 
more even allocation mechanism within quarters to address the 
current end of quarter vessel queue peaking pattern. PWCS does not 
believe that the introduction of a monthly allocation system for Large 
Producers will hinder the trading of allocation across Producers. 
Monthly allocation will be able to be traded for quarterly allocation 
(and vice versa) and take or pay will continue to provide an incentive 
to trade; and 

(b) double the "buffer" provided by the "Flexibility Amounts" in 
schedule 6, paragraph I ,  to 180,000 tonnes, to recognise legitimate 
fluctuations in demand and allow greater flexibility to Producers. 
Increasing the flexibility will also assist to smooth the transition back 
to a CBS, particularly for smaller Producers. 

The operation of the CBS is from 1 January 2007 which is intended to 
eliminate any potential stacking of the queue that could occur if a prospective 
implementation was adopted. As a transitional arrangement, actual usage of 
Quarter 1 2007 loading allocation will be taken into account when applying 
queue reduction mechanisms in Quarter 2 2007. 

2.2 Working Group recommendations 

1n addition to recommending that PWCS apply to the ACCC to reinstate the 
CBS for 2007 with some minor amendments, the Working Group also 
recommended that: 

(a) PWCS be "kept whole". A CBS would reduce PWCS revenue and 
therefore PWCS would need to increase coal handling charges in 

ppp - - 
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order to cover the costs of its current operations and recent 
expansion. 

(b) PWCS offers individual Producers the immediate opportlinity to 
reduce their Take or Pay obligations for any quarter of 2007 in order 
to reduce the queue. Any reduction to current Take or Pay 
obligations would be then subject to the provisions of the Amended 
CBS. 

(c) The Working Group continue to develop systems to address potential 
demand and capacity imbalances for 2008 and beyond. 

The PWCS Board has determined that subject to the reinstatement of the 
CBS, its coal handling charge will increase by 25 cents per tonne to $2.95 per 
tonne effective from 1 April 2007. The PWCS Board has also agreed that 
Producers be given a further opportunity to voluntarily reduce their existing 
Take or Pay obligations for 2007. 

PWCS does not seek authorisation from the ACCC with respect to these 
matters, which are included in this Submission for the sake of completeness. 

2.3 Greater transparency 

There has been significant discussion amongst Hunter Valley Coal Producers 
for there to be greater transparency regarding the performance of individual 
Producers to improve the operation and effectiveness of the CBS. Whilst the 
CBS is in place, the Administrator will periodically report to each Producer 
(on a confidential basis) on performance in respect of loading allocation and 
usage for each individual Hunter Valley Coal Producer. This information 
will be reported at an aggregate level for each Producer 1 Producer group and 
is ancillary to this authorisation. 

-- 

881 6665-1 
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3 Request for revocation and substitution 

3.1 Request for revocation 

PWCS requests that the ACCC grant a revocation of its authorisations of 
15 April 2005 ("Existing Authorisation") and the substitution of a new 
authorisation as in the Form FC attached to this Submission. 

3.2 Why revocation of previous authorisation and substitution 

A revocation is requested as although in many respects the amendments are 
not substantive, they would arguably go beyond mere typographical 
corrections. Therefore, it is considered appropriate to revoke the Existing 
Authorisation and seek the substitution of a new authorisation of an Amended 
CBS. 

Pending the ACCC's consideration of the request for revocation and 
substitution, PWCS requests that the ACCC grant an interim authorisation 
which will come into force as soon as possible, if possible, prior to the 
commencement of the second quarter of the calendar year 2007. Substantial 
demurrage costs are currently being incurred by the industry (estimated at 
more than A$1 million per day, with a vessel queue of approximately 60 
vessels). In these circumstances, PWCS submits that this is an urgent matter, 
being of a kind with respect to which it is appropriate for the ACCC to grant 
interim authorisation, particularly where the factual basis and economic 
impact of the CBS is relatively well known to the ACCC. 

Furthermore, the Working Group has conducted considerable consultation 
with Hunter Valley Coal Producers regarding the reinstatement of the CBS 
and the minor amendments proposed. PWCS has also received significant 
support from Hunter Valley Coal Producers for PWCS' application to the 
ACCC for the reinstatement of the CBS. Further details regarding the 
industry vote are set out in section 4.5. 

_ _ _ _ ^ . _ _ _ _ _ _ _  _ .  - - . . . -- - 
881 6665-1 Port Waratah Coal Services Limited 5 

26 February 2007 ----I- 



4 Rationale for reinstating the Scheme and doing so on 
an urgent interim basis 

4.1 Why has the vessel queue reformed? 

PWCS has previously reported to the ACCC on operational aspects of the 
CBS in respect of 2005 and 2006. For each year, these reports cover the 
volumes of coal exported through the Port of Newcastle, Coal Chain capacity, 
the volume of allocation available and utilised and vessel queues. 

The following chart depicts the actual and forecast end of month vessel 
queues at the Port of Newcastle: 

Newcastle End of Month Vessel Queue Actual 8 Forecast 
Forecast Queue based on 

latest Producer arrival 
forecast 

8 ,?' 
1'1 

Offshore 
Vessel 
Queue 

Vessel Queue wilh CBS m- Avg Appmx 18, but wilh big Ouc(uat~ons 
u 

6s Commenced 

Source: Hunrer Valley (Jwl Chain Logistics Team 

From September 2006, higher vessel queues began to form. Unplanned 
capacity losses across the Coal Chain contributed to an increase in the vessel 
queue from 24 to 39 vessels during Quarter 3. In Quarter 4, a combination of 
excess arrivals and unplanned capacity losses contributed to further increase 
the vessel queue from 39 to 5 1 vessels across Quarter 4. The biggest impact 
on the queue was as a result of vessel arrivals exceeding Coal Chain capacity 
by more than 2 million tonnes during the month of November 2006. As a 
result, the vessel queue increased from 29 vessels to 53 vessels during this 
month. 

Forced operational allowances were not applied to Producers during 
Quarter 4 to reduce the queue. In this respect, PWCS was guided by the 
industry's decision to not continue the CBS in 2007. Furthermore, a number 
of Producers had indicated their intentions to use the flexibility provisions to 
access their Quarter 1 loading allocation in Quarter 4 which would have 
potentially countered the effect of any operational allowance. 

Vessel arrivals are continuing to significantly exceed Coal Chain capacity. A 
further increase in the vessel queue is being forecast by Producers for 

- - - --- -- - -- -- .- -- -- 
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February and March 2007, with forecast vessel arrivals approximately 
3 million tonnes in excess of declared Coal Chain capacity for these months. 
This is likely to result in a vessel queue well above 60 at the end of Quarter I .  
Current indications are that wait times for vessels in the queue will increase to 
almost a month such that vessels arriving after 4 March 2007 are not likely to 
load until Quarter 2. In the absence of the CBS, there is no mechanism to 
balance vessel arrivals with Coal Chain capacity. 

The following chart summarises vessel arrivals and Coal Chain capacity for 
the period November 2006 to March 2007: 

November 2006 to Marth 2007 Vessel Arrivals and System Capacity Summary 

March 

Source: Hunter Valley Coal Chain Logistics Team 

Information provided by the Hunter Valley Coal Chain Logistics Team 
suggests that the current high vessel queues are exacerbated by an expectation 
of continued high vessel queues. The following charts demonstrate that 
vessels are being added to the queue for which coal is not currently available 
with the expectation that coal will be produced by the time the vessel is due to 
load. 

Coal Availability at Mlne Site for Clean Coal Availablllty at Mlne Sih: 

CumnUy Queued Vesaele 
For Week Ending: 3 February 07 

(HVCCLT Estimate Basal on Clean Coal Mine Stocks at right) Mine Slacks: 4.8 Mf 

M mnlUo.mob*nu1.Und-b*&.q,&,c.blrblr 
Production Rate: 85 Mtpa 

Queue Cnl pa Coal Ars i l  Now Coal Avail 

A s s s ~ l e d  (Live) After  Today 

(Doad) 

Avg Pmdudon for 4 Weeks 84Mlpa 

Source: Hunter VaIIey Coal Chain Logistics Team 

PWCS does not believe that the reinstatement of the CBS will have a negative 
impact on the total volume of coal exported through the Port of Newcastle or 
the production of coal by Hunter Valley Coal Producers for the reasons 
outlined in its previous authorisation applications. 

- - - -- - - - - -- -- 
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4.2 Submission in support of revocation and substitution 

By granting the revocation of the Existing Authorisation and substitution of a 
new authorisation, the ACCC is authorising reinstatement ofthe CBS with 
relatively minor amendments, which are essentially procedural in nature. 

The rationale for reinstating the Scheme is substantially the same as the 
rationale for the ACCC's authorisation of the Medium Term CBS in April 
2005. In particular: 

(a) the Industry continues to confront capacity constraints in respect of 
the Hunter Valley Coal Chain; 

(b) the consequence of these constraints is that a significant queue of 
over 60 vessels has re-formed at the Port of Newcastle, giving rise to 
demurrage costs in the region of A$460 million; and 

(c) PWCS anticipates that the queue will persist and grow throughout 
2007 unless the Scheme is reinstated. 

For the reasons referred to below, PWCS submits that the Scheme, if 
reinstated and amended in the manner proposed, wiIl deliver significant 
public benefits that outweigh any public detriments. It is noted that, as the 
ACCC has had the benefit of previous submissions, this Submission does not 
go into extensive detail on the background issues. 

4.3 Significant public benefits resulting from the Amended CBS 

Schedule 2 sets out the estimated demurrage costs that the Industry would 
face over 2007 if the Scheme is not reinstated (i.e., the counter-factual). 
According to Schedule 2, the demurrage costs are estimated to be AS460 
million in aggregate over the calendar year 2007. 

If the ACCC authorises the reinstatement and amendment of the Scheme, the 
Scheme will deliver a public benefit in terms of avoiding or at least 
substantially decreasing the deadweight demurrage costs estimated in 
Schedule 2. In addition, the Scheme will deliver the following public 
benefits: 

(a) improved international reputation and international competitiveness 
of the Port of Newcastle and the Hunter Valley Coal Industry; 

(b) assists in the queue operating at a more eficient level and the 
consequent demurrage cost savings; 

(c) certainty to Producers regarding the volume of coat they can ship, 
loading times and vessel schedules, which will enable Producers to 
manage production more eff~ciently; and 

(d) allowing a transition to a long term solution for the Hunter Valley 
coal logistics operations. 

- --- -- 
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4.4 Amended CBS unlikely to give rise to public detriments 

PWCS submits that any public detriment from reinstating the Amended CBS 
is likely to be low for the reasons identified in the ACCC's final 
determination to grant authorisation on I5 April 2005, and will be exceeded 
by significant public benefits. In particular, the following aspects of the 
Medium Term CBS are designed to ensure that any restriction of aggregate 
coal exports from the Hunter Valley as a result of the Amended CBS will be 
negligible: 

(a) the audit process; 

(b) the upper flexibility amount (which would be doubled by the 
proposed amendments to provide Producers with an additional 
"buffer") and the conditional allocation provisions; and 

(c) the ability to trade loading allocation. 

PWCS also submits that the Amended CBS will not have the effect of 
delaying investment in capacity in the Hunter Valley Coal Chain. PWCS has 
previously reported to the ACCC on rail, port and other capacity expansion 
initiatives undertaken by participants in the Hunter Valley Coal Chain for 
2005 and 2006. Schedule 3 sets out infrastructure initiatives to increase Coal 
Chain capacity over the next 3 years. PWCS previously invested in additional 
capacity and has delivered that investment on or before the estimated time. 
PWCS does not believe that there is now any suggestion it is under-investing 
in loading capacity. In any event, Authorisations A30236, A30237 and 
A30238 authorise PWCS to operate a substantially similar scheme until 
3 1 December 2007 as was previously authorised. 

4.5 Industry vote 

On 14 February 2007 PWCS issued requests for Producers to vote on the 
Amended CBS to ensure that having "switched off' the CBS, the lndustry 
was now in favour of the Amended CBS to address the vessel queue that had 
re-formed. Only one out of 15 Producers did not support PWCS applying to 
the ACCC for authorisation to reinstate the CBS for 2007. 1 1 out of 15 
Producers unconditionally supported its reinstatement. There was conditional 
support from an additional 2 Producers. The remaining Producer elected to 
abstain from voting. Further details of the vote are set out in Confidential 
Annexure I .  

4.6 Reasons for request for urgent interim authorisation 

PWCS together with the Hunter Valley Coal lndustry recognise that there is 
an urgent need to address the excessive and substantial vessel queues off the 
Port of Newcastle that has arisen since September 2006. It is industry 
consensus that contrary to previous expectations, because of high demand and 
limitations in the Coal Chain, the vessel queuc will continue at similar 
numbers throughout at least 2007. 

Hunter Valley Coal Producers together with PWCS have recognised the need 
for a solution and formulated a revised CBS to urgently address the excessive 
vessel queue. 

- - - - ... - -- - 
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The proposed solution is an interim solution involving minimal changes to the 
previous authorised CBS which only extends to the end of 2007, the end of 
the period previously authorised. 

As the ACCC previously authorised the CBS to the end of 2007, the 
Amended CBS involves minor changes granting Producers additional 
flexibility and monthly allocation for Large Producers to provide a smoother 
allocation mechanism. 

As such the Amended CBS has a similar benefit 1 detriment basis to that 
previously assessed by the Commission, if not additional benefits as the 
Amended CBS involves increased flexibility for Producers. There is also 
additional certainty that in the absence of the CBS there will be an excessive 
vessel queue as it has re-formed. 

Port Waratah Coal 
26 Februaly 2007 

-- - - - - - 
Services Limited 



5 Conclusion 
PWCS together with the Industry has proposed an Amended CBS which has 
minimal changes from that previously authorised by the Commission and 
which only proceeds until the end of 2007, the period previously authorised. 

Therefore, given the ACCC previously authorised the CBS until 2007 it is 
hoped that the ACCC's assessment of benefits and detriments should be the 
same, in favour of granting authorisation. 

In addition: 

the Amended CBS has been revised with Producer support to grant 
greater flexibility to Producers; and 

there is a clearer counterfactual as to there being a substantial vessel 
queue and substantial demurrage costs in the absence of the Amended 
CBS, 

such that the balance of benefits and detriments should be even clearer in 
favour of granting the authorisation. 

Port Waratah Coal Services Limited 
26 February 2007 

-.--. - - - - - - - - . 
Waratah Coal Sewices Limited 

26 February 2007 



Schedule 1 - Amended Medium Term Capacity 
Balancing System 
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PART A - GENERAL CONDITIONS OF CAPACITY BALANCING SYSTEM 

1. Dehed Terms & Interpretation 

1.1 Any terms that are defined in the Dictionary at Schedule 1 of this Annexure or the 
Dictionary at Annexure 4E shall, when used in this Annexure, have the meaning given to 
that term in the Dictionary. If there is any inconsistency between the meaning given to a 
term in either Dictionary, the meaning in the Dictionary at Schedule 1 of this Annexure shall 
apply. 

1.2 The Schedules form part of this Annexure. 

2. Scope 

2.1 The Board will as soon as possible in its absolute discretion appoint the Administrator, 
who will be independent of any Producer or Customer. 

2.2 The Administrator will administer the Scheme according to the objectives, principles and 
protocols set out in this Annexure. 

2.3 The objectives of the Scheme are to: 

(a) achieve minimum vessel demurrage consistent with maximum export Coal 
throughput; 

(b) comply with all relevant legal requirements; 

(c) efficiently distribute the available Coal Chain Capacity, in so far as it relates to the 
Coal Handling Facility, among Producers in an equitable, transparent and 
accountable manner; and 

(d) not adversely affect the efficient operation of the Coal Handling Facility. 

2.4 The Scheme shall apply: 

(a) to all Coal that is the subject of an Application for Coal Handling Services which is 
delivered to the Terminal by rail and, subject to clause 3.16z of Annexure 4E, road I 
from midnight on the day before the Commencement Date; and 

(b) to all Coal Handling Services provided to each Customer by PWCS in respect of each 
such shipment of Coal. 

2.5 The Scheme will not come into operation and this Annexure will have no force or effect 
until such time that authorisation or interim authorisation is granted under the Trade 
Practices Act 197 



Capacity Declaration 

The Coal Chain Capacity and desired Operational Allowance for the Relevant Year will be 
calculated in accordance with the procedures stated in Schedule 2. 

Forecast Requirement 

The Forecast Requirement for each Producer and the Forecast System Demand for the 
Relevant Period will be calculated and determined in accordance with the procedure stated 
in Schedule 3. 

The Forecast Requirement for any New Mine will also be calculated and determined in 
accordance with the procedure stated in Schedule 3. 

Demand and Supply Balancing 

The need for demand and supply balancing will be assessed and, if required, canied out in 
accordance with the procedure stated in Schedule 4. 

Capacity Distribution 

The Available Capacity during the Relevant Year will be distributed amongst Producers 
on a pro-rata basis, in proportion to the Forecast Requirement of each Producer, which 
may be adjusted through the conduct of a demand reduction auction facilitated by the 
Administrator in accordance with paragraph 6 of Schedule 4. 

The Loading Allocation for each Producer will be calculated by the Administrator for the 
Relevant Period and then notified to PWCS and each Producer in accordance with 
Schedule 5. 

Disruptions to a Producer 

If, notwithstanding the other provisions of this Annexure or the provisions of Annexure 4E, 
a Producer is unable at any time to use its Monthly Loading Allocation or Quarterly Loading 
Allocation, whichever is appropriate in the context, or if the Producer is a Restricted 
Producer, the provisions of Schedule 6 will apply. 

Amendments to Scheme 

The Administrator will monitor the operation of the Scheme and consult with Producers 
and Customers regularly regarding the operation and outcomes of the Scheme. This 
consultation process will provide a forum by which participants in the Scheme can 
provide feedback, guidance and suggestions on the operation of the Scheme. 

Throughout the duration of the Scheme the Administrator may formulate and make 
recommendations to the Board on proposals for variations to the operational aspects of the 
Scheme as set out in Part B of this Annexure that it determines are necessary or desirable to 
meet the Obiectives or to facilitate the Scheme's effective operation. 

Any decision by the Board to vary the operational aspects of the Scheme as set out in Part 
B of this Annexure will take into account any recommendations submitted to the Board 
by the Administrator in relation to that amendment. 
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8.4 No material change will be made to the Scheme as described in Annexure 4F unless it is 
reasonably necessary in order to achieve the Objectives and except with the consent or 
authorisation of the Commission. 

8.7 If the Commission imposes any Authorisation Conditions in respect to, relating to or 
affecting any provision of the Scheme, a variation may be made to this Annexure to 
accommodate those conditions by resolution of the Board and, despite clause 2.12 of the Coal 
Handling Services Agreement, without the need for PWCS to consult with any Customers 
concerning the variation. 

8.8 PWCS will notify all Customers of any variation to this Annexure. 

9. Commencement - a n d 4  Duration of Amendments to the Scheme 

9.1 Subject to clauses 2.4 and 2.5 of this Part A, 

2007 will be taken to have applied retrospectively from 1 Januaw 2007 (except where the 
Administrator decides that it is only practical to implement them from the date 
authorised). 

9.2 The Scheme. as amended, will ~lntil3 1 December 2007. 

9.3 In respect of the period from I January 2007 until the time of authorisation of the 
Scheine in 2007 in accordance with clause 2.5 ("transitional period), the Administrator 
will make decisions regarding the transitiollal operational arrangements to give effect to 
the Scheme consistent with the Objectives. This will include the following transitional 
a~~angemnents: 

(a) So as to enable each Producer to manage use of Loading Allocation in the 
transitional period, as soon as reasonably possible and prior to interim 
authorisation being granted by the Commission, the Administrator will calculate 
and notify each Producer of its estimated Monthly Loading Allocation or 
Quarterly Loading Allocation, whichever is appropriate in the context. 

(b) Subject to this clausc 9.3, in respect of the first Calendar Ouarter 2007 each 
Producer's maximum usage of Loading Allocation in accordance with clause 3.8 
of Annexure 4E is limited to the amount of Loading: Allocation that the Producer 
would otherwise have held. as determined under Annexure 4E, if a Scheme did not 
apply. 

f c) Once a Producer's final Loading Allocation is determined in accordallce with 
Schedule 5 of this Annexure 4F. that Loading Allocation shall auuly 
retrospectively from 1 January 2007. 



Id) For the avoidance of doubt, in respect of first Calendar Ouarter of 2007 ailv over- 
use of Loading Allocation by a Producer ajsina from the application of the interim 
arrangement in clause 9.3(b) will be deducted from the Ouarterlv Loading 
Allocation of the Producer in the second Calendar Quarter of 2007. 

10. Dispute Resolution 

10.1 In making or completing any determination, declaration, calculation or audit in accordance 
with any provision of this Annexure, the Administrator, the Auditor or independent expert 
(whoever is relevant in the context) is acting as an expert and not as a mediator or arbitrator. 
Any determination, declaration, calculation or audit by the Administrator, Auditor, Arbiter 
or independent expert in accordance with any provision of this Annexure will in the absence 
of manifest error be final and binding on PWCS and each Producer and Customer and may 
not be the subject of the dispute resolution procedures contained in Section 2.15 of the Coal 
Handling Services Agreement. 

10.2 The provisions of clause 2.15 of the Coal Handling Services Agreement shall, subject to 
paragraph 10.3 of this Part A, apply exclusively in the event that there are any disputes or 
issues relating to the Scheme, other than in relation to any determination, declaration, 
calculation or audit by the Administrator, Auditor, Arbiter or independent expert as 
described in paragraph 10.1 of this Part A. 

10.3 Any mediator or arbitrator appointed in accordance with clause 2.15 of the Coal 
Handling Services Agreement must have regard to this Protocols Document if the 
dispute is in relation to the Scheme or arises from its application. 

11. Limitation of Liability 

1 1.1 Notwithstanding any other provision of this Annexure or in the Coal Handling Services 
Agreement or otherwise, to the extent permitted by law, neither the Administrator, the 
Demand Auditor, the Capacity Auditor or the Arbiter will be liable (and any such liability 
that may exist is hereby excluded) for any loss or damage suffered or incurred by any 
Producer or Customer caused by or arising from or relating to: 

(a) their participation in or use of the Scheme; 

(b) any calculation, determination or decision made by the Administrator, PWCS, any 
of the Auditors or the Arbiter under the Scheme or under Annexure 4E; 

(c) the exercise or non exercise by the Administrator, PWCS, any of the Auditors or 
the Arbiter of any power relating to the Scheme, whether given to them under this 
Annexure or otherwise; 

(d) any failure to achieve the objectives of the Scheme; 



(e) the administration by the Administrator, PWCS, any of the Auditors or the Arbiter 
of any administrative responsibility provided to any of them in relation to the 
Scheme or in relation to Annexure 4E and whether under this Annexure or 
otherwise; 

(f) any failure on the part of PWCS to load the quantity of Coal determined as the 
Forecast Requirement or Loading Allocation of a Customer onto vessels or to 
provide the level of Coal Handling Services necessary to load that quantity of Coal 
in any Relevant Period;* 

(g) any failure on the part of the Administrator, PWCS, any of the Auditors or the 
Arbiter to make any determination, exercise any power or carry out any 
administrative act in relation to the Scheme or in relation to Annexure 4E and 
whether under this Amexure or other wise;^ I 

(h) subiect to authorisation by the Commission, the re-introduction of the Scheme in 
2007, as amended; - 

unless I 
(hi) the event giving rise to the loss or damage is caused by the wilful misconduct or I 

fraudulent act on the part of the party against whom the claim is made; or 

(ti) the particular liability is not able to be excluded or limited pursuant to the 
provisions of the Trade Practices Act 1974 and reciprocal State 

I 
legislation. 

1 1.2 The Customer must not make any claim or demand or take any action or proceeding against 
the Administrator, the Demand Auditor, the Capacity Auditor, the Arbiter or the 
Independent Expert in respect of, arising from or relating to any of the causes, matters or 
events in respect of which liability is excluded or limited in accordance with paragraph 1 1.1 
of this Part A. 

1 1.3 Notwithstanding any other provision of this Annexure or in the Coal Handling Services 
Agreement or otherwise, but subject to clause 2.14.1 of the Coal Handling Services 
Agreement and to the extent permitted by law, PWCS will not be liable (and any such 
liability that may exist is hereby excluded) for any loss or damage suffered or incurred by any 
Producer or Customer caused by or arising from or relating to: 

(a) its participation in or use of the Scheme; 

(b) any calculation, determination or decision made by the Administrator, PWCS, any 
of the Auditors or the Arbiter under the Scheme or under Annexure 4E; 

(c) the exercise or non exercise by the Administrator, PWCS, any of the Auditors or 
the Arbiter of any power relating to the Scheme, whether given to them under this 
Annexure or otherwise; 

(d) any failure to achieve the objectives of the Scheme; 

(e) the administration by the Administrator, PWCS, any of the Auditors or the Arbiter 
of any administrative responsibility provided to any of them in relation to the 
Scheme or in relation to Annexure 4E and whether under this Annexure or 
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otherwise; 

(f) any failure on the part of PWCS to load any particular quantity of Coal into vessels 
or to provide Coal Handling Services in respect to any particular quantity of Coal 
in any Relevant Period; or 

(g) any failure on the part of the Administrator, PWCS, any of the Auditors or the 
Arbiter to make any determination, exercise any power or carry out any 
administrative act in relation to the Scheme or in relation to Annexure 4E and 
whether under this Annexure or otherwise; 

unless: 

(h) the event giving rise to the loss or damage is caused by the negligence, w i l l l  
misconduct or fraudulent act of PWCS; or 

(i) the particular liability is not able to be excluded or limited pursuant to the 
provisions of the Trade Practices Act 1974 and reciprocal State legislation. 

For the avoidance of doubt, nothing in this clause affects the liability of PWCS under 
clause 2.14.1 of the Coal Handling Services Agreement. 



PART B - THE SCHEDULES 

SCHEDULE 1 - DICTIONARY 

Allocation Holder A Producer who has allocated to it a Loading Allocation for the 
Relevant Period. 

ACCC Authorisation Any authorisation or interim authorisation granted by the 
Commission under the Trade Practices Act 1974 in relation 
to applications to the Commission in relation to the Scheme. 

Annual Capacity Factor The multiplier defrned in accordance with paragraph 4 of Schedule 
4. 

Annual Pro-Rata Allocation The capacity allocation of each Producer after the Forecast 
Requirement has been adjusted in accordance with Schedule 2 and 
after the application of the Annual Capacity Factor in accordance 
with Schedule 4. 

Arbiter The person or entity appointed to determine the Arbiter's 
Determined Amount in accordance with paragraph 4 of Schedule 3. 

Arbiter's Adjustment The difference between the Producer's Forecast Requirement for the 
relevant Calendar Quarter and the Arbiter's Determined Amount for 
that quarter. 

Arbiter's Determined This term is defined in paragraph 4 of Schedule 3, subject to 
Amount paragraph 2 of that Schedule. 

Auction Clearing Price The auction price at which the cumulative tonnage reduction bid 
into the Demand Reduction Auction is equal to the required 
reduction amount. 

Auditors The Capacity Auditor (if required) and the Demand Auditor. 

Authorisation Conditions Any conditions imposed by the Commission on the Scheme and 
contained within the ACCC Authorisation. 

Authorisation Date The first date that the ACCC Authorisation is effective, as 
determined by the Commission. 

Available Capacity The forecast amount of Coal, expressed in tomes, less the 
Carryover Tonnage, to be loaded onto vessels at the Terminal in the 
Relevant Period such that an operational queue is maintained as 
determined in accordance with paragraph 4 of Schedule 2. 

Board The board of directors of PWCS. 

Capacity Auditor The professional audit firm(s) appointed (if required) to conduct an 
audit of PWCS's calculation of the Coal Chain Capacity in 
accordance with Schedule 2. 
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Capacity Profile The distribution of annual Coal Chain Capacity across the Relevant 
Year expressed as quarterly percentages of the annual Coal Chain 
Capacity. 

Capacity Tonnage The amount of Coal loaded onto vessels at the Terminal in the 
Relevant Year using Loading Allocation fiom the year immediately 
prior to the Relevant Year. 

Coal Chain Capacity The forecast capacity of the Export Coal Chain in the Relevant 
Period to transport Coal to the Terminal and load the Coal onto 
vessels, expressed in tomes. 

Coal Handling Services The agreement so titled between PWCS and each Customer for the 
Agreement provision by PWCS to the Customer of coal handling and other 

services. 

Commencement Date 

The date that the Scheme is deemed to 
commence as set out in clause 9.1 of Part A of h is  Annexure. 

Commission The Australian Competition and Consumer Commission. 

Conditional Allocation This term is defined in paragraph 2 of Schedule 5. 

Customer A party to a Coal Handling Services Agreement, other than PWCS, 
who receives Coal Handling Services from PWCS. 

Days Calendar days unless stated otherwise. 

Demand Auditor The professional audit firm(s) appointed to conduct an audit of a 
Producer's Demand Nomination in accordance with Schedule 3. 

Demand Profile The percentage of the Final Demand Amount for each Calendar 
Quarter of the Relevant Year. 

Demand Reduction Auction The demand reduction auction facilitated by the Administrator in 
accordance with paragraph 6 of Schedule 4. 

Excess Demand The amount by which the Forecast System Demand for the Relevant 
Year exceeds the Available Capacity. 

Final Demand Amount The total demand of a Producer for Coal Handling Services for the 
Relevant Period, determined in accordance with paragraph 8 of 
Schedule 3. 

Final Notice A notice identifying each Producer's final Quarterly Loading 
Allocation for the Relevant Year. 

Forecast System Demand The aggregate forecast demand for Coal Handling Services during 

I I0 



the Relevant Period, determined in accordance with paragraph 1 of 
Schedule 4. I 

Forecast Requirement The total aillount of Coal, expressed in toniles, that the Producer 
forecast in its revised Demand Nomination submitted to PWCS in 
respect of the calendar year 2007 in October 2006 or any lesser 
amount submitted to and accepted by PWCS in 2007. 

HVCC Logistics Hunter Valley Coal Chain Logistics Team. 

Large Producer A Producer listed as a Large Producer in Attachment A. 

Loading Allocation The volume of Coal Handling Services, expressed in tomes, 
allocated to a Producer during the Relevant Period, determined in 
accordance with paragraph 1 of Schedule 5 and adjusted in 
accordance with other provisions of this Annex-are. 

Lower Flexibility Amount The Lower Flexibility Amount as determined in accordance with 
subparagraph ](a) of Schedule 6. 

Lower Flexibility Limit The Monthly Loading, Allocation or Quarterly Loading Allocation 
of a Producer, whichever is appropriate in the context, minus its 
Lower Flexibility Amount. 

Monthlv Loading The Loading Allocation that is allocated to the Allocation Holder 
Allocation for the relevant Calendar Month in accordance with paragraph 1 A of 

Schedule 5. 

the Objectives The objectives stated in paragraph 2.3 of Part A. 

Operational Allowance A queue of vessels at the Port of Newcastle determined in 
accordance with paragraph 2 of Schedule 2. 

Quarterly Loading The Loading Allocation that is allocated to the Allocation Holder 
Allocation for the relevant Calendar Quarter in accordance with paragraph 1 of 

Schedule 5. 

Railed Tonnes The actual amount of Coal, expressed in tonnes as measured by the 
transport provider, that is received by rail by PWCS from a 
Producer to be loaded on behalf of a Customer onto a vessel by 
PWCS under a Coal Handling Services Agreement. 

Restricted Producer This term is defined in paragraph 7 of Schedule 3. 

Schedule A schedule to this Annexure. 

Scheme The Capacity Balancing System described in this Annexure. 
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I Small Producer A Producer listed as a Small Producer in Attachment& 
I 

Total Demand The aggregate of all Forecast Requirements for the Relevant Year. 

Unrestricted Producer A Producer who is not a Restricted Producer. 

Unused Portion The amount (if any) by which the quantity of Coal delivered to the 
Terminal by the Producer in the relevant Calendar Month or 
Calendar Quarter, whichever is approuriate in the context, is less 
than the Lower Flexibility Limit. 

Upper Flexibility Amount The Upper Flexibility Amount as determined in accordance with 
subparagraph l(b) of Schedule 6. 



SCHEDULE 2 - CAPACITY DECLARATION 

1. PWCS, with assistance fiom HVCC Logistics, will calculate the Coal Chain Capacity for each 
Calendar in the Relevant Year in accordance with the following procedures: I 
(a) Actual delivery performance data for a relevant historical period will be used to 

determine a base volume for capacity for the Relevant Year and for each Calendar 
during the Relevant Year. 

(b) The volume will be adjusted for major planned outages (e.g. ARTC possessions, major 
projects) and anticipated non-operating days. 

(c) Adjustment will be made for expected performance gains 

2. PWCS, with assistance fiom HVCC Logistics, will declare the volume of the Operational 
Allowance, expressed in tomes, consistent with meeting the Objectives, specifically to 
rninimise vessel demurrage consistent with maximum coal chain throughput. 

3. Following the calculation by PWCS of the Coal Chain Capacity and if requested in Writing by a 
majority of Producers, PWCS may arrange for the Capacity Auditor to audit PWCS's calculation 
of the Coal Chain Capacity. The decision rationale and all supporting information used by 
PWCS and HVCC Logistics will be made available to Producers for inspection. 

4. The Administrator will determine the Available Capacity for the Relevant Period taking into 
account the Coal Chain Capacity, Operational Allowance and Carryover Tonnage. 

5.  The Administrator and PWCS, with the assistance of HVCC Logistics, will continue to monitor 
the performance of the Export Coal Chain throughout the Relevant Period. Following advice 
fiom PWCS, the Administrator may fiom time to time revise the Available Capacity for the 
balance of the Relevant Year in order to achieve the Objectives. 

6. In order to ensure that PWCS does not make available on a take-or-pay basis more Coal 
Handling Services than it and the Export Coal Chain can reasonably provide, if at any time 
there is, or there is reasonably forecast by the Administrator to be, a material, objectively 
demonstrable change in the Available Capacity for a Relevant Period, the Administrator may 
make adjustments to the Loading Allocation of each Producer for the Relevant Period in a 
manner that reasonably reflects that change. Prior to implementing the adjustment, the 
Administrator will advise each Producer of its calculations of the adjustment. 



SCHEDULE 3 - FORECAST REQUIREMENT 

1. The Administrator will determine in accordance with guidelines prepared by PWCS and 
the Administrator in consultation with the industry which, if any, of a Producers' mine-by- 
mine Forecast Requirement will be subject to audit by the Demand Auditor. The 
Administrator will notify the Producer of its determination. 

2. The Producer may notify the Administrator within 5 days of the date of the notification 
provided in accordance with the previous paragraph that it declines the audit, in which 
event: 

(a) the Producer will be exempt from an audit; 

(b) the Producer's Final Demand Amount will be equal to its Forecast Requirement; 

(c) for the purpose of calculating the Arbiter's Adjustment, the Arbiter's Determined 
Amount shall be zero; and 

(d) the conditions in paragraph 7 of this Schedule shall apply. 

3. The Demand Auditor will, for each Producer that is subject to audit, determine the 
Relevant Quantity for each Calendar Quarter and the quantity so determined, along with 
supporting evidence, shall then be notified to the Arbiter and the Producer. For the 
purposes of this paragraph, "Relevant Quantity" means the quantity of Coal that the 
Producer has the capacity and intent to produce and export through the Export Coal Chain 
in each Calendar Quarter of the Relevant Year. 

Each Producer will supply to the Demand Auditor such information as may be reasonably 
required by the Demand Auditor in order to ~ ~ l f i l l  its role as the Demand Auditor. If 
a Producer does not provide that information, the Demand Auditor will determine the 
Relevant Quantity based on the information available to it and by reference to the capacity 
of the Producer that has already been demonstrated by its past, sustained shipping 
performance. 

4. The Arbiter will consider the Demand Auditor's determination of the Relevant Quantity 
and the supporting evidence provided by the Auditor to determine both quarterly and 
annual amounts ("the Arbiter's Determined Amount"), which most accurately reflect the 
definition of "Relevant Quantity" in paragraph 3. The Arbiter will notify the Administrator 
and the Producer of its determination. 

5.  In the event the Arbiter's Determined Amount is less than the Forecast Requirement for 
the Producer and the Producer disagrees with the determination by the Arbiter of the 
Arbiter's Determined Amount, the Producer may by notice to the Administrator within 5 
days of the date of the notification provided in accordance with the previous paragraph 
("the Relevant Date") reject the Arbiter's Determined Amount and retain its Forecast 
Requirement as its Final Demand Amount, in which event for the purpose of calculating 
the Arbiter's Adjustment, the Arbiter's Determined Amount for that Producer shall be zero. 

6. A Producer whose Forecast Requirement has been audited and who does not provide a 
notice to the Administrator within 5 days of the Relevant Date in accordance with the 
previous paragraph will be deemed to have accepted the Arbiter's Determined Amount. 



7. A Producer who has chosen to decline an audit or to reject the Arbiter's Determined 
Amount (such Producer hereafter referred to as a "Restricted Producer") will be 
subject to the following conditions: 

(a) A Restricted Producer may only participate in the disposal (either by a transfer or 
exchange) of Loading Allocation in accordance with clause 4 of Annexure 4E if, by 
so doing, the quantity of its Annual Loading Allocation does not fall below that of 
its Forecast Requirement; 

(b) A Restricted Producer may participate in the Demand Reduction Auction as a buyer 
only, and thus will be excluded from bidding beyond its pro-rata reduction; 

(c) In the event that the Restricted Producer' has an Unused Portion in respect of a 
Calendar Month or Calendar Quarter, whicllever is appropriate in the context, the 
Restricted Producer must provide compensation to other Producers in accordance 
with paragraph 7 of Schedule 6; and 

(d) In order to secure the obligations of the Restricted Producer under paragraph 7 of 
Schedule 6, within 30 days of the date that the Restricted Producer declines an 
audit or rejects the Arbiter's Determined Amount in respect of a Relevant Year, the 
Restricted Producer must provide to PWCS an irrevocable, unconditional bank 
guarantee, or equivalent security acceptable to PWCS, in such form and fiom such 
institution as is acceptable to PWCS, for the amount being not less than the 
Relevant Sum (as defined in subparagraph 7(a) of Schedule 6) multiplied by the 
average of the Restricted Producer's Arbiter's Adjustment for each Calendar 
Quarter of the Relevant Year, to a maximum amount of $50 million. If the 
Restricted Producer does not provide such security to PWCS, then 
notwithstanding any other provision of the Coal Handling Services Agreement, 
PWCS may refuse to provide Coal Handling Services to the Producer. The 
security will be returned to the Restricted Producer by 3 1 January in the year 
following the Relevant Year, unless prior to that time PWCS has drawn down on 
the security in accordance with this subparagraph and paragraph 7 of Schedule 6. 

8. The Administrator will determine the Final Demand Amount as follows: 

(a) If the Arbiter's Determined Amount is greater than the Forecast Requirement, or if 
the Producer has not been audited, the Final Demand Amount shall equal the 
Forecast Requirement; 

(b) If the Arbiter's Determined Amount is less than the Forecast Requirement and the 
Producer accepts the Arbiter's Determined Amount, the Final Demand Amount 
shall equal the Auditor's Determined Amount; and 

(c) If the Auditor's Determined Amount is less than the Forecast Requirement and the 
Producer rejects the Arbiter's Determined Amount, the Final Demand Amount shall 
equal the Forecast Requirement and the Producer will be subject to the conditions 
stated in paragraph 7 of this Schedule. 



SCHEDULE 4 - DEMAND AND SUPPLY BALANCING 

1. The Forecast System Demand for a Relevant Year shall be the aggregate of all Final 
Demand Amounts for that year, as determined by the Administrator. 

2. If at least one month prior to the commencement of the Relevant Year it is determined 
that the Forecast System Demand for the Relevant Year is equal to or less than the 
forecast Available Capacity plus 3 million tonnes for the Relevant Year: 

(a) The Loading Allocation of each Producer for the Relevant Year shall be equal 
to its Final Demand Amount for that year; 

(b) Provided that sufficient additional Coal Chain Capacity is available, any 
Producer may apply to the Administrator for additional Loading Allocation, 
which will be issued on a first-come, first-served basis; 

(c) If at any point during the year PWCS determines that the Objectives are not being 
met due to excess demand, then it will direct the Administrator to implement the 
Scheme for the remainder of the year in accordance with this Annexure. Under 
the Scheme each Producer will be given its pro-rata allocation of the available 
capacity for the year according to its Forecast Requirement, less amounts already 
delivered to the Terminal by the Producer in the year, distributed on a quarterly 
basis; and 

(d) The remainder of this Schedule will not apply, unless the circumstances 
described in the previous subparagraph apply. 

3 .  If the Forecast System Demand exceeds the Available Capacity by 3 million tonnes or more 
in the Relevant Year, the Administrator will determine the Annual Pro-rata Allocation of 
each Producer through capacity balancing in accordance with this Schedule. 

4. The Annual Pro-rata Allocation for each Producer will be determined by the 
Administrator as follows: 

(a) The Administrator will calculate the factor ("Annual Capacity Factor") that, 
when multiplied by the Forecast System Demand for the Relevant Year, will 
produce an amount that is equal to Available Capacity; and 

(b) The Annual Pro-rata Allocation will be calculated for each Producer by 
multiplying the Annual Capacity Factor by the Producer's Final Demand 
Amount. 

5. Each Producer must notify the Administrator ("Producer Notice") that it: 

(a) Accepts the Annual Pro-rata Allocation as determined by the Administrator to be 
its Annual Loading Allocation; or 

@) Wishes to participate in the Demand Reduction Auction (each such Producer so 
participating hereafter referred to as a "Participating Producer"). 

6. If sufficient interest exists, the Administrator may facilitate the Demand Reduction 
Auction. The conduct of the Demand Reduction Auction and the subsequent 

I 



determination of Annual Loading Allocations will be agreed between the Administrator 
and Participating Producers prior to commencement of the auction, however will include 
the following features: 

(a) Participating Producers will be required to submit a series of bids indicating their 
willingness to reduce demand by more or less than their required pro-rata reduction 
at specified per tonne prices; 

(b) The auction clearing price will be determined by the Administrator; 

(c) The Administrator will facilitate any redistribution of Loading Allocation around 
Participating Producers' pro rata allocations as required by the auction outcome. 
That is, Participating Producers whose required pro-rata reduction is less than their 
accepted bids will transfer allocation to Participating Producers whose required 
prorata reduction exceeds their accepted bids, with all transactions completed at the 
auction clearing price; and 

(d) Settlement of the auction will take place as agreed between Participating 
Producers prior to its conduct. 

If a Producer can demonstrate that its Final Demand Amount can be shipped without 
affecting the amounts exported by other Producers (for example use of a different delivery 
method), PWCS may instruct the Administrator that the Loading Allocation of the 
Producer for the Relevant Year shall be equal to its Final Demand Amount for that year. 



SCHEDULE 5 - CAPACITY DISTRIBUTION 

1. The Administrator will in respect to the Relevant Year determine Quarterly Loading 
Allocations for each Producer in a manner which seeks to match both the capacity profile 

I and individual Producers' demand profiles as closely as possible. 

1A. The Administrator will allocate t11c Loading Allocation of a Producer in the fo&E.bg 
manner: 

[a) where the Producer is a Large Producer 
[as listed in Attachment A) 

I 

2. At the start of each Relevant Year each Producer will be provided an additional allocation 
("Conditional Allocation") for each Calendar Quarter of that year equal to 5% of the 
Producers' Quarterly Loading Allocation, which may only be utilised by each Producer after 
it has utilised: 

on a inonthlv basis bv converting the 
Producer's Quarterlv Loading Allocation 
to a Monthly Loading Allocation (bv a 
pro-rata distribution based on monthly 
declared Coal Chain Capacity); and 

[b) where the Producer is a Small Producer 
(as listed in Attachment A1 

(a) All of its Quarterly Loading Allocation for the relevant Calendar Quarter; and 

on a quarterlv basis equal to the 
Producer's Quarterly Loading Allocation. 

(b) Any portion of Quarterly Loading Allocation available for use from adjoining 
Calendar Quarters in accordance with clause 3.5 of Annexure 4E. 

A Producer may only make an Application utilising a particular Calendar Quarter's 
Conditional Allocation during that quarter and after it has lodged Applications utilising its 
Quarterly Loading Allocation. 

Once an Application has been accepted by PWCS using Conditional Allocation, that portion of 
Conditional Allocation that has been so used will be converted from Conditional Allocation 
to the Producer's Quarterly Loading Allocation for the relevant Calendar Quarter. This 
means that the Producer's Conditional Allocation will be decreased by the amount used in 
the nomination and its Quarterly Loading Allocation will be increased by the same 
amount. Once Conditional Allocation is converted to Quarterly Loading Allocation, it will 
be subject to the Take-or-Pay obligations in clause 6 of Annexure 4E. 

If the vessel queue at the Port of Newcastle exceeds an average of 25 vessels over a three week 
period, the Administrator will notify Producers that Conditional Allocation can no longer 
be used. The Administrator will reinstate the use of the Conditional Allocation if the 
average vessel queue falls below 15 over a three week period. 

The three week period in each case will include one week of actual queue data and two 
weeks of forward queue data. 

For the purposes of this paragraph, the queue shall be calculated excluding vessels for 



which unavailability of Coal at the loadpoint is restricting vessel loading. 

In the event that the Administrator advises Producers that Conditional Allocation can no 
longer be used, PWCS will not accept Applications that include any Conditional 
Allocation amount, however PWCS may not cancel any existing Shipment Contract that 
includes a Conditional Allocation amount, subject to the other provisions of the Coal 
Handling Services Agreement. 

Conditional Allocations may not be exchanged or transferred between Producers. 

For the avoidance of doubt. Coilditional Allocations will be determined on a uuarterly 
basis for both Large Producers and Sinall Producers i n k  manner described above. 

3. Notwithstanding any other provision of this Annexure or in the Coal Handling 
Services Agreement or otherwise, any amount determined by the Administrator for the 
Forecast Requirement or Loading Allocation of a Producer, or Forecast System 
Demand, Coal Chain Capacity or Operational Allowance for a Relevant Period, is not a 
guarantee by PWCS, the Administrator, any of the Auditors, the Arbiter or any other 
party that PWCS will be able to load that quantity of Coal onto vessels in the Relevant 
Period or that it will be able to provide the level of Coal Handling Services necessary 
to load that quantity of Coal in the Relevant Period. 



SCHEDULE 6 - DISRITPTIONS TO A PRODUCER 

1. For the Purposes of the Scheme: 

(a) the Lower Flexibility Amount will be determined as follows - 

5 for Producers with a Loading Allocation for the Relevant Year equal to or 
in excess of 1,000,000 tonnes, the Lower Flexibility Amount will be 

tonnes; 

5 for Producers with a Loading Allocation for the Relevant Year less than 
1,000,000 tonnes, the Lower Flexibility Amount will be reduced 
proportionally. For example if a Producer's Loading Allocation is 500,000 
tonnes (50% of 1,000,000 tomes), its Lower Flexibility Amount will be 
M ~ 9 0 . 0 0 0  tonnes (50% of %+%MI 80,000); and 

(a) the Flexibility Amount will be determined as follows - 

5 for Producers with a Loading Allocation for the Relevant Year equal to or 
in excess of 1,000,000 tonnes, the Upper- Flexibility Amount will be 

tonnes; and 

5 for Producers with a Loading Allocation for the Relevant Year less than 
1,000,000 tomes, the unt will be reduced 
proportionally. For ex Allocation is 100,000 

Flexibility Amount will 

2. If during the Relevant Period there is a change in the groupings of Producers from that 
described in Attachment A, the Administrator may, in order to achieve the Objectives, 
determine that the flexibility amounts referred to in the previous paragraphs of this 
Schedule be changed to a different amount. 

1 3. 
If a Producer ("Relevant Producer") with: 

I (a) a Monthlv Loading; Allocation has, at midnight on the 5th day after the conclusion 
of anv Calendar Month ("Relevant R,lonth"). an Unused Portion for that Relevant 
Month; or 

- a Quarterly Loading; Allocation has, at midnight on the 5th day after the conclusion 
of any Calendar Quarter ("Relevant Quarter"), 

1 &an Unused Portion for that Relevant Quarter; 

I -then subject to the other provisions of this Schedule the Relevant Producer must, in the 
manner provided below, compensate those other Producers who do not themselves have an 

I Unused Portion for the Relevant Month or Relevant Quarterathe case may be (such 
Producers referred to hereafter in this Schedule as "Participating Producers"), for the 
opportunity they have lost in not being able to use the Unused Portion. 



Pltwical compensation i f  tlte Relevant Producer is an Unrestricted Producer 

4. If the Relevant Producer is an Unrestricted Producer and has not, prior to the start of the 
Relevant Month or Relevant Quarter, notified the Administrator in accordance with clause 
4.3 of Annexure 4E of its inability to use the Unused Portion, then an amount equivalent 
to the Unused Portion will be deducted from the Producer's Loading Allocation for the 
next Calendar Montl~ or Calendar Quarter and shared among those Participating Producers I 
who are prepared to accept the allocation and the obligations attaching to that allocation 
during that next Calendar Month or Calendar Quarter, as determined by the Administrator. 

5 .  The extra Loading Allocation will be shared pro-rata amongst the Participating 
Producers in accordance with their respective Loading Allocations at the end of the 
Relevant Month or Relevant Quarter. 

6. If the ttea-Calendar Month or Calendar Quarter immediately following, the Relevant 
Month or Relevant Quarter. whichever is appropriate in the context. falls in the 
following calendar year and a Scheme exists in that year, then the deduction of Loading 
Allocation will be applied in that next Calendar Month or Calendar Quarter, whichever 
is appropriate in the context. 

Financial comuensation if'tlae Relevant Producer is a Restricted Producer 

7 .  If the Relevant Producer is a Restricted Producer, then the Producer must 
compensate all Participating Producers in the following manner: 

(a) The Relevant Producer must pay to PWCS an amount ("Financial Compensation 
Amount1') calculated on the quantity (in tomes) that is the lower of either the 
Unused Portion or the Arbiter's Adjustment for the Relevant Month or Relevant 1 
Quarter, multiplied by the sum ("the Relevant Sum") of $20.00. 

(b) The Board may prior to the commencement of each Relevant Year in its absolute 
discretion vary the Relevant Sum, to apply in the Relevant Year, to reflect changes 
in the value of the lost opportunity for Participating Producers in not being able to 
use the Unused Portion in each case. 

(c) After calculating the Financial Compensation Amount, PWCS will issue an 
invoice to the Restricted Producer for that amount, which must be paid to PWCS 
within 30 days of the date of the invoice. The provisions of clause 2.3.6 to 2.3.9 
inclusive of the Coal Handling Services Agreement will apply in respect of the 
amount so invoiced. 

(d) If the Restricted Producer fails to pay to PWCS the Financial Compensation 
Amount within the time provided in accordance with the previous subparagraph, 
PWCS may immediately draw down upon the bank guarantee provided by the 
Restricted Producer in accordance with paragraph 7 of Schedule 3, in payment of 
the Financial Compensation Amount. 

(e) Any Financial Compensation Amount paid to PWCS in accordance with this 
paragraph will be distributed by PWCS to all Participating Producers in 
proportion to their respective Loading Allocation at the end of the Relevant 
Month or Relevant Quarter. 



(f) Subject to the following subparagraph, should the Unused Portion exceed the 
Arbiter's Adjustment for the Relevant Month or Relevant Quarter then the amount 
of that excess will be deducted from that Producer's Loading Allocation for the 

Calendar Month or Calendar Quarter immediatelv following the Relevant 
Month or Relevant Quarter, whichever is appropriate in the context, and pro-rata 
shared among the Participating Producers, in the same manner as described in 
paragraphs 4 ,5  and 6 of this Schedule; and 

(g) In the event that a Restricted Producer notifies the Administrator in accordance 
with clause 4.3 of Annexure 4E of its inability to use the Unused Portion, the 
compensation obligations described in the previous subparagraph will not apply 
to the Producer in respect of the Relevant Month or Relevant Quarter, even if the 
Administrator is unable to redistribute the Unused Portion during the Relevant 
Month or Relevant Quarter. Nothing in this subparagraph shall affect the 
obligation of the Restricted Producer to pay the Financial Compensation Amount 
in accordance with this paragraph 7. 

8. If in a Relevant Period there is a Unused Portion in respect of a Restricted Producer 
and PWCS determines in accordance with clauses 6.7 and 6.8 of Annexure 4E that 
part or all of the Unused Portion was not able to be delivered to the Terminal 
during the Relevant Period due to an Event of Force Majeure (as defined in 
Annexure 4E), the Producer will not, in respect of the amount so determined, be 
required to pay the Financial Compensation Amount otherwise payable under 
paragraph 7 of this Schedule. 

9. The Producer may not invoke the operation of clause 2.11.4 of the Coal Handling 
Services Agreement to: 

(a) affect the application or operation of this Schedule or any calculation or 
determination made under this Schedule; or 

(b) avoid any obligation applying to the Producer in accordance with this Schedule, 
or to delay the performance of that obligation. 

10. By issuing invoices to Restricted Producers, receiving payment of Financial 
Compensation Amounts and paying those amounts to Participating Producers in 
accordance with this Annexure, PWCS is acting as agent for Participating Producers. 

For the purposes of the GST law: 

(a) PWCS will be treated as making the supplies to the relevant Restricted Producer 
or acquiring the supplies from the relevant Restricted Producer or both; 

(b) the relevant Participating Producers will be treated as making corresponding 
supplies to PWCS or acquiring the supplies from PWCS or both; and 

(c) in the case of supplies to the relevant Restricted Producer: 

(1) PWCS will issue to the Restricted Producer, in PWCS's own name, all the 
tax invoices and adjustment notes relating to those supplies; and 



(2)  the relevant Participating Producers will not issue to the Restricted 
Producer any tax invoices and adjustment notes relating to those supplies. 

For the purposes of this paragraph, "GST law" means the law in Australia applying to 
goods and services tax, including under A New Tax System (Goods and Services Tax) 
Act 1999 (Cth). 



ATTACHMENT A 

LIST OF PRODUCERS AND ASSOCIATED MINES 

RHP Billiton Mt Arthur 
Mt Arthur Undcrrrrou~ld ") 

Coal & Allied Hunter Vallev 
Mount Thorlcv Warkworth 

I 

Bengalla 
Pcabodv Pacitic Wambo 

Wilpi~~iong Oven Cut 
Xst~ata Coal Australia Cumnock 

United 
Liddell 
& 
West Wallsend 
Mt Owen 

Large Producer: 

I - Uan 
I 

/ I Small Producer: I 
I I Anglo Coal Australia Pty Ltd 

I 

Dravton 
I Austar Coal Mine Ptv Ltd Austar 
I Bloomfield Colllcries Bloomficld 

I Rix's Creek 
I Centennial Coal C o n ~ ~ a n v  Ncwstan 
I Donaldson Coal Donaldson 

1 Tasman 
Abel "' 

Gloucester Coal Stratford Mine 
Idemitsu Australia Resources Uoq~abri 

Muswellbrook Coal Co No. 1 & No. 2 
Integra Coal C:atnberwell Open Cut 

Cjlennies Creek Underground 
Cilennies Creek Open Cut '" 

Resource Pacific Ltd N e w ~ a c  
White Mining Limited Ashton 
Whitehaven Coal Minincr Limited Whitehaven 

Werris Crcek 
Tarrawonca 
Sunnvside ( I )  

I (I) Indicates a New Mine with an estimated commencement Quarter in 2007. 





Schedule 2 - Estimated demurrage costs if the 
Amended Medium Term CBS is not implemented 



Estimated Demurrage Costs: 

The following chart illustrates PWCS' estimate of demurrage for 2007 under various 
queue scenarios. This estimate has been compiled from information provided by 
some of its Customers. Further detail in relation to the demurrage calculations are 
provided in Confidential Annexure 2. 

2007 Forecast Demurrage 
($A million) 

$600 T------- 
-- 
1 

$0 1 I I I , I 

20 30 40 50 60 70 

Queue 

In the absence of a CBS, and assuming that a level of approximately 60 vessels will 
remain queued for the balance year, demurrage costs could be in the order of A$460 
million. 

Assuming that under a CBS it would take until July 2007 to reduce the queue to a 
level of around 20 vessels, the total demurrage cost to the industry could be in the 
order of A$245 million. It is possible that queue reductions could be achieved more 
quickly resulting in further demurrage savings to the industry. 

The comments below have also been reported in relation to demurrage costs to the 
Hunter Valley Coal Industry: 

McCloskey's Coal Report 12 January 2007 - "The latest HVCC information showed 
average demurrage for December at A$4.23/t ($3.29), but shippers say demurrage can 
approach $10/t on spot cargoes caught in the queue where average waiting time has 
blown out beyond three weeks." 

McCloskey's Coal Report 26 January 2007 - ". . . a return to some form of rationing 
at the terminal appears the only action likely to have a short term effect on the chronic 
congestion which pushed average demurrage above A$5/t ($4/t) this month." 

McCloskey's Coal Report 9 February 2007 - "Any further queue increase would 
likely push up average demurrage costs currently estimated at A$4.28/t ($3.35/t)." 

--.-- 
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Schedule 3 - Capacity Expansion Initiatives on 
the Hunter Valley Coal Chain for 2007 
(implemented and planned) 

--- - -- 

26 February 2007 



1 Increasing Coal Chain Capacity in 2007 - Infrastructure Initiatives 

Planned Infrastructure Investments, Status Q1 Q2 Q3 Q4 Q l  Q2 Q3 Q4 Q1 Q2 Q3 Q4 Ql Q2 Q3 Q4 
and Capaclty Benefits 06 06 06 06 07 07 07 07 08 08 08 08 09 09 09 09, 

Port Status: Capacity: 
PWCS: . Project 3D 

Phase I Expansion Option 
Phase 2 Expansion OpUon 

Note('): Rolling stock system capacity at end of 2007 is approx 110 Mtpa in a stand alone configuration as modelled by HVCCLT 
Note("): Refuelling at KCT currently constrains throughput at -95-100 Mtpa 

Assumptions: 
PWCS complete 3D and expand to 130Mtpa 
NClG commence new 3OMtpa terminal in 2009 
ARTC deliver Committed Projects 

PORT 
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/ 
/ 

/ 

DEMAND \ 
/ 

(As contracted by PWCS with / 

TOP Obligations) - - - - - - - A  
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/ / 

/ 
/ /  / 
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Source: Hunter ValIey Coal Chain Log~srics Team 
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Schedule 4 - Shareholders in PWCS and 
Newcastle Coal Shippers Pty Limited 

~ 

Port Waratah Coal Services Limited 
26 February 2007 



PORT WARATAH COAL SERVICES LIMITED 
SHAREHOLDERS 

SHAREHOLDERNAME % NO. OF 
SHARES 

Newcastle Coal Shippers Pty Limited 
Coal & Allied Industries Limited 
R W Miller (Holdings) Limited 
Tomen Panama Asset Management S.A. 
Japan Coal Development Co., Ltd. 
Bloomfield Collieries Pty Limited 
Nippon Steel Australia Pty Ltd 
Mitsui & Co., Ltd 
Mitsubishi Corporation 
Sojitz Corporation 
JFE Steel Corporation 
Sumitomo Metal Australia Pty Ltd 
ltochu Coal Resources Australia Pty Limited 
Kobe Steel, Ltd. 
Nisshin Steel Co. Ltd. 
Taiheiyo Cement Corporation 
Kanematsu Corporation 
Marubeni Corporation 
Sumitomo Corporation 
Tokyo Boeki Ltd. 
Ube Industries, Ltd. 
Sumitomo Osaka Cement Co., Ltd 
ldemitsu Kosan Co., Ltd. 
Mitsubishi Materials Corporation 
Nippon Oil Corporation 
Tokuyama Corporation 

Total Capital 100.0000% 132,617,500 

K0B528-4 
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NEWCASTLE COAL SHIPPERS PTY LIMITED 
SHAREHOLDERS 

SHAREHOLDERNAME NO. OF 
SHARES 

Oakbridge Pty Limited 
Anglo Coal (Drayton Management) Pty Limited 
Ulan Coal Mines Limited 
Coal & Allied Industries Limited 
Warkworth Coal Sales Limited 
Port Waratah Coal Services Limited 
Bloomfield Collieries Pty Limited 
Camberwell Coal Pty Limited 
Mt Arthur Coal Pty Limited 
Muswellbrook Coal Company Limited 
Powercoal Pty Limited 
Wambo Coal Pty Limited 
United Collieries Pty Limited 
Liddell Coal Marketing Pty Limited 
Cumnock No.1 Colliery Pty Limited 
Hunter Valley Coal Corporation Pty Limited 
Oceanic Coal Australia Limited 
Bengalla Coal Sales Company Pty Limited 
Centennial Coal Company Limited 
Gloucester Coal Ltd 
Narnoi Mining Pty Ltd 

Total Issued Capital 

-. . . - .. . _ ______ _--__ _ 
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