


1. Introduction 

1.1. The Australian Competition and Consumer Commission (the ACCC) is the 
independent Australian Government agency responsible for administering the 
Trade Practices Act 1974 (the Act). A key objective of the Act is to prevent 
anti-competitive conduct, thereby encouraging competition and efficiency in 
business, resulting in a greater choice for consumers in price, quality and 
service. 

1.2. The Act, however, allows the ACCC to grant immunity from legal action for 
anti-competitive conduct in certain circumstances. One way in which parties 
may obtain immunity is to apply to the ACCC for what is known as an 
'authorisation'. 

1.3. Broadly, the ACCC may 'authorise' businesses to engage in anti-competitive 
conduct where it is satisfied that the public benefit from the conduct outweighs 
any public detriment. 

1.4. A party to whom authorisation has been granted may also apply to the ACCC 
for a minor variation of that authorisation. 

2. The Application 

2.1. On 20 November 2006 the Australian Property Institute (the API) lodged an 
application for minor variation of authorisation A90545 under section 91A of 
the Act. 

2.2. Authorisation A90545, as varied by the determination of 3 1 August 2005, 
covers the API's code of ethics, rules of conduct and specific clauses of the 
API's constitution and by laws along with relevant definitions. 

2.3. The present variation relates to the API's complaint regime. The API submitted 
that it has extensively reviewed its complaint regime and agreed on a new 
regime. 

2.4. It is proposed that the new complaint regime (contained in sections 23 to 25 of 
the API's by-laws) replace the previous sections 27 to 29 of the by laws and 
makes consequential amendments to clauses 1 and 9 of the API constitution. 

2.5. API submit that the new complaint regime does not change the overall conduct 
previously authorised by the ACCC but improves on the existing system. API 
submits that the new complain regime improves the following: 

timeliness 

transparency 

external review 

fairness 

accountability 



scope 

and is less costly 

2.6. The ACCC notes that the main changes in the new complaint regime are as 
follows. 

Complaints Process 

2.7. A Complaints Advisor is to be appointed by the Divisional Complaints Chair 
upon receipt of a written complaint. The Complaints Advisor replaces the 
Complaints Officer which was an annual position. 

2.8. The Complaints Advisor will prepare the appropriate report for the Complaints 
Committee in relation to the matter, will have carriage of any matter throughout 
the disciplinary process, may obtain additional information, may use all legal 
means to conduct investigation and may require a Member to produce 
documents. 

2.9. The new complaint regime sets out reasons for a complaint not to be pursued, 
which were not previously included in the by laws. 

Complaints Committee 

2.10. The new complaint regime changes the role of the Complaint Committee. 
Previously the Complaint Committee could refer matters to mediation or if there 
was a prima-face case, forward the matter to the Disciplinary Tribunal. 

2.1 1. Under the new regime, the Complaints Committee will continue to refer serious 
breaches to the Disciplinary Tribunal, but will also decide on less serious 
breaches. The Complaints Committee no longer refers matters to mediation. 

2.12. The sanctions available to the Complaints Committee are similar to those 
previously available to the Disciplinary Tribunal; however they exclude 
suspension or expulsion of a member but include counselling of a member and 
requiring a member to undertake addition CPD training. 

Disciplinary Tribunal 

2.13. The new regime establishes a timeframe for providing the member complained 
of details regarding the Disciplinary Tribunal hearing and to give notice to the 
party who instigated the complaint regarding the hearing. 

2.14. The Disciplinary Tribunal sanctions include fines which have increased from 
$5,000 to no more than $10,000 for first instance and no more than $20,000 for 
second instance. The Disciplinary Tribunal has additional sanctions available to 
it, including counselling of members and requiring a member to correct the 
effect of the breach and/or undertake a education/compliance program. 



2.1 5. The Disciplinary Tribunal can also decide to expel a member rather than 
recommend to the National Council that a member be excluded from 
membership. 

2.16. The Disciplinary Tribunal can now award reasonable costs at its discretion 
against an Institute Member involved in the matter before it. 

2.17. The process of referral of matters to the API's National Prosecutor no longer 
exists. 

Appeal 

2.18. The External Appeals Committee replaces the National Review Committee. The 
External Appeals Committee now has three members, with a majority not being 
members of the API. 

2.1 9. The new regime provides for the appeal to be lodged directly with the External 
Appeals Committee. The new requirement eliminates the intermediate step of 
having a National Review Panel to receive the appeal and decide whether it 
should proceed. 

2.20. The timeframe for a Member to appeal the Disciplinary Tribunal's decision has 
been tightened from 30 to 21 days. The API can also appeal a Disciplinary 
Tribunal decision within the same timeframe. 

2.2 1. The new regime establishes timeframes which have been tightened for the 
appellant to notify in writing the basis of the appeal and provide all 
documentation. 

3. The Applicant 

3.1. The API, formerly known as the Australian Institute of Land Valuers and Land 
Economists (the AIVLE), was established in 1926. 

3.2. The API represents the interests of more than 7,500 property professionals 
throughout Australia. API members include residential, commercial and plant 
and machinery valuers, property advisers, property analysts and fund managers, 
property lawyers, and property researchers and academics.' 

3.3. The API's primary role is to set and maintain standards of professional practice, 
education, ethics and professional conduct for it members and the broader 
property profession.2 

3.4. Members of the institute are bound by 

Code of Ethics; 

Rules of Conduct; 

I http://www.propertyinstitute.com.au 
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Professional Practice Standards 

3.5. The API has published the Professional Practice 5th Edition which represents 
the API and the Property Institute of New Zealand's professional practice 
guidelines. The publication defines, clarifies and provides a basic understanding 
of property related concepts and principles. The publication includes codes, 
rules and standards to make known the API's position for professional practice. 

3.6. The API is governed by a National Council, comprised of the National President 
and one councilor from each State or Territory Division. API's National Council 
oversees the management and operations of the Institute and is effectively the 
Institute's Board of ~ i r e c t o r s . ~  

4. Background to Authorisation A90545 

4.1. Authorisation A90545 was granted to AIVLE by the Trade Practices 
Commission (the TPC) on 29 April 1994, subject to certain conditions. The 
TPC is the predecessor to the ACCC. 

4.2. The scope of the authorisation was limited in its coverage to the Institute's 
revised code of ethics and specific clauses of the Institute's constitution and by- 
laws, along with relevant definitions, being the provisions which are concerned 
with the implementation of the code. 

4.3. The TPC in its assessment of the AIVLE's application identified a number of 
potential anti-competitive detriments. In light of these concerns, the TPC 
granted authorisation subject to a number of conditions. Conditions G, H and I 
are relevant to the consideration of this application. 

Condition G 

4.4. The TPC in its original assessment was concerned that the National Review 
Committee when determining an appeal could increase a fine to an amount in 
excess of the maximum that could be imposed by the body hearing the matter in 
the first instance. The TPC was concerned that the differential could discourage 
appeals by a member genuinely aggrieved by a Complaints Committee decision. 

4.5. The TPC required that the National Review Committee of the AIVLE must not 
impose any fine in excess of the maximum that can be imposed by a Divisional 
Council or National Professional Board. 

Condition H 

4.6. The TPC in its original assessment was concerned at the breadth of the 
discretions given to bodies which are able to award costs. The TPC held the 
view that parties could well be discouraged from bringing appeals if they felt 
there was the potential for capricious departures from the usual judicial principal 



that 'costs follow the event'). As a result, the TPC imposed a condition to the 
effect that costs awarded are to follow the event and are awarded to the 
successful party absent a compelling reason to do otherwise. 

Condition I 

4.7. The TPC in its original assessment held concern that the National Review 
Committee was not guaranteed to be independent of the AIVLE. The TPC 
required that the National Review Committee of the AIVLE must at all times be 
constituted so that a majority of its members are independent of the AIVLE. For 
these purposes 'independent of the AIVLE' means that the person is not, and has 
not in the preceding five years been, a member of the AIVLE. 

5. Statutory Provisions 

5.1. Section 87D of the Act defines a minor variation as a single variation that does 
not involve a material change in the effect of the authorisation. 

5.2. Section 91A of the Act provides that the ACCC must, if it is satisfied that the 
proposed variation is a minor variation, invite submissions from interested 
parties. Afler consideration of the application and any submissions received, the 
ACCC may make a determination varying the authorisation or dismissing the 
application. 

5.3. Section 91A(4) of the Act provides that the ACCC may grant a minor variation 
to an authorisation granted under section 88(1), where it is satisfied that the 
variation would not result, or would be likely not to result, in a reduction in the 
extent to which the benefit to the public of the authorisation outweighs any 
detriment to the public caused by the authorisation. 

5.4. Section 91A(7) of the Act provides that if a person applies for 2 or more 
variations at the same time and the ACCC is satisfied that the combined effect of 
those variations, if all were granted, would not involve a material change in the 
effect of the authorisation, the ACCC may deal with all of those variations 
together as if they were a single minor variation. 

6. Submissions 

6.1. The ACCC sought submissions from interested parties. A summary of 
submissions received by the ACCC is outlined below. 

Department of Land Information, Government of Western Australia 

6.2. The Department of Land Information (DLI) supports the proposed minor 
variations. 

6.3. DL1 submits that in respect of limiting the appeal process to what appears to be 
a sufficient and robust process, it will work towards containing the costs of these 



disciplinarily and investigative processes and may prevent them from flowing to 
a taxpayer funded public court process. 

6.4. DL1 hrther submit that the proposal appears to be of public benefit both to the 
taxpayer and clients of the profession by containing costs, fees and flow-on to 
taxpayers especially in other Australian states that do not have a formal 
licensing process. 

Valuer-General Victoria 

6.5. The Valuer-General Victoria (VGV) supports the tenure of the changes to the 
API complaints procedures, however considers that further improvement may be 
possible. 

6.6. The VGV submits that the new clause 24.3.6 appears to remove all rights of 
appeal against decisions of the Complaints Committee. The VGV considers that 
whilst this may be a time and cost effective administrative mechanism for the 
management of complaints, there needs to be an avenue of appeal to ensure both 
the complainant and the respondent are treated fairly. 

6.7. The VGV further submits that the API's procedures need an appeals process 
which is independent and impartial so that it can appropriately deal with claims 
of bias, conflict of interest and protection of "mates" etc. The VGV therefore 
recommends that some form of independent arbitration or mediation appeals 
process be considered for inclusion in the complaints procedures. 

6.8. In relation to costs the VGV submits that the issue of costs does not appear 
clear. VGV submits that there needs to be a clear structure for costs. In 
particular who pays for the complainants, the respondents and the APIs costs at 
all stages of the complaints/appeals process for the various winllose scenarios. 

6.9. The VGV also recommends including a qualifying clause for the purpose of 
advising the APIs membership that the APIs complaints procedures in no way 
replaces common law rights or the legislative environment within which they 
operate. 

Other submissions 

6.10. The Royal Institute of Chartered Surveyors and the Real Estate Institute of 
Australia indicated that they have no concerns with the proposed changes. 

Response to submissions by API 

6.1 1. The API provided a substantive response to the submission by the VGV. The 
API submits that it very carefully considered the issue of appeal processes. With 
regard to appeals of decisions fi-om the Complaints Committee, the API 
indicated that only minor issues will go before the Complaints Committee and a 
member complained of can ask that the matter go to the Disciplinary Tribunal 
even if it falls under the minor category. The API expects that such a request 
will seldom be refused. 



6.12. API also considers that to build in appeals as of right in relation to minor matters 
will add to costs and time delays. API submits that the old regime had a one 
class breach which added costs and delays. The API considers that the new 
regime is fair as well as efficient. 

6.13. In relation to mediation and the VGV's suggestion of an independent arbitration 
or mediation process the API submits that mediation was part of the old regime 
and was cumbersome and costly. The API further submit that the new process 
has an external review mechanism and increased transparency which should 
safeguard against concerns raised by the VGV. 

6.14. With regard to costs, the API indicated that the rules leave this issue to be 
considered by a case by case approach. In particular complainant's costs will 
generally not be met by anyone else assuming that the complainant will have 
any costs. 

6.15. The API have further submitted that a qualifying clause will be included for the 
purpose of advising the API's membership that the API's complaints procedures 
in no way replaces the common law rights or the legislative environment within 
which they operate. 

7. ACCC Evaluation 

7.1. In order to vary an authorisation, the ACCC needs to be satisfied that the minor 
variation would not result, or would be likely not to result, in a reduction in the 
extent to which the benefit to the public of the authorisation outweighs any 
detriment to the public caused by the authorisation. 

7.2. The extent to which the proposed variations are consistent with the conditions of 
authorisation is a relevant consideration. Should the variations be inconsistent 
with the conditions of the authorisation, then they would be likely to result in a 
reduction in the net benefit to the public from authorisation A90545. 

New Complaint Regime 

7.3. The API submitted that the new complaint regime does not change the overall 
conduct previously authorised but improves on the existing system. In the view 
of the API the new regime improves timeliness, transparency, fairness, external 
review, accountability, scope and is less costly. 

7.4. The API considers that the changes add to the benefits but do not add to the anti- 
competitive effect of the arrangements. 

7.5. The ACCC considers that the introduction of different processes for minor and 
major breaches is likely to improve the timeliness and reduce the cost of dealing 
with minor breaches. 



7.6. The ACCC notes the introduction of tight timeframes and reduction in existing 
timeframes in the complaint and appeals processes which again will improve the 
timeliness of the complaint regime. 

7.7. The ACCC notes that the system has been simplified to remove unnecessary 
layers in the regime such as the National Prosecutor and the National Review 
Board. 

7.8. The ACCC considers that the new complaint regime has improved the 
independence of the appeals process by requiring that appeals be heard by the 
External Appeals Committee comprised of a three person panel with a majority 
of panel members being non-API members. The new regime also clarifies that 
the National Council of the API cannot overrule or vary the decisions of the 
External Appeals Committee. This would also reinforce the independence of the 
appeals process. 

7.9. The ACCC also notes that it is now the External Appeals Committee who 
decides whether to award costs rather than the API's National Council. 

7.10. The ACCC considers that the new complaint regime generally improves on the 
previous regime. The ACCC is satisfied that these proposed variations, apart 
fiom clause 24.3.6 which is discussed below, would be unlikely to result in a 
reduction in the net benefit to the public caused by authorisation A90545. 

Appeal of Complaints Committee's decisions 

7.1 1. The ACCC does have concern with section 24.3.6 of the By-laws which does 
not allow a member to appeal against any decision of the Complaints 
Committee. Section 24.3.6 specifically states that: 

There can be no appeal against any decision of the Complaints Committee. 

7.1 2. Under the previous regime any decision against a member could be appealed as 
there was no distinction between a breach being minor or major. 

7.13. As indicated previously the Complaints Committee will now decide on minor 
breaches and has a range of sanctions available including publicly admonishing 
the member and imposing a penalty of up to $5000. The Complaints Committee 
can order more than one of the sanctions available to it where it considers it 
appropriate. 

7.14. The VGV expressed concern about the new clause 24.3.6 which appears to 
remove all rights of appeal against decisions of the Complaints Committee. The 
VGV considers whilst this may be a time and cost effective administrative 
mechanism for the management of complaints, there needs to be an avenue of 
appeal to ensure both the complainant and the respondent are treated fairly. 

7.15. As discussed previously the API submitted that the changes to the complaint 
regime are designed to improve timeliness and be cost effective. The ACCC 
considers however, that although the lack of an appeals process may improve 



timeliness and cost when dealing with a minor breach, this would be at the 
expense of procedural fairness and natural justice. 

7.1 6. The ACCC considers that the proposed variation to Section 24.3.6 would result, 
or be likely to result, in a reduction in the net benefit to the public caused by 
authorisation A90545. 

Conditions 

7.17. As indicated previously, the extent to which the proposed variations are 
consistent with the conditions of authorisation is a relevant consideration. 

7.1 8. Should the variations be inconsistent with the conditions of the authorisation 
then they would be likely to result in a reduction in the net benefit to the public 
from authorisation A90545. 

Condition G 

7.19. As discussed in Section 3 Condition G imposed by the TPC limited the fine 
which could be imposed by the National Review Committee to the maximum 
that can be imposed by a Divisional Council or National Professional Board 
pursuant to the By-laws. 

7.20. The proposed variation includes provision for the External Appeals Committee 
to uphold the appeal, dismiss the appeal or vary the sanction imposed by the 
Disciplinary Tribunal. 

7.21. The penalty that can be imposed for serious breaches by the Disciplinary 
Tribunal is no more than $10,000 for the first instance and no more than $20,000 
for any subsequent breach. 

7.22. The ACCC notes that the above provision does not specifically state that the 
External Appeals Committee cannot vary the penalty imposed by the 
Disciplinary Tribunal to an amount greater than the maximum that the 
Disciplinary Tribunal can impose. However, it is important to note that the 
conditions of the authorisation continue to apply and therefore this provision 
must be read together with Condition G. 

7.23. The ACCC is satisfied that the proposed variation is not inconsistent with 
Condition G. 

Condition N 

7.24. The TPC in its original assessment was concerned at the breadth of the 
discretions given to bodies which are able to award costs. The TPC held the 
view that parties could well be discouraged from bringing appeals if they felt 
there was the potential for capricious departures from the usual judicial principal 
that 'costs follow the event'). As a result, the TPC imposed a condition to the 



effect that costs awarded are to follow the event and are awarded to the 
successful party absent a compelling reason to do otherwise (see section 3). 

7.25. The proposed variations to the By-laws provide that 

The Disciplinary Tribunal can award reasonable costs at its discretion against a 
Member involved in the matter before it. 

7.26. Further new section 25.6 of the by laws provides that 

Costs of the hearing and reasonable costs of  the parties may be awarded by the 
External Appeals Committee. 

7.27. Although not explicitly stated, the ACCC considers that it is implicit from the 
variations that costs may only be awarded against a member by the Disciplinary 
Tribunal after the Disciplinary Tribunal has made its decision and the complaint 
against the member has been successful. Similarly, it is implicit that the cost of 
the appeal hearing and reasonable costs of the parties may only be awarded by 
the External Appeals Committee after the appeal has been completed. 

7.28. In any event, the provisions must be read in conjunction with the requirement of 
Condition H, as the conditions of the authorisation continue to apply. 

7.29. The ACCC is satisfied that the proposed variations are not inconsistent with 
Condition H. 

Condition I 

7.30. As discussed in section 3, the TPC imposed a condition to the effect that the 
National Review Committee must at all times be constituted so that a majority 
of its members are independent of the AIVLE. 

7.3 1. The ACCC notes that the National Review Committee has been replaced by the 
External Appeals Committee. The External Appeals Committee is established at 
section 24.1 1, which provides the following: 

The External Appeals Committee, shall be a three (3) member appeal body, 
including the Chair, appointed from time to time by National Council. The 
Chair, who must possess legal qualzfications, shall be appointed by National 
Council. Neither any Complaints Advisor, any member of the Complaints 
Committee appointed to consider the matter, any person involved in any 
mediation of the complaint, any member of the Disciplinary Tribzinal that 
originally dealt with the matter, or any member of the External Appeals 
Committee that made the initial assessment of the appeal shall sit on the 
External Appeals Committee that review the complaint. 

A majority of the members of the External Appeals Committee must not be 
Members of the Institute. 

7.32. The ACCC notes the submission by the Valuer-General Victoria which states 



tlze API needs an appeals process which is independent and impartial so that it 
can appropriately deal with claims o f  bias, conflict of interest, protection of 
"mates " 

7.33. The ACCC notes that the main change to the appeals body is that it is now a 
three member panel with only one member from API able to sit on the panel, 
and the two other members being external. 

7.34. As noted previously, the ACCC considers that this variation strengthens the 
independence of the appeal body. This also addresses the concerns raised by the 
VGV. 

7.35. The proposed variation appears consistent with the requirements of Condition I. 

8. Determination 

8.1. With the exception of clause 24.3.6 of the API By-laws, the ACCC is satisfied 
that the variations to authorisation A90545 are minor. 

8.2. The ACCC is satisfied that, with the exception of clause 24.3.6 of the API by- 
laws, the variations to authorisation A90545 which are the subject of this 
application would not be likely to result in a reduction in the benefit to the 
public that arose from the original authorisation. 

8.3. For the reasons noted above, the ACCC considers the proposed variation 
pursuant to clause 24.3.6 is not minor and would be likely to result in a 
reduction in the benefit to the public. Therefore the request to vary clause 24.3.6 
is denied. 

8.4. The ACCC therefore varies authorisation A90545 to cover the amended by-laws 
and Constitution, provided at Attachment A and Attachment B respectively, 
with the exception of clause 24.3.6 of the By-laws. 

8.5. This determination is made on 22 February 2007. If no application for a review 
of the determination is made to the Australian Competition Tribunal, it will 
come into force on 16 March 2007. If an application for review is made to the 
Tribunal, the determination will come into effect: 

Where the application is not withdrawn - on the day on which the Tribunal 
makes a determination on the review and grants authorisation; or 

Where the application for review is withdrawn - on the day on which the 
application is withdrawn. 
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API By Laws 

Section 23: Complaints 

23.1 Interpretation 

23.1.1 These vrovisions revlace all other discivlinarv complaints procedures 
issued by the Institute. 

23.1.2 Subiect to Section 23.1.3. anv com~laint that has mnressed vast the 
Comvlaints Committee decision stave should be dealt with under 
those vrocedures in place at the time the c m l a i n t  was initially 
lodged. 

23.1.3 A Member comvlained of can choose to have a complaint dealt with 
under any new vrocedures even thouah the comvlaint had momessed 
past the Complaints Committee stage when the new vrocedures came 
into effect. 

23.1.4 Where a Member resigns the investigation of any outstanding 
disciwlinarv comvlaint will cease but not be deleted from the records 
system maintained by the Institute. 

23.1.5 Where a former Member of the Institute avvlies to ioin the Institute 
any vast incom~lete discivlinarv complaints will be finalised before 
membership is considered. 

23.1.6 Any disciplinm breach emanating fkom a Comvlaints Committee is a 
breach brought aeainst that Member by the Institute and for the 
purvose of Discivlinarv Tribunals and Apveals Procedures the 
complainant is the Institute. 

23.1.7 Where a comvlaint has been lod~ed against a National Councillor, 
Divisional Councillor. Board or Committee member. or any member 
of a Divisional complaints structure. those persons shall stand down 
fiom their position until the matter is resolved. 

23.2 Definitions 

23.2.1 "Serious breach"- For the ~umoses of these BY Laws a "serious 
breach" will be anv matter that; 

relates to issues of dishonestv or criminal conduct; 

relates to a refusal to com~lv with a Com~laint Committee, 
Disciplinarv Tribunal or External Avpeals Committee Order, 

involves three or more minor breaches: and 

are fiom time to time deemed to be maior by the Divisional or 
National Councils. 

74 
September 2006 



API By Laws 

23.2.2 "Times fiames" - All mentions of a period of days is to be read as 
business days. 

23.2.3 Subiect to other provisions of these 3 v  Laws. the Institute will k e a  
details of anv particular complaint confidential. 

23.3 Complaints Process 

23.3.1 All comvlaints must be in writing 

23.3.2 If a complaint is made to the Institute in writing that a Member has 
alle~edlv: 

(a) violated anv part of the Institute's Constitution or 3v Laws; 

@) committed any criminal offence punishable bv imprisonment; 

Jc) committed anv civil offence involving dishonesty or fraud; 

/d) engaged in conduct preiudicial to the g d  name of the Institute; 
or 

Je) obtained admission to the Institute by improper means, 

the complaint will be handled in accordance with the procedures set 
out in the Bv Laws. 

23.3.3 Umn the receivt of a written Complaint the Divisional Com~laints 
Chair shall avmint a Complaints Advisor to consider the particular 
complaint. 

23.3.4 On receipt of a written complaint. the Divisional Comvlaints Chair 
shall advise the par& in writing that the matter has been referred to a 
Complaints Advisor. 

23.3.5 A complaint shall not be ~ursued if: 

(a) the corn~lainant does not mee. in writinn, that their identitv can 
be revealed to the member complained of; 

Ib) the information movided bv the comvlainant does not disclose a 
breach of the Institute's Constitution. BY Laws. Code of Ethics, 
Rules of Conduct or Practice Standards; 

(c) it is more avvrovriate that the com~laint be dealt with bv a Court 
or an external complaints. - disciplinary, conciliation, or 
arbitration body or procedure; 
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API By Laws 

id) the matter should be put on hold pending the outcome of a Court or 
other tribunal's decision. as there mav still be an Institute disciplinary 
matter, 

fe, the complainant is seeking compensation or reimbursement onlv and is 
not a l l e ~ n ~  that a Member has been in breach; 

lo the act or omission giving rise to the complaint occurred before the 
date of commencement of the relevant BY law. 

lg) the subiect matter of the particular c m l a i n t  was com~rised in a same 
complaint by the same person (or anv one or more of them) vreviously 
considered by the Comvlaints Committee or the Discivlinarv Tribunal 
and finalized; 

fi) the Divisional Comvlaints Chair and the Complaints Advisor are of 
the view. that the complaint is fiivolous or vexatious or is being 
pursued bv the complainant in a frivolous or vexatious manner or for 
an improver purvose; 

Ill the complaint is a~ainst a non API-Member; 

f i l  the complaint is in relation to a breach of a commercial contract onlv; 

fi) the sole issue of concern to the comvlainant is one of quantum of a 
valuation. 

23.3.6 Subiect to time h e s  set out in these BY-Laws. the Institute shall set 
avvrovriate indicative time fiames for the handling of complaints. 

23.3.7 Where the Comvlaints Advisor. in coniunction with the Divisional 
Complaints Chair. decides that the matter is not to be vursued the 
complainant shall be informed in writin% 

23.3.8 Where the Comvlaints Advisor decides that the com~laint is to be 
pursued the Member shall be advised in writing. 

23.3.9 The Comvlaints Advisor will prepare the ap~ropriate r m r t  for the 
Complaints Committee in relation to the matter. 

23.3.10 The Comvlaints Advisor will have carriage of anv matter throughout 
the disciplinary mocess. 

23.3.1 1 The Complaints Advisor may  resent the matter on behalf of the 
Institute in the Comvlaints Committee. the Tribunal and the External 
Appeals Committee. The Complaints Committee Chair can atmoint 
someone else to mesent the matter on behalf of the Institute in the 
Tribunal or the External Avveals Committee. 
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API By Laws 

23.3.12 In preparing: the report. the Complaints Advisor may obtain additional 
information. including fiom the complainant and the Member who is 
the subject of the complaint. 

23.3.13 The Complaints Advisor may use all legal means to conduct the 
investi~ation of a complaint and may conduct the investigation in anv 
manner that the Complaints Advisor considers fit. 

23.3.14 The Complaints Advisor may rewire a Member to ~roduce to the 
Complaints Advisor documents (including records kmt in electronic 
form) within the possession, custody or control of the Member. by way 
of notice in writ in^ to the Member specifinn particular documents or 
cate~ories of documents. provided that the documents or categories so 
reauired to be produced must in the Complaints Advisor's reasonable 
opinion be potentially relevant to the subject matter of a current 
investigation beinn conducted bv the Complaints Advisor. A Member 
who receives such a notice must produce the documents reauired to 
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Section 24: Appointments to Complaints Committee 
and Disciplinary Tribunal 

24.1 Appointment of a Divisional Comdaints Chair and Panel 

24.1.1 Each Divisional Council shall avmint a Member to be res~onsible for 
Divisional comvlaints vrocedures. This Derson shall be called the 
Divisional Complaints Chair. The Chair shall be a~win ted  on an 
annual basis. 

24.1.2 At the time of aminting the Divisional Com~laints Chair. the 
Divisional Council shall appoint an Alternate Chair in the event that 
for anv reason the Divisional Complaints Chair is unable to perform 
the Chair's duties. In this event. the Alternate Chair will act as the 
Divisional Com~laints Chair for the duration the Chair. as ap~ointed 
bv the Divisional Council, is unable to werforrn the duties of Chair. 

24.1.3 A Panel comprising not less than seven (7) Divisional Members shall 
be appointed on an annual basis by the Divisional Council. 

24.1.4 The Divisional Com~laints Chair shall. on an as required basis. select 
from the Panel a committee. hereinafter called the Complaints 
Committee, and a Chair of that Committee. hereinafter called the 
Chair of the Complaint Committee. to wnsider a specific complaint. 
The Comvlaints Committee shall wm~r i se  a minimum of three (3) 
members and so far as practicable be drawn fiom the relevant State 
Division but can. if deemed necessary bv the Divisional Comvlaints 
Chairman. be drawn fiom other Divisions at the request of the 
President of the National Council. 

24.1.5 No Member who is in any way concerned with the matter in auestion, 
or who is connected in anv business entity, finn. corporation or 
department with the Member accused or the party. who oriPinated the 
complaint. shall be a member of the Comvlaints Committee. 

24.2 Matters referred to Complaints Committee 

24.2.1 Once the Com~laints Advisor completes the a ~ ~ r o ~ r i a t e  report in 
relation to anv complaint the Comvlaints Advisor shall forward the 
documentation to the Chair of the Comvlaints Committee. 

24.2.2 
against the Member comvlained of. 

24.2.3 The Comvlaints Advisor shall advise the Member com~lained of, of 
the alleged breach and seek information in resvonse to the alleged 
breach. 
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24.2.4 When in receipt of the Complaints Advisors r m r t  the Divisional 
Complaints Chair shall convene a Complaints - Committee as provided 
for in Section 28.4. 

24.2.5 A covy of the Complaints Advisor's report must be sent to the 
Member complained of and the Member shall be rriven a reasonable 
opvortunity to respond to the information contained in the reuort. 

24.2.6 The Complaints Committee will be bound bv the vrinciples of fairness 
and natural justice. 

The Committee Chair will determine Committee wocedures. 

24.2.7 The Complaints Committee may hold a hearinp into the matter where 
it feels that it is necessarv to ~rmerlv consider that matter, 

24.2.8 Neither the person instigating the complaint. nor the Member 
complained of has a ripht to attend anv hearinn but the Com~laints 
Committee can ask either to attend if it considers it amrorniate. 

24.2.9 If during the course of its examination of the evidence. the Comvlaints 
Committee determines that it requires further infomation or 
clarification: the matter may be referred back to the Divisional 
Comvlaints Advisor and the Member complained of informed. 

24.2.10 If during the course of its examination of the evidence. the Complaint. 
Committee determines that there are other issues that need to be 
addressed these matters may be referred back to the Comvlaints 
Advisor for further information and the Member complained of 
informed. 

24.2.11 The Complaints Committee can make anv one of the following 
decisions: 

(a) Detennine there may be a serious breach and refer the comvlaint 
to the Disciplinary Tribunal; 

fb) Determine that the comvlaint can be dealt with bv the 
Complaints Committee, 

ic) Find that there is a breach as svecified by the Comvlaints 
Advisor and impose a sanction. as set out in Section 24.3.1 

/dl Find that there is a different breach and immse a sanction. or 
sanctions as set out in Section 24.3.1 ; 

{el Find there is no breach and dismiss the case. 
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24.2.12 The Member complained of can reauest (with the ameement of the 
Complaints Committee Chairman) that the comvlaint be considered by 
the Disciplinarv Tribunal and not the Com~laints Committee. Such 
request must be made as soon as the Member comvlained of has been 
advised of the matter bv the Complaints Advisor. 

24.2.1 3 The decision of the Complaints Committee Chairman as to whether or 
not to agree to the matter going direct to the Disciplinary Tribunal 
cannot be appealed. 

24.2.14 Where the Complaints Committee dismisses the matter the Member 
must be advised in writin% 

24.2.1 5 Where the Comvlaints Committee decides that the matter should be 
referred to the Disci~linarv Tribunal the Chair of the Complaints 
Committee will formulate the charge and refer the matter to the 
Disciplinary Tribunal. 

24.2.16 Where the matter is refwed to the Discivlinarv Tribunal the Member 
complained of must be informed in writinp. 

24.3 Sanctions 

24.3.1 Where the Complaints Committee determines a matter and finds a 
breach the Comvlaints Committee may impose the following. sanctions 
upon the Member complained of; 

Ja) Rmrimand the Member. 

) Publicly admonish the Member. 

Jc) Counsel the Member. 

/dl Im-pose a payment to the Institute of uv to $5.000. 

le) Require the Member to undertake additional CPD training as 
specified. 

24.3.2 The Complaints Committee can order more than one of the sanctions, 
where it considers that a~~rovriate. 

24.3.3 Where the Complaints Committee has decided a matter, the Member 
complained of must be informed in writing. 

24.3.4 The Complaint Committee's determination shall be imvlemented by 
the Divisional Executive Officer. 
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24.3.5 The Chair of the Complaints Committee shall have a castin? vote if 
reauired but the normal decision Drocess will be by maioritv votes. 

24.3.6 There can be no appeal against anv decision of the Com~laints 
Committee. 

24.4 Disciplinary Tribunal 

24.4.1 Each Divisional Complaints Chair shall appoint a Disci~linary 
Tribunal. including the apmintment of a Chair of that Tribunal, 
hereinafter called the Chair of the Disciplinarv Tribunal. to hear and 
determine any disciplinary charge brought against a Member of that 
Division originating from a complaint. 

24.4.2 The Disciplinary Tribunal shall have a minimum of three (3) members 
at least one (1 1 of whom shall have lenal aualifications and at least one 
of whom shall not be a Member of the Institute and so far as 
practicable be drawn from the relevant State Division but can, if 
deemed necessary bv the Divisional Complaints Chairman. be drawn 
from other Divisions at the request of the President of the National 
Council. 

24.4.3 No Member who is in any way concerned with the matter in auestion, 
or who is connected in any business entity. firm. corporation. or 
dmartrnent with the Member accused or the ~arty.  who oribnated the 
complaint. shall be a member of a Com~laints Committee or 
Disciplinary Tribunal. 

24.4.4 Disci~linarv Tribunal processes must be in private. 

24.4.5 The member complained of mav be leaallv represented before the 
Disci~~inary Tribunal provided that: 

{a) the Tribunal is advised not less than five (5)  days mior to the 
date set down for the Tribunal hearing of the intention of the 
particular par& to have legal mresentation. and the name and 
contact details of each such legal representative. and 

(b) the Tribunal may. if it is satisfied that leed representation has 
served or may continue to serve to delay the hearinn of the 
matter. terminate the rirzht of the ~ a r t v  to have legal 
rmresentation in which event the legal representative or 
rmresentatives must dmart the hearing and take no further vart 
in it and the hear in^ must proceed in the absence of that legal 
raresentation. 
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24.4.6 No partv may be comvelled to avvear at a hearing of the Discivlinary 
Tribunal. but any varty to a hearing mav provide written submissions 
and evidence to the Chair of the Discivlinaw Tribunal. at least three 
(3) davs before the hearin% 

24.4.7 The Disciplinary Tribunal mav make such procedural manprernents as 
it thinks fit, includinp directions for the vrovision of written 
submissions and evidence. 

24.4.8 The Discivlinarv Tribunal may conduct hearings as it considers fit, 
having regard to the necessity that adeauate consideration be given to 
matters before it. 

24.4.9 The laws and rules of evidence do not amlv to proceedings before the 
Discivlinarv Tribunal. 

24.4.1 0 The Disciplinarv Tribunal mav obtain l e~a l  advice and have legal 
advisers in attendance at a hearing. 

24.4.1 1 The Disciwlinarv Tribunal may conduct hearings or other meetings of 
the Tribunal in person or bv other means. vrovided that all.mernbers of 
the Tribunal are able to hear and speak to each other. 

24.4.12 All determinations and decisions of the Discivlinary Tribunal are to be 
made bv a maiority of the members of the Tribunal. 

24.4.13 The Member com~lained of in any matter shall be informed. at least 
14 days prior to any hearing. of: 

la) the name of the Discivlinarv Tribunal Chair and members of the 
Discivlinarv Tribunal; 

) the exact nature of the Complaint and the discivlinarv c h m e  
that the Member will be reauired to address; 

fc) the time. date and place for the hearing; 

(d) the riaht of the Member concerned to be heard in r e d  to the 
char~e; 

fe) whether the person instigating the comvlaint will be called to 
give evidence and/or provide a written submission in statutory 
declaration fonn; 

m whether other witnesses will be called to give evidence andlor 
provide a written submission in statutory declaration form; 

JE) what material the Member should bring to the hearing; and 
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Jh) who will present the matter on behalf of the Institute. 

24.4.14 The vartv who instigated the complaint shall. at least seven (7) dam 
prior to anv hearing. be informed of the time, date and place of the 
hearing and whether or not thev will be required to give evidence at 
the hearina. 

24.5 Admission of Evidence 

24.5.1 No documents will be admitted into evidence that have not been made 
available to the Member comwlained of within a reasonable time mior 
to the hearing. This timefiame will be at the discretion of the Chair of 
the Disci~linarv Tribunal. If anv vartv wishes to introduce additional 
documentaw evidence. the Chair mav. if necessarv, adjourn the 
hearing to allow the other partv sufficient time to consider the 
evidence. 

24.6 Hearing Procedure 

24.6.1 The procedures for the hearing shall be at the discretion of the Chair of 
the Disciplinary Tribunal. 

24.6.2 A transcript of the hearina is to be kept and a copy given to the 
Member comwlained of and the person who instigated the comvlaint, 
if that person was asked bv the Disciplinaw Tribunal to be involved in 
the hearina. A fee mav be charged bv the Institute for copies of the 
transcript. 

24.7 Disciplinary Tribunal's Decision 

24.7.1 After the completion of the hearina the Chair of the Discivlinarv 
Tribunal shall furnish in writing to the Divisional Executive Officer, 
the Disciplinarv Tribunal's decision. the reasons for the decision and 
any sanction to be imposed. 

24.8 Sanctions 

24.8.1 Where the Disciplinaw Tribunal determines that a Member has not 
been involved in a breach. the Tribunal shall make a determination to 
dismiss the matter. 

24.8.2 Where the Disciplinarv Tribunal determines that a Member has been 
involved in a breach. the Tribunal shall make a determination of 
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breach avainst the Member complained of, and may impose one or 
more of the following sanctions, 

(a) reprimand the Member; 

Jb) admonish the Member publiclv; 

[c) counsel the Member, 

/d) suspend the Member from membership of the Institute. for such 
period and on such terms or conditions as the Tribunal thinks fit; 

{e) where the Member is already the subiect of an order for 
suspension. continue that susvension for such veriod and on 
such terms or conditions as the Tribunal thinks fit; 

If) reuuire the Member to take such steps as the Tribunal may 
determine to correct the effects of anv breach found to have been 

a vament to the Institute to be used as the Tribunal 
recommends. or in the absence of a recommendation. as the 
Divisional Council of the Institute determines: such ~enaltv to 
be no more than $10,000.00 for the first instance and no more 
than $20.000.00 for any subswuent breach, 

Jh) reauire the Member to undertake such education or compliance 
p r o m  as the Tribunal thinks fit, provided that the p m s e  of 
such promam is to reduce the likelihood of future breaches bv 
the Member, 

Ji) ex~e l  the Member fiom membershiv of the Institute; 

(i) adioum the wroceedinn subiect to com~liance with such 
conditions as to sanctions as the Tribunal may otherwise immse 
in accordance with this Bv Law. 

24.8.3 The Disciplinarv Tribunal may determine that the Member com~lained 
of has been involved in a breach but can. if the Tribunal considers it 
avvrouriate. determine not to find a breach but can still immse any of 
the sanctions set out in Section 24.8.2. 

24.8.4 The Disciplinarv Tribunal can award reasonable costs at its discretion 
against a Member involved in the matter before it. 

24.8.5 The Disciplinary Tribunal mav have a  re-sentence wocess to relay 
likely sanctions to the Member complained of. and &ve that Member 
an op~ortunitv to state any obiections to likely sanctions. 

24.8.6 When determining anv sanction. the Discivlinarv Tribunal may take 
into consideration any penal@ imwsed on the Member as a result of 
external legal proceedings brouht against that Member in relation to 
the same matter before the Tribunal. 
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24.8.7 A susvended Member must comply with the Institute's CPD 
rectuirements and provide a return for each year as normally reuuired. 

24.8.8 If a suspended Member breaches the conditions of sumension. then 
the penalty shall be expulsion from Membership unless. on avulication 
bv the Member, the Divisional Council or National Council resolves 
otherwise. 

24.8.9 No sanction shall be imvosed on a Member until the comvletion of the 
Institute's avueal procedures 

24.9 Notification of Decision 

24.9.1 The Member complained of and the partv who instigated the 
comvlaint shall be informed in writing of the Discivlinarv Tribunal's 
decision, the reasons for the decision. and any right of avveal against 
the decision. 

24.9.2 The Discivlinarv Tribunal will issue a written determination within 30 
days of its decision. 

24.9.3 The varties concerned shall be advised that the Disci~linarv Tribunal's 
written determination will be available for collection or delivew from 
the relevant Division's office at a svecified date and time via the form 
requested by the parties. A fee may be charged. 

24.1 0 Fees 

24.10.1 The Comvlaints Advisor. members of the Comvlaints Committee 
av-pointed to consider the matter. and members of the Discivlinaw 
Tribunal shall. at the discretion of the Divisional Council. be entitled 
to receive such fees. remuneration and disbursements as the Divisional 
Council in its absolute discretion mav determine generally or in any 
individual case. 

24.1 1 External Appeals Committee 

24.1 1.1 The External Avoeals Committee. shall be a three (3) member a v d  
body. including the Chair. apminted k m  time to time bv National 
Council. The Chair. who must vossess legal aualifications. shall be 
av~ointed by National Council. Neither any Comvlaints Advisor. any 
member of the Complaints Committee avminted to consider the 
matter. any Person involved in any mediation of the complaint. anv 
member of the Discivlinarv Tribunal that originally dealt with the 
matter. or any member of the External A~peals Committee that made 
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the initial assessment of the appeal shall sit on the External Aw.xals 
Committee that reviews the complaint. 

24.1 1.2 A maiority of the members of the External Avtleals Committee must 
not be Members of the Institute. 

Section 25: Appeal Process 

25.1.1 The Member comtllained of may. within 21 davs of bein? notified of 
the Discivlinarv Tribunal's decision. avveal against that decision bv 
notice in writing to the Chair of the External Av~eals Committee. 

25. 1.2 The Institute (either by resolution of National Council or the 
Divisional Council of the Division of which the subiect of the 
complaint is a Member) can also a~pea1 a Disci~linarv Tribunal 
decision and must do so within 21 days of the decision. 

25.1.3 The Chair of the External Agpeals Committee shall notify the 
avprovriate Divisional Executive Officer that an avveal has been 
lodped and shall reauest copies of the relevant corresvondence and 
records of proceedinp held by that Division. This documentation may 
include: 

fa) the original com~laint, 
fi) the charge formulated &om this wm~laint, 
Jc) all wrresmndence and written evidence in relation to the matter, 
Jd) the record of the Disciplinary - Tribunal's hearing. 

25.1.4 This material will be provided to the avoellant. 

25.1.5 The amellant is to notifv in writinn the basis of the a v d  including 
all documentation within 21 davs of Iodizing the apveal. If the 
Avtlellant considers more time is necessarv to m a r e  the avveal. the 
a~wellant may submit a request in writing to the Chair of the External 
Avveals Committee for an extension of time. 

25.1.6 Parties to the avtleal. other than the apvellant. shall ~rovide written 
responses to the apvellant's submission within timefiames determined 
by the Chair of the External Appeals Committee. 

25.1.7 If the amellant does not cornvl~ with the timeframe determined by the 
External A~veals Committee Chair and an avvroval for extension of 
time has not been granted bv the Chair of the External Av-peals 
Committee. the avveal shall be deemed to be abandoned and the 
parties informed accordindv in writin% 

25.1.8 Where the Chair of the External A~tleals Committee is of the view, 
that the material submitted by the appellant does not SUP-port a valid 
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avpeal the Chair can dismiss the appeal and inform the varties in 
writing. 

25.2 Withdrawal of Appeal 

25.2.1 A Member mav withdraw an appeal by eiving notice in writing to the 
Chair of the External Appeals Committee, 

25.2.2 The notice refmed to in Section 25.2.1 must be received no later than 
seven (7) days before the day scheduled for the hearing. After this 
time, the Member who made the appeal will be restmnsible for any 
costs incurred by the External Appeals Committee and the Institute. 

25.3 Conduct of Appeal Hearing 

25.3.1 The vrocedure and conduct of the appeal hearin? will be at the 
discretion of the Chair of the External Avveals Committee. 

25.3.2 The External Av-Deals Committee will not, e x w t  where the 
Committee requests additional material, accept any additional material 
_once the hearinn has commenced. 

25.3.3 A w  varty may be represented bv legal counsel or other person on 
terms and conditions set by the External Appeals Committee. 

25.4 Consequences of Ap~eal 

25.4.1 The External Appeals Committee may uphold the apml. dismiss the 
appeal or may vary the sanction im~osed bv the Discivlinaw Tribunal. 

25.4.2 The External Avpeals Committee must pjve written reasons for its 
decision. 

25.4.3 The National Director must be informed of the External A ~ ~ e a l s  
Committee's decision. 

25.5 Action By National Council 

External Aupeals Committee. 

25.6 Costs 
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25.6.1 Costs of the hearing and reasonable wsts of the varties mav be 
awarded bv the Extemal Av~eals Committee. 

25.7 Notification to Parties 

25.7.1 The National Director shall advise the varties of the External Apveals 
Committee's decision in writing. 

25.8 Quorums 

25.8.1 A decision of the Extemal Avveals Committee shall not be invalidated 
in conseauence of a vacancv in its membership or the absence of any 
member provided that the decision is made bv at least two (2) 
Members, including the Chair of that Committee. 

25.9 Fees 

25.9.1 Members of the External Av~eals Committee shall be entitled to 
receive such fees. remuneration and disbursements as the National 
Council in its absolute discretion may determine nenerallv or in any 
individual case. 

25.1 0 Publication of Decisions 

25.10.1 The Institute must maintain a Register of all determinations made by 
the Complaints Committee. the Discivlinarv Tribunal and the External 
Ameals Committee and make the Register available for insvection by 
Members. 

25.10.2 The National Director shall have the absolute discretion to decide 
what is wntained on the Register in relation to each concluded matter. 

25.10.3 The Institute mav. as  it sees fit. ~ublish or otherwise make available to 
Members. any other Persons or the vublic merally the content of. or 
an extract from or ~rkcis of, any determinations by the Complaints 
Committee. the Discivlinarv Tribunal and the External Apveals 
Committee and the Register maintained by the Institute. 

25.10.4 The Institute shall vublish regular information about the outcome of 
discivlinarv matters including an annual overview of the overation of 
the Institute's discivlinarv regime. 

25.10.5 Where a Member has been exvelled the National Director shall advise 
ASIC and relevant State and Territory remlators. 
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25.10.6 Where a Member has been found to be in breach of conduct relating to 
the Financial Services Reform Act the National Director shall inform 
ASIC. 

25.1 1 Keeping Complainants Informed 

25.1 1.1 The Comvlaints Advisor may keep the person instigating the 
complaint informed of m o m s  in handling the comvlaint provided 
always that the Complaints Advisor must not provide any information 
to a complainant in relation to the progress of the complaint where in 
the opinion of the Complaints Advisor; 

la) to do so mav exwse the Comvlaints Advisor or anv Officer of 
the Institute to liability for civil damages; 

fb) to do so would or could vreiudice. impede or in any other 
panner adversely affect the investigation of the comvlaint. or 

fc) to do so would deny ~rocedural fairness to the Member. the 
subiezt of the comvlaint. 
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CONSTITOTION, 

Clause I : Interpretation 

1.4 Definitions 

'Member' means any person who is admitted to membership of the Institute under 
anv D- Clause 7 of the Comtitutian. 

Clause 9: Complaints 

9.1 Complaint &lade 

9,f .i tf a written complaint against e Member is made to the Institute it will 
be referred to the Division of which the subject of the complaint is a 
Member to be dealt with in accordance with the By Laws. 

9.2 Who May Make a Complrlnt 

9.2-1 A complaint may be made by: 

(a,) a member of the general public; 

(b) a Member or Affiliate of the Instiie; or 

(c) any Council, Board, Standing Committee or Committee or Group 
of the Institute. 

9.3 Complralnb Procedures 

9.3.1 The National Council has the responsibility of implementing the 
complaints procedures in accordance with the By Laws, 

9.4 Appeal 

9.4.3 'Ille Member against whom the complaint is made, or the Institute 
(either by resolution d National Council or the Divisional Council of 
the Division of which the subject of the complaint is a Member) may 
appeal against the decision of the Disciplinary Tribunal in accordance 
with the By Laws. 




