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General comments 

1 FCAI's application for authorisation is concerned with the development of land and 
facilities at ports for the importation and exportation of motor vehicles.  Specifically, 
the application seeks to facilitate the development of appropriate new motor vehicle 
importing and exporting facilities, at appropriate locations and the development of 
existing facilities.  The aim of the application is to: 

(a) Improve the efficiency of the decision making process by all stakeholders 
by co-ordinating the views of the ultimate users of such facilities concerning 
the development of new and existing facilities; and 

(b) Reduce the costs of importing and exporting motor vehicles into and out of 
Australia and thereby promote a more efficient allocation of resources to the 
motor vehicle industry. 

2 The purpose of the application for authorisation is to enable FCAI to: 

(a) First, gather and disseminate information to all stakeholders, including FCAI 
members, to enable stakeholders to make fully informed decisions on the 
development of port land for importing and exporting motor vehicles; and 

(b) Secondly, develop model terms and conditions for the use of new and 
existing motor vehicle importing/exporting facilities, that may be adopted by 
FCAI members. 

3 FCAI is pleased to note that the ACCC received no substantive complaint or concern 
about the primary purpose of the application for authorisation, namely, information 
gathering and dissemination by FCAI on behalf of its members.  Rather, the concerns 
raised in interested parties' submissions, all arise from the secondary and subsidiary 
purpose of the Application, namely, the development of model terms and conditions. 

No competition 

4 The table below shows that there are effectively only two corporations in Australia 
that control the management of motor vehicle importing and exporting facilities, 
namely: 

(a) Toll; and 

(b) P&O Ports. 

5 The table provides a simplified version of the table contained at paragraph 2.0 of 
FCAI's application for authorisation detailing the managers of motor vehicle 
importing/exporting facilities, stevedore service providers and PDI service providers in 
each state. 
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Port 
city/cities 

Managers of car 
importing/exporting 
facilities 

Stevedore 
services 
providers 

PDI services 
providers (on-
wharf) 

NSW Sydney4 Toll1 

AAT2 

Toll1 

P&O 

Toll1 

Victoria Melbourne Toll 

AAT2 

Toll1 

P&O 

Toll1 

CCA6 

QLD5 Brisbane 

 

Toll1 

AAT2 

Toll1 

P&O 

Toll1 

Prixcar3  

 CCA6 

South Australia Adelaide AAT2 Toll1 

P&O 

Toll1 

Western Australia Fremantle Fremantle Ports Toll1 

P&O 

Toll1 

Prixcar3  

Northern Territory Darwin Toll1 

P&O 

Toll1 

P&O 

No onwharf PDI 

 

1 Formerly Patrick Corporation. 
2 AAT is a 50-50 joint venture of Toll and P&O. 
3 Prixcar is jointly owned by Toll (1/3rd), K-Line (1/3rd), P&O (1/6th) and ARC Strang (1/6th). 
4 To be relocated to newly developed facilities at Port Kembla which will be managed by AAT. 
5 Motor vehicles are also imported into Townsville via Toll and Northern Shipping and Stevedoring. 
6 CCA is a joint venture of Toll and MOL. 

6 Toll owns 50% of AAT.  Therefore, it is highly improbable that Toll would vigorously 
compete against its 50% owned joint venture.  On this basis it is reasonable to infer 
that in NSW, Victoria, Queensland and South Australia there is effectively only one 
manager of vehicle import/export facilities. 

7 Unlike importers and exporters of containerised goods where there is more than one 
facility and facility manger in each state, motor vehicle importers/exporters effectively 
face one facility manager in each state. 

8 Therefore, authorising FCAI, on behalf of its members, to negotiate optional model 
terms and conditions seeks to redress the significant bargaining imbalance between 
facility managers and motor vehicle importers/exporters. 

9 In light of this information, the FCAI reiterate that the purpose of the application for 
authorisation is to enable FCAI to: 
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(a) First, gather and disseminate information to all stakeholders, including FCAI 
members, to enable stakeholders to make fully informed decisions on the 
development of port land for importing and exporting motor vehicles; and 

(b) Secondly, develop model terms and conditions for the use of new and 
existing motor vehicle importing/exporting facilities, that may be adopted by 
FCAI members. 

10 There will be no collective negotiations or boycotts by FCAI members.  Therefore, 
authorisation will have no anti-competitive effect. 

Information requested by the Commission in relation to model terms and 
conditions 

Comments in response to ACCC request 

11 Below are FCAI's comments in response to three specific issues, as requested by the 
ACCC in a letter from Gavin Jones dated 23 January 2007. 

 

1  ACCC request for comment: 

Interested party submissions suggest that requirements of vehicle manufacturers (importers 
and exporters) and dealers are diverse.  Further, interested party submissions suggest that 
certain costs relating to the importing/exporting of vehicles are the subject of contracts between 
parties other than importers/exporters and dealers.  In these circumstances please advise the 
extent to which common terms and conditions could be negotiated on behalf of FCAI members. 

Diversity of member requirements 

12 The requirements of FCAI members are diverse.  If authorisation is granted, FCAI will 
not be able to establish model terms and conditions covering the entire range of 
services provided to its members.  The diversity of member service requirements will 
restrict FCAI to establishing model terms and conditions only in respect of service 
issues which have broad application and affect the majority members.   

13 Further, the FCAI board is restricted to pursuing objectives/policies that are in the 
interests of the majority of its members and will therefore have no role in establishing 
model terms and conditions which relate to the service requirements of only a select 
number of members.  The FCAI consider that the restrictions on its ability to establish 
terms and conditions only in respect of service issues which will affect a majority of 
FCAI members, will guard against the risk that authorisation will lead to higher 
transaction costs from multi-party contracting and negotiations1. 

Existing contracts 

14 The structure of contractual arrangements generally existing at each port with vehicle 
importing/exporting facilities is set out in the diagram below. 

                                                  

1 Toll Holdings Limited (Toll) Submission, 15 January 2006 (Toll Submission), page 2. 
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Exporting Facilities 
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Toll
P & O

PDI Service Provider
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Toll
PrixCar
CCA

Stevedore
Service Provider

Toll
P & O

Vehicle 
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Exporter

Shipping 
Service 
Provider
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PDI Services

Stevedore Vessels

Lease of Land
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PDI Services Shipping of Motor Vehicle

Access to PortAccess to Port

 

 

15 As shown in the diagram, FCAI members do not have a contractual relationship with 
managers of vehicle importing/exporting facilities or stevedore service providers.  
Charges for services provided by vehicle importing/exporting facilities and 
stevedoring services are passed onto FCAI members through shipping service 
providers.  Therefore, the end-users of these facilities have little input into the terms 
and conditions of use of such facilities, including with respect to price. 

16 FCAI does not consider that the existing structure of contractual arrangements is 
necessarily optimal for all vehicle importing/exporting facilities.  In particular, the FCAI 
sees no reason why the structure of contractual arrangements at existing facilities 
should be adopted for newly developed facilities. That is, if authorisation is granted 
such that FCAI is permitted to coordinate and disseminate the views of members 
about the appropriateness of terms and conditions for the use of newly developed 
facilities, then it may be the case that the optimal structure of contractual 
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arrangements would be for FCAI members to have direct contractual relationships 
with managers of newly developed facilities, rather than being charged for services 
through a third party.  In such circumstances, the establishment by FCAI of model 
terms and conditions for the use of such facilities, may be appropriate and lead to 
significant benefits such as the level of service and the accountability of the service 
provider.       

2  ACCC request for comment: 

I note that it is not proposed that FCAI members be bound by any model terms and 
conditions negotiated.  Is it proposed that counter parties to the negotiations would be 
bound by model terms and conditions negotiated?  That is, would providers of 
facilities subject to negotiations be obliged to provide these facilities on the model 
terms and conditions negotiated, to any FCAI member wishing to exercise this option. 

17 It is intended that service providers would be required to offer FCAI members the 
model terms and conditions established by the FCAI.  However, clearly, such terms 
and conditions must be acceptable to the service provider and the FCAI will have no 
power to compel service providers to accept unfavourable terms and conditions.  The 
authorisation does not allow FCAI to engage in collective negotiations or collective 
boycott activity. 

3  ACCC request for comment: 

Please clarify whether the FCAI is seeking authorisation to negotiate model terms and 
conditions of new and existing facilities, as stated at paragraph 2(a) of Form B, or whether it is 
seeking to negotiate model terms and conditions of potential new facilities only as stated at 
paragraph 2(b) of Form B and at paragraph 1.2 of its supporting submission. 

18 FCAI is seeking authorisation to negotiate model terms and conditions for services 
provided by new and existing facilities.  However, if authorisation is granted, FCAI will 
not attempt to alter the structure of contractual arrangements at existing facilities 
unless such alteration will generate significant benefits to all, or the majority, of its 
members.     

Examples of the type of model terms and conditions established by FCAI 

19 Some specific examples of the type of model terms and conditions that may be 
established by FCAI on behalf of its members are as follows: 

(a) FCAI may establish an arrangement with a stevedoring service provider 
which aims to reduce the movement of motor vehicles in order to reduce 
the risk of damage to vehicles and therefore reduce the cost of 
importing/exporting. 

(b) FCAI may seek to understand and potentially challenge in appropriate 
circumstances the cost structure of wharfage rates levied by Port 
Authorities for the use of berths while vessels are in port. 

(c) FCAI may seek to negotiate rates on ancillary services such as the cleaning 
of contaminated vehicles in AQIS approved wash facilities. 



 7

(d) FCAI may seek to participate in the setting of prices for the provision of 
services at the newly developed vehicle importing facilities at Port Kembla. 

FCAI comments on interested parties submissions 

Identification of the relevant markets 

20 The Port of Brisbane comment that the application does not identify the relevant 
market or analyse the effects on the relevant market. 

21 The markets that are potentially relevant to this Application are: 

(a) The market for the sale of motor vehicles in Australia and overseas. 

(b) The market for the acquisition of shipping services. 

(c) The market for the acquisition of services provided by vehicle importing and 
exporting facilities such as the provision of berths, laydown areas and port 
storage. 

(d) The market for the acquisition of stevedoring services. 

(e) The market for the acquisition of PDI services. 

(f) The market for the transportation of motor vehicles. 

22 The FCAI considers that it is not necessary to comprehensively define the scope of 
the relevant markets in this circumstance.2 

23 The FCAI submit that there is minimal scope for the conduct for which authorisation is 
sought, to have any anti-competitive effects, because of the following factors: 

(a) FCAI members are not compelled to accept model terms and conditions 
established by FCAI and must 'opt-in' or individually negotiate terms and 
conditions with service providers. 

(b) FCAI members will not engage in boycott activity against service providers 
if FCAI is unable to establish model terms and conditions that are 
acceptable to both its members and service providers. 

24 An analysis of the anti-competitive effects is considered further under the heading 
'Public detriment'. 

Public benefits 

25 A number of parties have expressed concern that the application does not provide 
evidence of public benefits.3 

                                                  

2 ACCC Draft Guide to Authorisation, February 2006, page 33. 

3 Maritime Union of Australia Submission (MUA Submission), 18 January 2007, page 2; AAT 
Submission, 19 January 2007, page 5; Toll Submission, 15 January 2007, page 2. 
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26 FCAI relies on the case studies analysing the process for the assessment of new port 
facilities for the importation of motor vehicles into NSW and Victoria to support its 
submission that FCAI's inability to be fully involved in the assessment and 
development of new port facilities leads to inefficiencies that may be rectified if 
authorisation is granted.4     

27 It would be desirable for FCAI to be fully involved in any process to assess a proposal 
for the development of new vehicle importing and exporting facilities providing 
services that will be used and ultimately funded by its members.  However, the 
inability of FCAI to voice the collective views of its members, as competitors of one 
another, potentially restricts the role and value that FCAI may have in any such 
process.  If authorisation is granted, the FCAI will be able to fully involve itself in any 
assessment and development process, enabling it to bring together and communicate 
to relevant stakeholders, the majority views of its members.  

28 It has been suggested that given their individual size, breadth and resources, FCAI 
members should have the ability to individually liaise and negotiate with developers, 
operators, shipping lines and other parties and there is no need for FCAI to do so on 
their behalf.  FCAI submit that in the absence of authorisation, individual members, 
albeit their size and resources, do not have the incentive to individually liaise and 
negotiate with all parties because the individual costs of negotiations outweigh the 
potential benefits to each individual member.  However, where FCAI is able to act on 
behalf of all members and costs incurred can be spread across all members, the 
individual cost is reduced, making it viable for members to enter into such 
negotiations. 

Public detriment 

Loss of efficiencies 

29 PrixCar has expressed its concern that granting authorisation may result in a loss of 
efficiencies from a lessening of competition.5 The ACCC dealt with this issue 
previously in relation to the FCAI application for authorisation with respect to the area 
hire services charge (Area hire services Application).  In its assessment of that 
Application, the ACCC considered that the loss of efficiencies from a lessening of 
competition is likely to be limited where the following features are present: 

(a) participation in the proposed arrangements is voluntary; 

(b) there are restrictions on the coverage and composition of the bargaining 
group; and 

(c) there is no boycott activity. 

30 With respect to feature (b) above, FCAI members do not have to adopt the model 
terms and conditions established by the FCAI, but have the freedom to 'opt-in' or 
individually negotiate terms and conditions with the service provider.  Further, any 
model terms and conditions established by the FCAI with the service provider will only 

                                                  

4 See Section 4 of FCAI Application for Authorisation, 11 December 2006. 

5 PrixCar Submission, 17 January 2007, paragraph 13. 
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be agreed to where it is in the interests of both the FCAI members and the service 
provider. 

31 While FCAI does not intend on dividing the members into smaller groups, as 
contemplated by feature (c), there are a number of characteristics of the industry and 
the proposed arrangements identified in the ACCC's authorisation determination on 
the Area hire services Application (Area hire services Determination), that limit the 
need for dividing the group and are applicable here: 

(a) The arrangements are offered on an opt-in basis so that members that do 
not adopt model terms and conditions will provide competition to those who 
do; 

(b) If FCAI is unable to establish model terms and conditions, then FCAI 
members will not collectively boycott the service providers; 

(c) The service providers have a strong position and have the ability to choose 
whether or not to accept the FCAI model terms and conditions. 

32 Further, authorisation will not protect FCAI members from legal action for collective 
boycott activity.  FCAI is fully aware of the restrictions on anti-competitive conduct 
under the Trade Practices Act 1974 (Act) and it has no intention of boycotting service 
providers.  

33 Given this and the other factors above, FCAI submit that the anti-competitive 
detriment is likely to be minimal. 

Increased potential for collusive conduct 

34 Toll submits that authorisation may increase the potential for collusive conduct by 
FCAI members beyond that which is authorised6.  In its Area hire services 
Determination, the ACCC noted that the likelihood of collusive activity, beyond that 
which is authorised, is reduced where applicants are aware of their obligations under 
the Act.  As stated above, FCAI is fully aware of the restrictions under the Act and has 
no intention of engaging in conduct that extends beyond that set out in the current 
Application.  Further, the number of FCAI members and vigorous competition among 
them in the market for the sale of motor vehicles, significantly diminishes any 
potential benefits from collusive conduct (beyond that which is authorised), thus 
removing the potential for it to occur. 

Labour relations 

35 The Maritime Union of Australia (MUA) has expressed concern that the application 
does not address the implications of authorisation on labour relations.7  The FCAI 
does not have any intention of disrupting industrial relations arrangements and does 
not consider that the authorisation will have any negative effect on labour relations.  

                                                  

6 Toll Submission, page 3;  

7 MUA Submission, 18 January 2007. 
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36 The FCAI sees that the authorisation would enable it to freely discuss the needs of its 
members as customers of stevedoring service providers.  The aim of such 
discussions would be to enable stevedores to provide a more efficient service to FCAI 
members and, ultimately reduce the cost of importing and exporting motor vehicles.  It 
is envisaged that more efficient services may be achieved, for example, through the 
development of new facilities and/or by modifying existing stevedoring practices.   

37 A specific example of model terms and conditions that may be negotiated if 
authorisation is granted, between FCAI, on behalf of its members, and stevedoring 
service providers, would be an arrangement whereby stevedores unload motor 
vehicles from ships directly into PDI facilities.  That is, where FCAI can be involved in 
the development of vehicle importing/exporting facilities, such facilities could be 
designed to reduce the cost of importing vehicles by, for example, reducing 
movements of vehicles and thereby reducing the risk of damage and the cost of 
importing/exporting.  This might be achieved by removing a 'first point of rest' and 
instead unloading vehicles directly into PDI facilities located on the wharf.  In order for 
such a practice to be implemented however, it would be necessary for FCAI, on 
behalf of its members, to discuss the design of facilities with stevedoring service 
providers, prior to the development of new facilities.   

38 The goal of authorisation is not to empower FCAI to dictate to service providers the 
terms and conditions of service provision.  Moreover, authorisation does not protect 
FCAI and its members from legal action for collective negotiations or boycott activity.  
Rather, the goal of authorisation is to enable FCAI to openly discuss with 
stakeholders, and provide input into, issues that have a direct impact on the efficiency 
of vehicle importing and exporting facilities and practices,  thereby improving the 
efficiency of the industry and ensuring its long term growth. 


