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Submission to ACCC - Port 
Waratah

Centennial’s 
position

Centennial opposes the granting of an authorisation to 
PWCS, PN and QR for the VQMS.

Impact on 
competition for rail 
services

The VQMS, in the way that it involves QR and PN, has the 
potential to significantly impact competition in rail services 
by:

• raising artificial barriers to entry and foreclosing new rail
service providers

• removing incentives for QR and PN to aggressively 
compete for business.

Lack of 
transparency of 
capacity allocations

On the basis of information available, the VQMS:

• lacks clarity as to how rail service providers will 
determine allocations

• has no inbuilt mechanism to test the fairness of the rail 
service providers’ allocations

• lacks any independent oversight, rather is administered 
by an administration panel made up of the applicants.

Artificial allocation 
methodology 
favouring certain 
coal producers

The ‘lesser of port or rail’ approach reflects a snapshot of 
producers positions at a particular point in time, providing no 
flexibility for and adversely affecting those producers whose 
demand is not adequately covered by contracts with PN and 
QR. It is a poor proxy for measuring true demand

The VQMS favours the major shareholders of PWCS, Rio 
Tinto and Xstrata and is a back door attempt to overcome 
the  ‘common user’ principle in operation at the port terminal, 
which requires any and every shipper of coal through the 
port to have access to services under non-discriminatory 
conditions and costs.

CBS is a more 
appropriate 
mechanism

Other difficulties with the VQMS include difficulties with:

• the monthly allocation mechanism – which presents 
difficulties for smaller producers



CBS is a more appropriate mechanism
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• the lack of flexibility and the involvement of the rail 
producers in the transfer mechanism – again 
disproportionately affecting smaller producers.

Centennial’s view is that the CBS is a more appropriate 
mechanism to deal with these issues. It has the ability to 
have regard to capacity in the whole system through the role 
of the HVCCLT and can be amended to take account of 
specific issues while a longer term solution is worked out.

Indeed, Centennial submits that the CBS is the appropriate 
counterfactual to consider in an analysis of the benefits and 
detriments of the VQMS.

Chris Jose
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12 December 2007



3.005066204.6 Printed 12/12/07 (19:28) Submission to ACCC - Port Waratah page 3

Submission

1 Introduction

Centennial Coal Company Limited (Centennial) welcomes the opportunity to provide a 
submission to the ACCC. 

Centennial opposes the granting of an authorisation to Port Waratah Coal Services 
Limited (PWCS), Pacific National (NSW) Pty Limited (PN) and QR Limited (QR) for the 
Vessel Queue Management System (VQMS). 

This submission should be read together with our letter of 6 December on behalf of 
Centennial.

2 Impact on competition for rail services

A major distinguishing feature of the current application for authorisation over previous 
applications is the involvement of QR and PN. As stated in our 6 December 2007 letter, 
the express involvement of the rail providers in the allocation of port capacity materially 
expands the anticompetitive potential of the capacity allocation scheme.

QR and PN are the 2 primary rail competitors in the provision of coal transport services in 
the Hunter Valley. What is proposed is an anticompetitive collaborative arrangement 
between these competitors, enabling them to effectively sew up the supply of rail 
transport services to coal producers to the detriment of new rail operators seeking to 
supply coal producers in the Hunter Valley. 

2.1 Foreclosing new entrant rail providers

Currently, under the CBS, the only barriers to entry for a new rail operator are the usual 
costs of entry to the rail transport market, and the need to negotiate access arrangements 
pursuant to the rail access undertaking. The VQMS will allocate capacity only on the 
basis of contracts with PN and QR. This raises a new artificial barrier to entry, which 
would be effectively insurmountable for the duration of the authorisation. In fact, this 
barrier to entry is a naked attempt by the current incumbent competitors to entrench their 
market positions and protect them from the rational competitive threat of entry which 
would exist in the absence of the VQMS.

Any attempt by a coal producer to sponsor new entry by committing to rail contracts with 
a new rail operator would be futile since the system proposed under the VQMS will not 
allocate capacity based on contracts with anyone other than QR and PN. Thus, if a coal 
producer were to contract with a new entrant rail operator, any coal transported by that 
new operator will not be accepted at the port.

Centennial notes the submission of Genesee & Wyoming Australia (GWA) to the ACCC, 
which confirms that the effect of implementing the VQMS will be to preclude GWA from 
committing to investments in the Hunter Valley region, at the very least for the duration of 
the requested authorisation, and possibly indefinitely.

2.2 Effect on competition between QR and PN

The arrangements proposed in the VQMS remove incentives for QR and PN to 
aggressively compete for business and may well facilitate collusion between them. 



3  Lack of transparency of capacity allocations
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Although there are some safeguards built into the system so that it falls short of naked 
market sharing cartel conduct, the overall effect is a collaboration between competitors to 
share available capacity among their existing customers, based on a historical snapshot 
of contracted commitments, and thereby avoid the need for future competitive conduct for 
2008.

By aligning competitive behaviour, the incentive to invest in further capacity is also 
reduced, and Centennial notes that neither QR nor PN appears to be actively competing 
to expand or extend existing agreements let alone for future contracts for 2009. This 
suggests that the proposed introduction of the VQMS is already affecting competition in 
the provision of rail services to coal producers in the Hunter Valley.

3 Lack of transparency of capacity allocations

It is inappropriate to hand all power to the rail service providers to determine allocation. 
On the basis of information available, their involvement in the allocation of capacity 
appears to give them a de facto sanction to avoid their own contractual commitments.

3.1 Lack of clarity

The VQMS as described does not make clear how rail service providers will determine 
allocations. Centennial notes that some coal producers’ contracts with rail service 
providers may be on a firm take-or-pay basis, while other coal producers may have 
contracts with partial take or pay volumes, and commitments to carry unspecified 
volumes above those amounts. There may be other coal producers who have contracts 
for specified volumes but without firm take or pay obligations. With a variety of contracting 
possibilities, it is possible that those producers with 100% take or pay obligations, namely 
the larger producers, will be favoured. 

3.2 No fairness mechanism

Moreover, there is no apparent mechanism to test the fairness of the rail service 
providers allocations – coal producers have no means of knowing whether they have 
been ‘done’. 

Disputes as to contracted capacity are not uncommon – more than one example has 
been referred to in the submissions by other interested parties. Putting the allocation 
power in the hands of one party to a disputed contract is an interference in the 
contractual/arbitration process. 

3.3 Lack of independent oversight

The VQMS is to be administered by an Administration Panel. The Administration Panel is 
made up only of representatives of PN, QR and PWCS (the Applicants). It has no 
independence from the Applicants, and makes no attempt to be inclusive of the views of 
coal producers. By contrast, the capacity auditor in the CBS system was an independent 
auditing firm.

Although there may not be direct structural links between rail providers and the major 
coal producers, it is naïve (and defies reality) to assume that PN and QR are entirely 
independent of the major coal producers. 

Rio Tinto, Xstrata and others are major customers of PN and QR. The VQMS capacity 
allocation methodology does not offer sufficient safeguards to avoid preferential treatment 
for certain customers of the rail providers.
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4 Artificial allocation methodology favouring certain coal 
producers

The ‘lesser of port or rail’ approach reflects a snapshot of producers positions at a 
particular point in time. It provides no flexibility for coal producers who may still be in 
negotiations for rail contracts for 2008, or who have, for one reason or another, not 
contracted for all their projected demand.

Thus, the most adverse effects will be felt by producers whose demand for capacity is not 
adequately provided for by contracts with service providers. Invariably, these producers 
are the smaller producers, new entrants, or producers who may expand capacity in the 
period of the requested authorisation. Larger producers, through their bargaining power, 
have typically negotiated contracts for all their requirements for 2008.

4.1 Avoiding the ‘common user’ principle

The current capacity allocation system in the CBS facilitates expansion by coal producers 
because of the ‘common user’ principle. This principle is contained in PWCS’ lease of the 
port terminal from the State of NSW. 

The provisions of the lease require PWCS to operate the port as a common user facility 
in such a way as to make services available to any and every shipper of coal through the 
port under non-discriminatory conditions and costs. The effect of the common user 
principle is to support access to the port by new entrants at any time during the life of the 
lease, and to prevent PWCS favouring the producers which are most closely connected 
with it, namely its shareholders.

The application is a ‘back door’ attempt to overcome the state government’s refusal to 
change the terms of the lease and move away from being a common user facility. The 
common user principle requires that all coal producers would have access to the port on 
a non-discriminatory basis. The ‘lesser of port or rail’ approach negates the common user 
principle since it discriminates in favour of one category of producers, namely those who 
have contracted for rail transport in 2008. 

The effect will be to deter expansion by mines during 2008, with a likely consequent 
effect on competition.

4.2 Favouring the shareholders of PWCS

The VQMS favours the producers with the closest connections to the parties who seek 
authorisation, namely the shareholders of PWCS. PWCS is effectively controlled by Rio 
Tinto and Xstrata. 

It seems that larger producers, including Rio Tinto and Xstrata, have either had the 
advantage of some advance knowledge of introduction of the VQMS, or have been 
favoured in the choice of mechanism proposed by PWCS and the rail operators, at the 
expense of smaller operators who have not entered into fixed rail contracts, and will 
therefore be precluded from allocation of capacity in the VQMS. 

Should the VQMS be authorised, smaller producers will face significant difficulties in 
getting their coal to, and through, the port, thus raising artificial barriers to expansion, 
stultifying expansion efforts of smaller producers, and thereby making Hunter Valley coal 
production less competitive.

4.3 A poor proxy for measuring true demand

The ‘lesser of port or rail’ approach is a poor proxy for determining demand for a scarce 
resource. 
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The reality is that most producers would expect some kind of capacity balancing system 
to be put in place for 2008, so that the contracted situation for this year is unlikely to 
reflect true demand. Historically, under the current form CBS and its predecessors, port 
nominations were generally reduced on a pro rata basis, so that there was no incentive to 
enter into firm contracts for rail capacity for the same volumes as port nominations. 

On that basis, rail contracts, where they exist, will invariably be for lesser volumes than 
port nominations. Therefore, ‘lesser of port or rail’ will, in almost all cases, be determined 
by reference to rail contracts. Given the lack of an incentive under the CBS to enter into 
firm rail commitments, the ‘lesser of’ construction seems a particularly poor choice to 
determine demand for and allocation of capacity.

If anything, the ‘lesser of’ construction seems designed to favour one entire group of 
interested parties, namely the rail provider applicants.

5 Other comments

5.1 Monthly allocation mechanism

Under the VQMS, the rail service providers will allocate capacity on a monthly basis. The 
allocation is made on a strict ‘use it or lose it’ basis. Larger producers can better manage 
production flows, by stockpiling resources and other initiatives, and so monthly 
allocations do not necessarily have a negative effect on them.  

A requirement to take up all capacity on a monthly basis has a greater effect on small 
producers who cannot easily stockpile to manage production flow. Smaller producers 
monthly allocations may not even be large enough to meet the minimum full cargo 
requirements of ships. Smaller producers also have less ability to smooth out the effects 
of issues at the port side, such as shipping delays, where they are required to do so over 
short periods such as a month. 

The CBS recognised these difficulties, having a quarterly allocation system for smaller 
producers and a monthly allocation system for large producers. 

5.2 Transfer process

Centennial notes that the CBS also contained flexibility provisions and transfer provisions 
to allow producers to align production with allocations and facilitate take-up by other 
producers to reduce the risk of unused capacity. 

In the VQMS, it seems that swaps or transfers are to be controlled by the two rail 
providers, rather than the coal producers, thus removing flexibility from coal producers. 
Coal producers will no longer be in a position to directly negotiate swaps/transfers
amongst themselves. Again, this will have a more pronounced effect on smaller 
producers.

5.3 Combined effect of monthly allocation and transfer process

When the determination of capacity on a monthly basis is coupled with the lack of a clear 
ability to transfer or seek transfers directly between producers, this doubles the negative 
effect of either of these provisions, since smaller producers who were faced with a 
proposed unused capacity in a particular month are now reliant on rail producers to be 
able to ‘trade’ that capacity. 

Rail providers suffer no effects if the capacity is not utilised where take or pay contracts 
are in place as the rail provider will be paid in either event. Rail providers therefore have 
no incentive to ensure that all capacity is utilised or traded.



6  The CBS is a more appropriate mechanism to deal with these 
issues

3.005066204.6 Printed 12/12/07 (19:28) Submission to ACCC - Port Waratah page 7

The net effect is that smaller producers will be likely to face occasions where they cannot 
fulfil their monthly allocation, and cannot easily swap with or transfer their allocation to 
another producer, without the involvement of the rail providers. This will result in 
underutilisation of coal chain capacity in the Hunter Valley.

5.4 ‘Whole of system’ approach

Centennial notes that the application suggests that the VQMS is the first capacity 
allocation system to somehow have regard to the ‘whole’ of the system. This is not true. 
In fact, the CBS, through the Hunter Valley Coal Chain Logistics Team (HVCCLT) 
already took account of rail capacity as well as port capacity.

Centennial considers that the Applicants have presented a misleading picture of the of 
the CBS, by dismissing or undervaluing the role of the HVCCLT.

6 The CBS is a more appropriate mechanism to deal with these 
issues

By their own admission, the Applicants propose the VQMS as an interim measure while 
the industry stakeholders seek to reach consensus on a long term solution for 2009 
onwards. Yet, the Applicants also acknowledge that the current CBS mechanism worked 
efficiently.

Centennial submits that the CBS is a framework which should remain in place until a 
longer term solution can be worked out. If amendments to the CBS can be agreed in the 
short term, or indeed if certain elements of the VQMS can be imported into the CBS, this 
should occur for 2008.

6.1 Rollover of tonnages and dealing with vessel queues

The CBS allows coal producers to rollover tonnages to the following quarter where they 
have not been able to take up capacity. 

The Applicants may have a concern with an extension of the CBS that the current vessel 
queues at Newcastle would have a negative impact on 2008 capacity allocation. There 
might be concern that producers would seek to rollover allocations from the last quarter of 
2007 and use them in the first quarter of 2008, further contributing to vessel queues.

Centennial suggests that, if that is a concern, it can be easily remedied by applying a 
‘clean slate’ approach to capacity nominations and allocations in 2008, and not allowing 
rollovers from 2007. The CBS could then begin operating afresh and deal with the vessel 
queues, as proposed by the VQMS.

6.2 The continuation of the CBS is the appropriate counterfactual

The Applicants assert that a continuation of the CBS is ‘too remote’ a scenario to be 
considered as the appropriate counterfactual for the ACCC’s consideration of public 
benefits and detriments.

This claim that this scenario is remote is based on ‘significant industry opposition’ to a 
continuation of the CBS. However, the claim appears to be based primarily on the rail 
providers’ opposition to a continuation of the system. This amounts effectively to an 
assertion that a continuation of the CBS will not happen because the Applicants say so. 

As noted in our letter of 6 December, Centennial considers that the appropriate 
counterfactual against which the ACCC should assess the anticompetitive detriment of 
the VQMS is not the complete absence of any capacity balancing system. 
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In fact, Centennial submits that the continuation of the CBS is a far more likely scenario 
than no capacity balancing system at all. 

As previously stated, the complete absence of a capacity balancing system has only 
occurred for one short period of 3 months since early 2004 and is so unpalatable to all 
industry participants in light of the current vessel queues that it is in fact the ‘remote’ 
scenario. Yet this remote scenario is the scenario put forward by the Applicants as the 
counterfactual.

Centennial notes the current applications for authorisation for a CBS from both Newcastle 
Port Corporation and Donaldson Coal. Should the ACCC grant interim authorisation to 
either of these applicants, there would be no legal impediment to the continuation of the 
CBS. While that authorisation does not in itself oblige PWCS to continue the CBS, it 
would promote a basis for industry consensus to continue the CBS with less detriment 
and most of the benefit claimed for the VQMS.

When the assessment of public benefits and detriments of the VQMS is compared with 
the counterfactual of the current CBS, Centennial submits that the balance of benefits 
would not outweigh the detriments which have been described in this submission and by 
others and would not favour the granting of authorisation.

7 Concluding comments

Centennial believes that the effects of the VQMS are already being felt in the market. As 
described above, Centennial has already noted effects of the VQMS in its attempts to 
negotiate rail contracts for 2009 and onwards, despite the fact that the VQMS is not due 
to be implemented unless authorised by the ACCC. Indeed the Applicants may well 
already be implementing the VQMS in the absence of an authorisation.

Centennial submits that the ACCC should not grant authorisation for the VQMS until the 
issues discussed in this submission have been addressed.




