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Proposed amendments to the Coal Handling Services Agreement 

On 3 December 2007, Peabody received from Port Waratah Coal Services Limited 
proposed amendments to the Coal Handling Services Agreement (CHSA). Peabody 
received this document under cover of an email from Port Waratah Coal Services Limited 
to 'PWCS Customers'. A copy of this email and the draft CHSA is attached to this 
supplementary submission (refer attachment 1). 

This communication and the proposed amendments to the CHSA raises a number of 
issues: 

There has been no substantive consultation with Peabody regarding the 
proposed amendments to the CHSA. 

The proposed amendments would constitute unconscionable conduct by PWCS 
that would substantially destroy the benefit of the contractual rights of Peabody 
in order to benefit third parties (i-e. the Rail Providers). 

It would be inappropriate for the ACCC to grant an authorisation for an 
arrangement (i.e. the VQMS) which includes provisions that would constitute a 
breach of Peabody's pre-existing contractual rights under the CHSA. 

Further information is required from PWCS in order to understand the conduct 
by PWCS leading up to the proposed amendments to the CHSA. 

These are issues that Peabody foreshadowed in its submission to the ACCC dated 30 
November 2007 on the applications for interim authorisation. Peabody has also raised its 
concerns with PWCS directly in its letter dated 5 December 2007. A copy of that letter is 
attached (refer attachment 2). 

The result is that the CHSA may have been unilaterally varied by PWCS without 
consultation. The purported consultation on 11 December 2007 appears to be 
consultation in form rather than in substance. It is further evidence that PWCS, PN and 
QR are not consulting with the industry regarding their plans and that there is no 
consensus on the appropriateness of the VQMS. 

Further information 

Peabody suggests that the ACCC consider requesting further information from PWCS in 
order to understand properly the conduct by PWCS leading up to these proposed 
amendments. 

Peabody suggests that the ACCC request that PWCS: 

Explain what PWCS considers are the benefits to the contracting parties (ie 
PWCS' Customers) from the proposed amendments to the CHSA. 

Explain what other considerations PWCS took into account in deciding to vary 
the CHSA on or around 1 August 2007 when the CHSA was amended on 21 
November 2007 when the PWCS Board approved the amendments to the 
CHSA. 

Confirm what further amendments may be required to the CHSA if the VQMS is 
authorised and, specifically, explain how Annexure 4F will be amended, in light 
of the comments in the 'Communication Pack to explain proposed VQMS and 
transition from CBS' (November 2007) that aspects of the current CBS will 
continue to operate alongside the VQMS. 

Provide a copy of any document analysing any benefit or detriment or other 
consideration considered by PWCS, including a copy of the PWCS Board's 
consideration of the issues on 21 November 2007 and any supporting 
documentation and any documents prepared at the time of making the 
amendments, namely 1 August 2007. 



Attachment 2 

See attached. 



Freehills - 

Mr Graham Davidson 
General Manager 
Port Waratah Coal Services Limited 
Curlew Street 
Kooragang Island NSW 2034 

5 Decern ber 2007 
Matter 81 304748 

By email and courier 

PO Box 57 
Carrington NSW 2294 

copy: 
Eileen Doyle, Chairman PWCS 
Jonathan Vandervoort, COO, PWCS 

Dear Mr Davidson 

Amendments to the Coal Handling Services Agreement 

We refer to our previous letter to PWCS dated 30 November 2007 in relation to why the 
implementation of the Vessel Queue Management System (VQMS) would be in breach of 
obligations of PWCS to Peabody Pacific Pty Limited (Peabody), Wambo Coal Pty Limited 
(previously known as Wambo Mining Corporation Pty Limited) (Wambo) and Wilplnjong 
Coal Pty Limited (Wllpinjong). 

We are instructed that on 3 December 2007 an ernail was sent by PWCS to PWCS 
Customers enclosing a marked up version of the Coal Handling Services Agreement 
(CHSA). 

We note from the document provided to our client that amendments were made to this 
version of the CHSA possibly as early as 1 August 2007, more than four months prior to 
this email being received by our clients and other PWCS Customers. 

We also note that the email of 3 December 2007 states: 'The PWCS Board approved 
these amendments at its Board meeting held 21 November 2007, subject to ACCC 
authorisation and consultation with Customers.' 

PWCS' obligation to consult in relation to variations of the CHSA is an obligation to 
consult with its customers prior to any agreement to vary the CHSA. The consultation 
must be made in good faith, that is the consultation must be substantive, not merely the 
appearance of consultation. 

The fact that the PWCS Board has already approved the variations to the CHSA and the 
fact that PWCS' invitation to meet with Customers only occurred on 3 December 2007, 
casts considerable doubt on whether PWCS has complied with its contractual obligations. 

PWCS should have consulted with its Customers from at least August 2007, and prior to 
the application for interim and final authorisations by PWCS, Pacific National and 
Queensland Rail, when there was an ability for the Customers and PWCS to engage in 
genuine dialogue. 
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These facts also cast considerable doubt on whether the meeting on Tuesday 11 
December 2007 will involve any genuine consultation by PWCS. 

Without prejudice to any of these rights, our clients will attend the meeting scheduled for 
1 1 December 2007. 

In order for our clients to obtain the benefit of any good faith consultation, our clients 
request the following information: 

1 what does PWCS consider are the benefits to the contracting parties (ie PWCS 
Customers') from the variations to the CHSA? 

2 what other considerations did PWCS take into account in deciding to vary the 
CHSA : 

(a) on or after I August 2007 when the CHSA was amended; 

(b) on 21 November 2007 when the WVCS Board approved the 
amendments to the CHSA. 

3 a copy of any document analysing any benefit or detriment or other 
consideration considered by PWCS, including a copy of the PWCS Board's 
consideration of the issues on 21 November 2007 and any supporting 
documentation and any documents prepared at the time of making the 
amendments, namely 1 August 2007. 

Could you also please provide us with a Word document version of the amended CHSA. 

Peabody, Wambo and Wilpinjong reserve their rights in relation to W C S '  conduct the 
subject of this letter. 

Yours faithfully , 

Sdfiana Warner 
Partner 
Freehills 




