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Peabody opposes the VQMS 

Peabody opposes the applications by Pacific National (NSW) Pty Ltd (PN), Port Waratah 
Coal Services Limited (PWCS) and Queensland Rail Limited (QR) for authorisation of the 
VQMS. Peabody repeats its earlier submissions: 

dated 30 November 2007 and 7 December 2007 in relation to the applications 
for interim authorisation of the VQMS by PN, PWCS and QR; and 

dated 11 December 2007 in relation to the applications for interim authorisation 
of the existing capacity balancing system by Newcastle Port Corporation. 

A summary of the key points are set out below. The fresh consideration that this 
submission highlights is the importance of taking into account the contractually agreed 
positions between the parties in the Hunter Valley Coal Chain (HVCC). 

The importance of contracts 

The proposed VQMS contemplates that amendments will be made to the Coal Handling 
Services Agreement and the coal haulage contracts between the Rail Providers and 
Producers. The proposed amendments are necessary to implement the VQMS. However, 
the ACCC in considering the authorisation, cannot ignore these contractually agreed 
positions between the parties in the HVCC. 

The ACCC is not starting from a blank slate. In its counterfactual analysis, it must take 
into account: 

the particular contracts between the parties; and 

the effect of the VQMS on the institution of contracts. 

In addition to it causing Peabody irreparable harm if authorisation were granted on an 
interim basis, the detrimental effect of overriding the existing contractual obligations 
constitutes a public detriment that the ACCC should take into account in its final 
determination. 

Upholding the institution of contracts is important because: 

Allowing parties to vary contracts after risks emerge for one of the contracting 
parties creates substantial public detriments. It would reduce the incentive for 
PWCS and Rail Providers to allocate scarce capacity in an efficient manner, 
and create poor incentives for efficient future contracting and investment in coal 
production. 

Strong enforceable contracts provide an essential check on opportunism in non- 
simultaneous exchanges by providing remedies in the event of breach of 
contractual promises. 

The VQMS is being used as a means by which to vary the contracts in such a 
way as to avoid claims of damage being made against PN for non-performance 
of contractual obligations. (See Annexure 4D, clause 5 of the amended Coal 
Handling Services Agreement which purports to exclude the liability of PN for 
non-hauling of coal). This is a form of opportunistic behaviour which can be 
expected to reduce incentives to allocate capacity efficiently in future. 

Claims for damages provide an important signal to parties that have over- 
contracted (ie, PN). The VQMS blocks these signals and, therefore, reduces 
incentives to allocate capacity efficiently. 



Parties will be less willing to enter into contracts if they expect that the 
performance of the contracts cannot be enforced. This will affect the risk and 
costs associated with contracting and reduce investment below levels 
achievable if the haulage contracts were enforceable. 

Changes to contractually agreed allocations of risk after the contract has been 
entered into increases the risk of investment in Australia, and in doing so, 
increases the costs of capital for Australian businesses. The VQMS would 
increase the cost of entering into efficiency-enhancing contracts in the future. 

3 The other key points 

Peabody also repeats the other key points that Peabody has emphasised in its earlier 
submission: 

The process adopted by PN, PWCS and QR has not been transparent and has 
lacked proper consultation. It is not clear who benefits from the VQMS. 

The VQMS is anticompetitive in its effect. It would raise barriers to entry for 
Producers and other Rail Providers in the HVCC. 

The VQMS would introduce inefficiencies at many levels of the supply chain, 
including port and rail loading and transport, and coal production. 

Demurrage is not a public benefit to the extent that it can be contracted away 
and to the extent that it is borne by entities outside Australia. 

The proposed VQMS is contrary to PWCS' common user obligation under the 
Kooragang Island lease. 

The world does not collapse if there is no VQMS. The common user provision 
will continue to apply, demurrage will be paid, and elements of the CBS will 
apparently continue. 




