
Mr Scott Gregson 
General Manager 
Adjudication Branch 
ACCC 
GPO Box 3151 
Canberra ACT 2601 

6 December 2007 
Matter 8131 8416 

By email 

Dear Scott 

Port Waratah Coal Services Limited (PWCS), Pacific National (NSW) 
Pty Limited (PN) and QR Limited (QR) - application for interim 
authorisation [A91 068 - A910701 

We refer to the letter of 30 November 2007 from our client, Centennial Coal Company 
Limited (Centennial), and to our telephone conversation with David Hatfield this week. 

Thank you for agreeing to receive this submission in which we express our client's 
opposition to the interim authorisation sought by PWCS, PN and QR (the Applicants) for 
the Vessel Queue Management System (VQMS) at Port Waratah. 

Centennial will provide a separate submission dealing with the substantive application for 
authorisation. 

Centennial submits that the ACCC should not grant interim authorisation for the VQMS, a 
scheme which: 

does not enjoy industry consensus (indeed is actively opposed by key industry 
participants); 

dramatically broadens the scope of the anticompetitive arrangements by 
incorporating the rail providers in the allocation process; 

a exposes the likelihood of significant additional detriment to coal producers when 
compared to the current Capacity Balancing System (CBS); and 

lacks transparency and certainty in the detail of its operation. 

No consensus 

Unlike past capacity allocation arrangements authorised by the ACCC, the Applicants' 
preferred VQMS does not enjoy consensus from key industry participants, particularly 
those most likely to be adversely impacted by the new scheme. 

The Applicants have pursued minimal consultation in respect of the VQMS and, as 
acknowledged in their application, they have failed to convince the industry of the virtues 
of their particular scheme. Despite this absence of consensus they now seek ACCC 
authorisation (including interim authorisation) for their preferred approach. 

The consequence of interim authorisation is potentially severe. With the ACCC's 
imprimatur the Applicants will be in a position to impose their preferred approach rather 
than continue necessary consultations, over a more reasonable time period, so that the 
need for, and precise nature of, desirable revisions to the current arrangements can be 
formulated. 
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It is disingenuous for the Applicants on the one hand to assert the absence of full industry 
consensus to the continuation of the CBS, while glossing over the fact that the VQMS has 
no wider industry support. 

lnterim authorisation would empower the Applicants to force upon the industry the 
Applicants' VQMS solution after failure to achieve consensus. It is not appropriate for the 
ACCC's interim authorisation power to be used in that way. 

A dramatic shift from the status quo 

The Applicants' preferred shift to the VQMS is no small thing. On the contrary it 
represents a significant shift from the current CBS. This is particularly evident in the 
enhancement of the power of rail providers by directly involving them in the capacity 
allocation process and linking capacity rights to existing rail contracts. 

The extension of the scheme vertically to expressly involve rail providers (and their 
contracts) into the allocation of port capacity materially expands the anticompetitive 
potential of the capacity allocation scheme. The Applicants seek to justify this expansion 
vertically by lauding the virtues of a "whole of system capacity" approach. The use of 
such terminology should not disguise the fact that what is proposed is an anticompetitive 
collaborative arrangement that would expressly and deliberately operate at different 
functional levels of the market. 

The current CBS (contrary to the Applicants' assertions) already incorporates an ability to 
take into account whole of system capacity issues including rail (by, for example the 
consultative work of the HVCCLT). But VQMS now brings a much more direct (and 
potentially adverse) involvement of the rail providers into port allocation decisions. 

lnterim authorisation means that the potential detriment of the VQMS will bite from the 
moment it is first introduced since producers seek to contract for capacity on a forward 
looking basis. The VQMS gives significant power to rail operators to determine capacity 
allocations for coal producers - and the allocation is fixed in time. Centennial considers 
that to award this power to the rail operators will have the effect of reducing their 
incentive to enter into new contracts, whether that be for additional capacity with existing 
operators or contracts with new entrants. Nor does the VQMS provide any role for new 
rail operators, such as Freightliner, thus deterring entry at that level of the market. 

The potential additional anticompetitive effects warrant caution and emphasise how 
undesirable it would be to shift the status quo on an interim basis. The detail must be 
considered and the balance of public benefit and detriment properly assessed before a 
new scheme is implemented under the protection of interim authorisation. 

Asserted urgency is illusory 

The application is put in the context of alleged urgency that, to the extent it exists, is itself 
a product of the Applicants' own action. 

In fact, there is no relevant urgency that would warrant the exercise of the ACCC's 
discretion to grant interim authorisation. This is because there is already an operative, 
and generally acceptable (if not perfect), capacity allocation system in the CBS. 

The Applicants have created a perception of urgency on which they rely built upon a fear 
of reversion to a situation without a capacity allocation system. But any risk of reverting to 
such a scenario would have (and still can be) averted by permitting the CBS status quo to 
continue so as to allow for the necessary industry consideration and consensus as to how 
it should be modified or, if necessary, replaced. 

It should also be remembered that, save for a period of 3 months from January to March 
2007, there has been some form of capacity balancing system in operation at Port 
Waratah since the ACCC granted its first interim authorisation in March 2004. The 
appropriate counterfactual is the existing CBS, not a complete absence of capacity 
balancing. 

Centennial also notes the subsequent application by Newcastle Port Corporation for 
authorisation for a continuation of the CBS. In Centennial's view this reinforces the 
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likelihood of an extension of the CBS as a realistic alternative and more appropriate 
counterfactual than a complete absence of any capacity balancing system. 

The ACCC should not allow its processes to be used to deal with a self created "urgentn 
situation, particularly where viable alternatives exist to deal with the feared scenario. 

4 Lack of clarity in the detail 

The concern about the consequences of interim authorisation are further exacerbated by 
the uncertainty attaching to the details of the VQMS. The application is shrouded in 
complexity and lack of transparency. Critical details of the way in which the VQMS will 
operate and the flow on implication in the markets for production and transport of coal 
cannot be ascertained on the material provided by the Applicants. 

Such a scheme should not be implemented on the necessarily cursory analysis attending 
an interim authorisation. 

Centennial is not opposed to the principle of a capacity allocation system, such as the 
CBS, nor to the proper refinement or evolution of the CBS over time. Indeed, some 
elements of the VQMS could readily be incorporated into the CBS, for example, the ability 
to make adjustments to a producer's capacity allocation or to transfer it, where the 
producer cannot utilise its allocation. The VQMS, however, is not required. 

This is not a case appropriate for the exercise of the ACCC's interim powers. The 
industry should not be forced to accept the Applicants' preferred scheme, even 
temporarily -with interim authorisation the Applicants will be able to achieve that end. 

Centennial will provide additional details of its substantive concerns in a separate 
submission. 

Yours sincerely 

Chris Jose 
Partner 
Freehills 

Karen Gibbons 
Senior Associate 
Freehills 
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