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On 16 November 2007, Port Waratah Coal Services Limited (PWCS), Pacific National (PN) 

and Queensland Rail (QR) made an application under section 88(1) of the Trade Practises 

Act 1974 to the Australian Competition & Consumer Commission (the ACCC) to seek 

authorisation for a proposed vessel queue management system (VQMS) to address 

imbalance between the demand for coal haulage and coal loading services at the Port of 

Newcastle and the capacity of .the Hunter Valley Coal Chain in 2008. Application was also 

made under section 88(7) of the Trade Practices Act. 

The Applicants have sought an interim determination and have made requests for the same. 

The Applicants assert interim authorisation is required as on the I* January 2008, the 

medium term Capacity Balancing System (CBS) is to expire. The ACCC has sought public 

comment, initially on the interim determination, the public comment which is required to be 

provided to the ACCC by 30 November 2009, with comments concerning the final 

authorisation required by 12 December 2007. The Unlan on. behalf of its members in the 

Northern District coalfields of NSW makes comment to the ACCC. 

The Union welcomes the opportunity to make comment on the Application. The Mining & 

Energy Division is a division of the CFMEU, a registered industrial organisation of employees 

under the Federal Workplace Relations Act 1996. The CFMEU Is a Unlan with over 120,000 

members, one of the largest in Australia. The Mining & Energy Division of the Union covers 

several industries including the coal industry, coal ports. metalliferous mining industries, 

electrical power generation, oil and gas, and the Nation's small coking industry. 

The Northern District branch of the CFMEU Mining & Energy Division, being the branch on 

behalf of the organisation which is making this comment to the ACCC, is the principal Union 

representing coal miners in the Northern District coalfields of NSW. All coal produced by our 

members in the Northern District coalfields that is produced for export is required to be 

dispatches through the coal handling facilities at the Port of Newcastle. The vast majority of 

Production and Engineering employees employed by operators and owners of coal mines in 

the Northern District coalfields elect to be members of the Union. 

The Union is familiar with the difficulties that have been experienced both in the coal supply 

chain and the coal loading terminals at the Port of Newcastle. The Union was an advocate 

and has been an advocate in the last decade for improved rail infrastructure and capacity at 

the Ports. Unfortunately for many years, the industry ignored what the Union and their 

workers had to say, resulting in capacity problems and the requirement for ACCC 

authorisations that on occasions have operated to the significant detriment of our members. 



The Union opposes strongly the Application for the interim authorisation and the final 

authorisation on the basis it will operate to the significant public detriment including the 

detriment to many of our members. 

In support of our application, the Applicants are required to identify any public detriment that 

would be as a result of the granting of the authorisation for the VQMS proposed by them. The 

ACCC is required to consider any public detriment in its determination of whether or not the 

authorisations should be granted. 

There is no precise definition of what is meant by public detriment but it is trite to say that the 

term should be given the widest possible meaning with wide ambit. The term 'public 

detriment' has been simply described as meaning the following:- 

"anything of value to fhe community generally, any contribution to the alms pursued 

by society including as one of its principle elements .... The achievements of the 

economic goals of efficiency and progres s.... " 

Any "....any impairmen/ to fhe community generally, any h e m  or damage to the 

aims pursued by the society including as one of its principal elemenfs fhe 

achievement of fhe goal of economic efficient: 

The applicants were required to have accompanying them, produced by the Applicants, a 

document that sets out the basis upon which the application for authorisation and interim 

authorisation of the VQMS should be granted. This document accompanied the applications 

and is dated 16 November 2007 and titled:- 'Public Version Pacific Nafional (NSWJ Piy Ltd 

Port Wamtah Coal Services Limited QR Limited. Proposed vessel queue management 

system for 2008 to address the imbalance befween fhe demand for coal haulage and loading 

services at the Porf of NewasNe and the capacity of the Hunter Valley Coal Chain. 

Submission in support of the application for aufhorisafion under sections 88(7) and 88p) of 

the Trade Practices Act 1974 (Cfb) and application for an interim authorisation'. 

It extends to some 43 pages in length. The first 18 pages of which constitutes the Executive 

Summary pages (1 - 18), one page addressing the issues of going to the request for the 

interim authorisation, eight pages documenting the background of the current situation on rail 

and port and why the service providers believe the VQMS is necessary (pages 22 - 28), five 

pages dealing with the structure of the proposed VQMS (pages 30 - 35) and seven pages 
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dealing with the proposed VQMS not having a significant competition and will deliver 

substantial public benefits (pages 36 - 42). Page 43 is dedicated to the Conclusion. 

The supporting documentation is without merit or substance. 

Interestingly the Executive Summary constitutes almost 50% of the document and repeats, 

although does not copy, the entire body of the supporting document. It is almost as it the 

Applicants have formed the view if you say the same thing twice it will give merit to an 

argument that was without force when said once. We comment the first 18 pages of the 

supporting documentation are rubbish. With those pages excluded it is only 25 pages in 

length. 

Our comments in the main are tailored towards those issues raised in Part 5 titled "the 

proposed VQMS wlll not have a significant impact on competition and will deliver substantial 

public benefitsR. 

After reviewing the submissions, consulting aspects of our membership, speaking with coal 

mining operators, both those that will be advantaged by the proposed VQMS and those 

operators, their employees and communities that these employees support who will be 

devastated by it, the Union strongly opposes the VQMS and asserts that the VQMS, contrary 

to the lustre and gloss put on the Application and supporting material by the Applicants, will in 

fact operate to significant public detriment and will have a significant negative impact on 

competition. 

Prior to detailing the basis that exists to support this assertion, we take the opportunity to 

briefly explain the make-up of the coal industry participants in the region that the service 

providers service and for whom which the Port Waratah Coal Sewices export their coal. 

What is not immediately clear on the face of the application and supporting material, but is 

probably known to the persons that are required to consider the Application, is that the coal 

industry in the Northern District coalfields of NSW is dominated by two main producers. 

Those producers, through a series of operating companies that own and operate a number of 

coal mines, have influence and market power that make it difficult for the smaller producers to 

remain competitive and to remain having a foothold in the coal mining industry. These main 

producers are Rio Tinto, through its ownership of Coal & Allied; and Xstrata, through its 

ownership of a series of subordinate companies which own various mines and leases 

throughout the Northern District. 

4 

CLCT TCCb 7 T 9 a  ' W O J I  X P X  



The main producers own and operate the large high performing and most profitable, in some 

cases extraordinarily so, mines. With this the smaller players/producers are relegated to the 

smaller, less productive and profitable mines. 

In the Northern District coalfields of NSW;- 

1. Coal and Allied own andlor manage:- 

a. Bengalla 

b. The super pit Hunter Valley Operations which incorporated the former mines 

of Hunter Valley No. 1, Hunter Valley No. 2, the Lemington mine and the 

Howick Mine. The operation also incorporated a number of CHPP's and 

Loading Points 

c. The super out Mount ThorleyNVarkworth which incorporated the former 

Mount Thorley mine and Warkworth mine. 

2. Xstrata own and/or manage: 

a. Westside 

b. United 

c. Bulga Surface Operations 

d. Beltana 

e. Cumnock 

f. Liddell 

g. Mt Owen 

h. Narama 

i. Ravensworth 

j. West Wallsend 

k. Ulan (Ulan is not located in the Northern District coalfields but does export 

coal through the Port of Newcastle) 

If you take the opportunity to look at the ownership of Port Waratah Coal Services Limited 

(PWCS), and the direct and indirect ownership of that company by the major producers you 

will see Rio Tinto, through companies it or Coal & Allied owns, is listed as two of the top three 

shareholders, that is Coal 8 Allied Industries Limited and RMW Miller Holdings Limited are 

both Rio TintoICoal & Allied controlled organisations. If you turn to the principal shareholder, 

that is the company that holds the most shares within Port Waratah Coal Services, Newcastle 
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Coal 8 Shipping Pty Limited you can see that that company's shareholders includes again 

Coal & Allied Industries Limited, Warkworth Coal Sales Limited, which are Rio TmtolCoal & 

Allied Companies and Bengalla Coal Sales Pty Limited. Port Waratah Coal Services Limited 

is also listed as a shareholder of Newcastle Coat 8 Shipping Pty Limited, which as previously 

mentioned Rio TintoICoal 8 Allied is one of the top three shareholders. 

If you look at the ownership from the perspective of Xstrata, it can be seen they have 

significant ownership af Newcastle Coal & Shipping Pty Limited which is W e  major 

shareholder of Port Waratah Coal Services Limited in that they own OaKbridge Pty Limited 

which is the major shareholder of Newcastle Coal & Shipping Pty Limited. Ulan Coal Mines 

Limited, which is the 3d largest shareholder, United Collieries Pty Limited, Liddell Coal 

Marketing Pty Limited. Cumnock No. 1 Colliery Pty Limited, Hunter Valley Coal Corporation 

Pty Limited (not exactly sure of its association with Xstrata) and Oceanic Coal Australia Pty 

Limited. 

The applications that are now before the ACCC must be considered in the context of 

influence the major producers command. When you look at the Applicants PWCS is 

effectively controlled by the combined view Xstrata and Rio Tinto and when you look at the 

other Applicants in these applications, Pacific National NSW Ply Limited and Queensland Rail 

Limited, from the prospective coal supply contracts both Rio Tinto through Coal &Allied and 

Xstrata are their major customers. In reviewing any Application and supporting 

documentation produced by the Applicants, it must be remembered that PWCS may be 

speaking with the voice of Xstrata and Coal & Allied with PN and QR speaking from the 

Derspective where their major clients are Coal & Allied and Xstrata. This is important 

because as we will submit later, the VQMS will benefit he major producers to the detriment of 

many of the smaller players in the industry. 

Much of the problems that now exist over capacity at the Port is a consequence of poor 

decisions made by the industry, especially the major players in the industry. The Union had 

made submissions to the ACCC about this when the first authorisation was sought m 2006, in 

part, we said in those submissions:- 

"The debacle that is the Newcastle coal terminal is the result of poor planning and invesfment 

by major Hunter Valley coal producers who are owners of the facilify. It is operating far too 

close to full nameplate capacity to be able to effeefively cater for currenf demand, let alone 

future industry growth. The same poor planning and investment by major coal producers also 

applies to the rail system, which is also operating af or near its limits. In fhis letter case, it 



was coal producer pressure to cut rail freight rates (in which they were successful) fhat has 

resulted in a lack of willingness of the rail system owners to build suflicient capacity. " 

UnliKe the medium term CBS, the VQMS does not have consensus support in the industry 

with many producers strongly opposing the VQMS. 

The Applicants in the supporting documentation make reference to a number of concerns with 

respect to the continuation of the CBS. The ACCC may recall the Union made submissions 

opposing the Capital Balancing System as was proposed and as was authorised by the 

ACCC. The ACCC will recall that even though the supporting material for the previous 

application made almost zero reference to any public detriment, there were hundreds of 

people retrenched as a consequence of the CBS. 

Significant numbers were retrenched at he Austar mine, changes that were to be 

implemented to increase labour at the Wambo Open Cut mine never occurred and persons 

that had been employed were told there was no position available for them as a consequence 

of the CBS. Coal & Allied also announced it was reducing its workforce in supply of contract 

labour by approximately 200, even though we are unaware of what proportion of those 200 

that were to be downsized were ultimately gotten rid of or retained. 

t h e  Union was the only voice that spoke against the CBS and we do now note that the 

Applicant raised in their supporting documentation that industry participants raised concerns 

about that system and that that system, contrary to its alleged intention, didn't result in 

optimum reductions in the ships waiting to be loaded off the Port of Newcastle and there were 

disincentives built within the system as a consequence of the CBS. 

However, when comparing the existing CBS to the VQMS system proposed, the CBS 

provides less public detriment than the system for which authorisation is now required. 

The motivation for why the CBS was required and now the VQMS is required is to save on the 

demurrage costs because of the number of ships remaining off the Port of Newcastle. 

However, the costs incurred by the industry that they now complain of and require the 

authorisation to mitigate was as a direct result of their actions. With respect to demurrage 

costs the industry in many regards is the genesis of its own demise. It is a result of their 

failure to invest in infrastructure but more importantly it is a. direct consequence of them 
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negotiating with the customers they supply to pay this cost. They agreed to pay demurrage 

and now in the main they complain about the cost that they now incur. 

The system that is now proposed, what is referred to by the Applicants as the "lesser of port 

or rail approach" seeks to circumvent the common user principal/obligations that exist for the 

Ports, that is that all producers of coal proportionally should have access to that port. The 

VQMS is manifestly unfair to a number of producers. 

The applications for the Interim authdrisation is being made at the death knell of the expiration 

of CBS and if authorised would be of significant commercial advanlage to some producers, 

mainly the large producers, and to the disadvantage of the other producers, mainly the 

smaller producers. 

In the last 12 months or lesser periods, the large producers of coal, being Xstrata and Coal 8 

Allied, but there were others, embarked upon a new and not historical approach and entered 

into fixed rail contracts for the entire amount of their production. While not being able to 

foreshadow the applications that are now being made to the ACCC and not being able to 

foreshadow the possible authorisation of the VQMS by the ACCC other producers did not 

enter into rail contracts, 

Should the system VQMS be authorised these producers will be unable to get significant 

proportions of their expected coal production to and through the Ports. This will result and 

has result in there being foreshadowed retrenchments and projects that were commencing to 

start, being put on hold and significant disadvantage to those affected smaller producers. 

It will also result in the retrenchment of many workers. The Union understands companies 

that will be disproportionately and adversely affected by the VQMS include the producers of 

the mines:- 

Donaldson Open Cut; 

Tasman Colliery; 

Abel Colliery; 

Cambewell Open Cut and Glennies Creek Colliery which are owned by Integra; 

Muswellbrook No. 2; 

Boggabri which is owned by Idemitsu; 



Wambo Open Cut which is owned by Peabody; 

Companies that form or are related to Whitehaven. 

Donaldson Mine employs significant numbers through their contract operator, Cooks 

Construction Pty Llrnlted. At this stage the owners of Donaldson Mine have no confirmed rail 

contracts. As we understand they are intending to produce 2.5 million tonnes of coal in 2008 

and they do not know if they will be able to get a single tonne through the Ports. Not only 

does this mean a loss of all the jobs at Donaldson and. as they employee persons at the 

Tasrnan Colliery which is in its development phase, this development may cease with all the 

employees retrenched and the Abel Colliery that this month was to commence operations has 

been put on hold with the persons that were to be employed informed they are not going to 

be. 

For this owner operator alone, the proposed VQMS has significant public detriment. 

If we only take this case, but it would equally apply to others, the VQMS would reduce 

competition. Why would anyone other than the major players of Xstrata and Coal 8 Allied 

invest in the Northern District coalfields if a coal management system could be introduced that 

would only advantage those players and could act in a manner that operates to the 

disproportionate and significant detriment of producers like Donaldson. Tasman and Abel 

Collieries. 

As the Union is writing this submission, it has been informed that an announcement has been 

made by Peabody of significant reductions in labour that are to occur at the mine they own 

which is operated through Downer EDI, Wambo Open Cut, because of the VQMS. 

Our members that are employed by the mines owned by Whitehaven, Idemitsu, Peabody and 

lntegra are all concerned that the VQMS will operate disproportionately and disadvantage 

their employers that will result in the loss of their employment. They are also concerned, 

because all these companies are small producers in the Northern Districts, that the VQMS, if 

authorisation is granted, will discourage small producers from investing in the Northern 

Dlstrlct and reducing future employment prospects. 

A real consequence if the VQMS is authoriser' is that the industry, in the Northern District 

coalfields. will be able to operate to the disadva: :3e of smaller producers. This disadvantage 

may be echoed around the wortd and cause the Northern District to be shunned by investors 
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and producers other than coal producers of the size of Xstrata and Rio Tinto. These large 

producers shun the operations that the small producers develop. They are not large or 

profitable enough for them. Without the small producers these more marginal or less 

profitable mines will never be developed and millions, maybe billions, of tonnes of coat 

sterilised or lost 

This will have the real and long-term impact of reducing competition. 

At 5.2 (page 36) of the public versions supporting documents the Applicants say at bullet 

point 1 "the Senlice Pmviders submif the impact wo~ld be of a very limited duration and would 

cease when fhe VQMS ceases to operate at the end of December 2008." History shows that 

there has been a requirement for authorisations to exist in one form or another for a number 

of years. Just because the period of the authorisation is short, does not mean the impacts will 

be for a limited duration and if, as the Union proposes, there is significant impact on smaller 

producers resulting in those smaller producers having to reduce production that may cause 

their operations to be not profitable, delay planned project for an extended period, then this 

impact will extend beyond December 2008 with the poor image for investment in the Northern 

District coalfields continuing for many years. 

At the second bullet point of 5.2 it says "as with the CBS. the VQMS will not have any impact 

on the tofal volume of coal actually shipped though the Port - the Coal Chain will continue to 

operafe at full capacity." This may be true but the volume that is shipped will be 

disproportionate, advantaging large producers and disadvantaging smaller producers. 

At the 5Ih bullet point it says "coal exporters will continue to compete against each other for 
overseas customen - as they do now and did before the previous authorisations in respecf of 

fhe Terminal': The supporting documentation fails to recognise that if you can't get the coal 

through the Ports because of the lesser of the contracts or port capacity requirement, the 

whole argument about competl ng for customers is mute as you can't compete for an overseas 

customer if you can't get your coal through the Ports because a select number of producers 

pre-empting the VQMS tied up rail capacity by entering into contracts. 

What the Applicants failed to mention in the supporting documentation, or certainly was not in 

the public version, is which producers have their full allocation of production tied up with rail 

contracts and which producers have not. If this information was disclosed, I would be 

confident that any analysls of It reveals that those companies with the greater say within 



PWCS and those that are the larger and most influential clients of PN and QR are in the most 

secure positions. 

In determining whether or not to grant the interim authorisation i t  must be taken into 

consideration, when determining public detriment. that it is the smaller operators that invest in 

the less profitable and more marginal coal mining operations. Large producers like Xstrata 

and Coal 8 Allied aren't concerned with less profitable and more marginai coal mining 

operations and should ths smaller companies be disadvantages, as a number af them would 

be by the VQMS. then the smaller less profitable operations wlll be less likely to continue and 

less likely for these srnali producers to develop them at first instance. As a consequence, 

smaller coal mines that would in other circumstances be developed by these small producers 

will be sterili'sed, with many billions of dollars of coal resources sterilised over time. 

It is mentioned in the supporting documentation that the proposed VQMS will only come into 

operation when the aggregate coal chain demand exceeds coal chain capacity, which the 

HVCCLT has indicated will be 95 million tonnes for 2008. However, it is likely this will occur. 

The Union is aware that there are mines with as much as a million tonnes on pad. This 

amount of coal would have not been put on pad if a producer believed the CBS would have 

any utility post December 2007 and unless they believed there was intending to be a VQMS 

that enabled them to have greater capacity to access the Port because of rail contracts. 

The Applicants in their supporting documentation say "the Service Providers believe that the 

proposed VQMS will m u l l  in llttle if any public detrimenr. We take the opportunity again to 

repeat the simplistic but apt understanding of public detriment which includes "any impaiment 

to the community, generally any harm or damage to the aims pursued by the society including 

any one of its principal elements, the achievement of the goal of economic efficienf." There is 

no doubt the loss of employment directly at coal mining operations in the Northern District is a 

matter of public detriment. It is a matter to be weighed up against the public benefit in any 

interim or final authorisation. There is no doubt that any system that operators to the 

advantage of large corporations and producers to the disadvantage of a number of smaller 

producers Is a matter of public detriment, then we submit that there can be equally no doubt 

that that scheme will hinder the planned development of coal mining operations in the 

Northern District This is a matter of public detriment. There can be no doubt that a scheme 

that operates to the disadvantage of smaller producers and smaller investors will discourage 

investments. other than the major producers, in the Northern District coalfields. The VQMS is 

such a scheme and will operate to the publlc detriment. 

When the application was made for the CBS, announced retrenchments shortly followed. 

Again accompanying the Application for the VQMS there were front page news items about 



workers being retrenched, however when the Applicants make applications and supply the 

supporting material to the ACCC about the possible Gonsequences of the VQMS, they 

dismiss any public detriment and pretend it is either little, insignificant or doesn't exist. The 

approach that is now taken by the Applicants in which the loss of employment as a result of 

the sought authorisation is so inconsequential to them to not even warrant a mention. The 

best mention public detriment receives by the Applicants in the supporting documentation is 

its reference that the public detriment will be little if any and it says "in addition if thee are to 

be detrimental impacts at the mine as a resulf of the VQMS similar employment issues may 

arise due to the orlgoing capacity constraints". That's it, that Is the best they can afford to 

say. The Applicants must know it will result in public detriment and the loss of employment. 

They only need to read the front page of the Newcastle Herald to know that, but they continue 

to dilute and not make reference to it. The Applicants application should be dismissed in the 

first instance for the reason that they have been disingenuous in failing to report the true 

impacts on worKers, their families and their communities in the region if the VQMS is 

approved. As a matter of general principal the ACCC should adopt an approach that if an 

Applicant is not genuine in putting a balanced view of the public benefit and public detriment 

then the applications should be dismissed. Going back to the Applicants assertions about the 

little public detriment, there is no doubt there will be an impact on employment, there is no 

doubt that impact will disadvantage smaller operators but it is untrue to say that in the 

absence of the VQMS. similar employment issues may arise due to the current constraints. 

As we have raised in our submissions previously to the ACCC concerning GBS, the larger 

operators operate with the capacity to be able to reduce capacity more readily and without the 

loss of permanent employment This is not the case for smaller producers that operate with 

fixed workforces to meet their coal requirements. 

Smaller producers tend to operate on smaller margins so any fluctuation in production results 

in the entire production of the operation becoming unprofitable. This tends not to be the case 

lor larger producers with their larger margins and high profits. An example is if a company 

had only contracted rail for only 60% of its production in accordance with hist~ical  practises, 

and if that is all that is allocated to them at the ports, then the operation does not become 

profitable to produce even 1 tonne of coal. The mine shuts, closes, ceases to produce. 

The supporting documentation makes reference to the difficulties that existed under the CBS 

with respect to the tonnage flexibility allocation system. At Section 1.9 of the supporting 

documentation reads:- 

"Currenfly, fhe CBS provides for a tonnage flexibility of 180,000 tonnes for each producers 
which equates to around 2.5 million tonnes in aggregate for all producers. This flexibillly 



allows a producer to bring allocation forward or push it back into the next period typically, in 

ordsr to maximise their position, pmducers use the flexibility to bring fonvard allocation from 

the next period. This use of flexlbillty under fhe CBS has been problematic. " 

The supporting documentation then goes on to read:- 

'The pmposed VQMS will ensure demand and capacity are more efficiently aligned, thereby 

achieving cost savings through reducing vessel queues and decreasing the demurrage fees 

pald to exporters." 

and continues to compare on a conservative basis the costs in industry under the new 

system. However, the supporting documentation does not explain in a rational or reasonable 

manner how a tonnage flexibility system will operate. The flexibility system under the existing 

CBS favoured large producers and the exlstlng CBS acknowledged that there was greater 

flexibility to transport and move tonnage around for larger producers than small producers. In 

the absence of any reference to a detailed tonnage flexibility system many small producers 

that have extreme difficulty in being able to utilise any flexibility arrangements could easily be 

pushed out of business. To this end the VQMS should not be supported and accordingly 

should not be authorised by the ACCC. 

The Union opposed the CBS and opposed it for good reason but we have repeated earlier in 

the submission CBS system is a system that is more beneficial than the one currently 

proposed. We do not advocate the continuation of a CBS system in the manner that it 

currently operates. We do understand and acknowledge that there is an additional 

approximately 10 million tonne capacity in the system which enables producers to be able to 

keep their 2007 allocation of tonnage with the division of the additional 10 million tonnes to be 

able to be allocated on a needs basis to producers in the Northern District coalfields of New 

South Wales. 

Any system that seeks to balance access to and through the ports by coal producers must 

provide a flexible mechanism for small producers in the coal industry. Built within any system 

must be a mechanism to accommodate ca;;;ycity and allocation of small players, especially 

where any balancing system will result in " - -  retrenchment of employees and significant 

public detriment. 

The Union requests the ACCC reject t t ~  applications by PWCS, PN and QR for 

authorisations [A91 068-A91070j. 




