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1 Summary 

1.1 As you know we act for the Information Technology Contract & 

Recruitment Association ("ITCRA") in its application for 

authorisation of its Code (the Code). 

1.2 The Australian Competition and Consumer Commission ("ACCC") 
and other parties have made submissions or comments regarding the 
application for authorisation. 

1.3 These submissions are made in response to: 

(a) Comments by the ACCC by letter dated 9 November 2007. 

(b) Comments/submissions by other organisations namely: 

(1) The Independent Contractors of Australia (ICA) by 
letter dated 23 October 2007; and 

(2) The Recruitment & Consulting Services Association 
Ltd (RCSA) (by undated Submission). 

1.4 ITCRA has adopted the suggestions made by the ACCC. This will 
enhance the effectiveness of the Code. 

1.5 11s to the public interest considerations, significant support for the 
application has been indicated from ICA. 

1 .G ICA is a not for profit organisation which represents independent 
contractors throughout all industries in Australia, including the 
Information and Communications Technology industry (ICT). 

1.7 A number of issues have been raised by RCSA. We submit that when 
the Code is properly understood none of these issues detract from the 
public interest considerations in favour of authorisation of the Code. 



1.8 ITCRA's application for authorisation is in part directed at ensuring 
that thc recruitment industry membership market operates 
competitively. 

1.9 We note that RCSA already holds an authorisation in respect of its 
Code of Conduct, ITCRA does not. There are no other competitors. 

1 .I0 Both ITCRA and RCSA operate in a market, namely a membership 
market. In this market for an association to have an ACCC authorised 
Code of Conduct is an attractive element to their present and potential 
clients (members). If this application is granted it will enhance 
ITCKA's ability to operate in that market. Such an outcome would be 
in accordance with the "promotion of competition" and the charter of 
the ACCC.' 

1.1 1 A number of amendments to the Code have been set out in these 
Submissions. I'TCRA will of course address any consequential 
amendments to the drafting of the Code arising from these 
submissions considered necessary by the ACCC. 

2 Comments by the ACCC 

2.1 The ACCC noted that in assessing the public benefits claimed by 
ITCRA, it is relevant to assess the eflectiveness of the Code. The 
ACCC considers that the Code includes certain features to this end but 
that the Codc may be enhanced if additional features were addressed. 

2.2 Our client agrees and proposes to add to the Code in the way outlined 
below. 

2.3 The ACCC's comments and our client's responses are as follows. 

3.4 "The appoitrtment of a single independvnt arhitrafor to reviewr an 
appeal again.st a re.soIertion ofthe lTCRA Board in situations ~rshen rwo 
arbitrcltors appointed by each par& to the dispzcte cannot agree on a 
determination. " 

(a) ITCRA recognises issues may arise where two arbitrators are 
appointed (one for each party to the dispute), in that it is 
possible that these arbitrators may not agree on a determination. 

(b) To overcome this. ITCRA proposes to amend its Code and to 
introduce a simpler procedure. If the parties are unable to reach 
an agreement as to the arbitrator, then one will be appointed for 
them. It is proposed that a list of arbitrators be provided by the 
1,aw Institute of Victoria. The ITCRA Board will appoint one 
of the persons from the list to arbitrate a particular dispute. 

(c) It is therefore submitted that clause 18 of Schedule B be 

' Section 2 of the Tru~lc I'rdctice.~ Act 1974 



amended to read: 

" A  party may ... Appeals are heard by an arbitrutor to he 
appointed by the parties, or fthey cannot agree upon a single 
arbitrator, the Board will appoint an arbitrator from a list of 
suitable arbitrators recommended by the 2,uw Institute of 
Victoria ... " 

2.5 "The reqlrirement for each signatory to the Code to adopt some firm of 

in-tlouse system to ensure compliunce with the Code. " 

ITCRA will require the CEO of each signatory who signs the Code to 
ensure that the employees of that signatory are aware of their 
obligations in respect of the Code. In particular, ITCRA will require 
each CEO to require their employees to sign an agreement that they 
will comply with the Code. Employees will bc forwarded a copy of the 
Code.) 

2.6 "The collection of compliance data and the analysis cf such data io 

produce reports that iknrlfi  any systemic issues nnd areas .for 

potential improvement. " 

ITCRA currently collects date in relation to complaints. The 
Executive Director of ITCRA will produce Annual Reports to detail 
the complaints. 

2.7 ".4 system for monilnring compliance with the Code by, for example, 

evaluating d ~ t a  collected reptlar(v to identfi and remedy proble~~.ts as 

well crs to identifi ways q f  increusit~g compliance. " 

A system to monitor compliance will be in force. In addition, ITCRA 
will conduct a review at least every 3 years. through consultation with 
members and the public to identify and problenls and ways to address 
these and increase compliance. (See paragraph 2.9 below.) Following 
this, the Executive Director vrcill report to the Board thc outcome of the 
review and will provide recommendations for remedies for any 
problems and proposals to increase compliance. 

2.8 "The production ofAnnual Reports on the operation q f  the Code made 

readily available to all stakeholders and interested purties " 

As noted above, ITCRA will produce Annual Reports detailing the 
complaints received. This report will also include a review of the 
operation of the Code and will be made available. The report will he 
presented at the Annual General Meeting of ITCRA. 

2.9 "The inclusion qfregulur review)s by an independent party lo ensure 
that the standards incorporated in the Code are meeting identified 
objecthtes and current communily expectutions and that no 



unnecessury compliance burden is being imposed on business, " 

ITCRA mil l  conduct reviews at least every 3 years, by engaging an 
appropriately qualified agency (for example, a compliance audit 
agency) to conduct independent reviews and on a basis to be 
determined by ITCRA. 

2.1 0 "The establishment of objective pevformance indicators that meustire 

the Code's efectiveness. " 

ITCRA will establish objective performance indicators to measure the 
Codes' effectiveness. Noting that the Code may be amended from 
time to time. the types of indicators that will be adopted include: 

complaints received across categories (member, client, 
candidate etc): 

number of satisfactorily resolved complaints across categories; 

number of unresolved complaints across categories; 

- number of sanctions applied; and 

- number of appeals lodged (including break down of number 
successful and unsuccessful). 

2.1 1 In an ernail of 14 November 2007 the ACCC asked: 

(a) What is the difference between a "mcmber'hnd a "supplier" 
(page 2 and clauses 7.1 to 7.3 of the Code )? 

Answer: A member may be a supplier, in other words the same 
entity acting in a different capacity. 

(b) Is a "panel member" the same as a member? (See page 7 of the 
Code .) If  not, what is n "panel member"? 

Answer: In the industry a "panel member" is a member of a 
panel of providers which supply services to a client over a 
particular period. I-iowever. ITCRA has decided as a matter of 
drafting not to refer to "panel member". Thus Schedttle A: 
Contractor Tran.sition Proces.~ will be amended by deleting the 
word "panel" wherever i t  occurs. 

3 Comments/submissians by other organisations 

3.1 The Independent Contractors of Australia 

ICA is a not for profit organisation which represents independent 
contractors throughout all industries in Australia, including the ICT 
industry. 



Its membcrs are of course personally alyected by how the industry 
operates. 

ITCRA submits that it is significant in terms of the public interest that 
TCA supports its application for authorisation of the Code. 

ICA notes that the Code "assists the ethical treatment of independent 
contractors.. .and is in the public interest". 

The Recruitment & Consulting Services Associatio~r Lrd 

By way of background we note that RCSA has a wide range of 
membcrs in the recruitment and consulting industry. 1TCRA operates 
v\;ithin a specialised area relating to ICT. 

RCSA has made a number of "Core Submissions". We summarise 
those submissions and our client's responses as follows. 

(a) The Code involves "compulsory arbitration of disputes" 

This is not ITCIW's intention. The intention is to establish a 
voluntary system of arbitration. To make this clear SI'CR4 
proposes to delete the word "should" in line 2 of clause 4.5 of 
the Code and replace it with "may". 

(b) The Code excludes the jurisdiction of the Court. 

Again this is not the intention. The Code does not purport to 
exclude the jurisdiction of the Courts. 

(c) Many firms are members of both RCSA and ITCRA (thereby 
increasing the potential for conflict between the different 
Codes). 

It is true thnt many firms are members of both associations. 
Many firms are also only members of one of the associations. 
As a matter of fairness and public interest we submit that an 
association should be able to develop procedures for its 
members. 

(d) The processes of the 2 associations should be "harmonised" 

Clearly this is important. However, we do not see a problem 
arising when it is understood that the dispute resolution 
processes of both associations are volunt.ary. 

(e) The application does not demonstrate that the ITCRA Conduct 
Committee will have the training or expertise to undertake 
"complex commercial arbitrations". 

The subject matter of any dispute will relate to the ICT 
industry. The practices and prc)cedurcs within the industry arc 
specialised and the members of the Conduct Committee have 
extensive relevant experience. 



We note also that our client proposes an appeal to an arbitrator 
selected from a list prepared by thc Law Institute of Victoria. 
There can be no doubt regarding the independence and 
qualifications of a person selected in this way. 

(0 'Ihe above considerations will not produce the public interest 
benefits and may be anti-competitive. 

For the above reasons we submit that this conclusion does not 
follow. 

3.3 More detailed issues raised by RCSA 

(g) Clause 4.3 of the Code. RCSA ask if the Conduct Committee 
would "ibmore common law contractual rights". This is not 
intended. Obviously the Conduct Committee would have 
regard to such rights as appropriate. This is a matter for thc 
Committee. 

(h) Clause 7.1.4. RCSA ask if there is intended to be a "bias" 
towards outcomes that compel transitions of contractors. This 
is not intended. We submit that a balanced approach is set out 
in the Code. For example, the rights of the outgoing member 
are to be protected (see clause 7.1 of the Code). Again. we 
note that ICA has supported this application. This would not 
be expected if the interests of the members of ICA were at risk 
through a "biased" approach. 

(i) Article 14 of Schedule R,  RCSA state it is not clear what sort 
of determination can bc made if there are not sanctions. The 
intent of this provision was simply to make it clear that t l~e  
Conduct Committee cannot impose a sanction on a non- 
member. llowver, to avoid any misunderstanding ITCRA 
proposes to delete this clause. 

3.4 Clause 7.2. RCSA states that this provision provides for "compulsory 
novation" of prior supply arrangements. In reality, the provision is no 
more than an agreement between members of ITCRA that JCT 
contractors will be transferred to the new provider. In a particular 
case if the consent of the IC'T contractor will be necessary, then it of 
course must he obtained. As already noted, ICA supports ITCR.4.s 
application. 

3.5 RCSA submits that the ITCRA's position is "anti-competitive". We 
submit that this allegation is without foundation. On the contrary we 
submit that grant of the application will be pro-competitive. We have 
already noted that both ITCRA and RCSA operate in a market. 
namely a membership market. If this application is granted it will 
enhance ITCRA's ability to operate in that market, but placing the 



two associations on a equal basis (with regard to their Codes of 
Conduct). This will give potential members of associations greater 
choice. We submit that such an outcome will promote competition in 
the relevant market. 

These Submissions are provided for the consideration of the ACCC. On behalf 
of our client we are happy to provide any further elaboration. 

SPARKE HELMORE 

Per: . /~+=-5 

Stephcn Lucas 

Consultant (Government Law) 

Dated: 23 November 2007 


