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Real Estate Institute of Australia

6 February 2007

The General Manager
Adjudication Branch
Australian Competition and Consumer Commission
PO Box 1199
DICKSON ACT 2602

Dear General Manager

In your letter dated the 4th of January 2007, the Australian Competition and Consumer
Commission (ACCC) requested comment from the Real Estate Institute of Australia
(REIA) on the Real Estate Institute of Western Australia's (REIWA) application for
authorisation A91026 of their proposed Articles of Association, Members' Code of
Practice, Auction Code of Conduct, Multiple Listing Service By-Laws and Standard
Exclusive Agency Agreements. The REIA is satisfied that the cited benefits to the
public arising from the proposed arrangements will far outweigh any potential impact
on competition.

REIWA is a highly valued and respected member of the REIA. REIWA has
estimated that around 85% of active real estate businesses in Western Australia (WA)
are REIWA members and that these businesses are involved in around 95% or
residential property transactions in that jurisdiction. In representing the interests of
member agents and agencies, REIWA has endeavoured to design and engage
procedures that avoid anti-competitive conduct, maintain a professional image and
maximise public benefit through appropriate consumer protection policies.

Examples of important consumer protection mechanisms are REIWA's highly
developed Members' Code of Conduct and the accompanying Auction Code of
Conduct, which are each given force and effect by the disciplinary provisions and
enforcement processes contained in REIWA's Articles of Association.

The REIA understands that REIWA was previously granted authorisation for their
current Articles of Association, Members' Code of Conduct, Multiple Listing Service
By-Laws and Standard Exclusive Agency Agreements (subject to certain conditions
being met) for a period of five years ending May 2007. While some of these
documents have since been amended, the REIA considers that these documents are
again worthy of ACCC authorisation.

The REIA provides specific comment on the merits of granting authorisation in
respect of each of the proposed documents in the sections below.
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Articles of Association

REIWA's Articles of Association have been of long standing benefit to agents and
consumers. The Articles set out minimum professional standards that must be met by
REIA members, providing consumers with an additional level of protection which is
only applicable when dealing with REIWA member agents. Where allegations are
made that standards have not been met, REIWA may investigate these claims and take
a range of disciplinary actions via REIWA's Professional Standards Tribunal.
REIWA also provides an effective and transparent dispute resolution system which
may deal with issues in a cost-effective and timely manner, and which is subject to an
appeals mechanism.

REIWA places limitations on ordinary and corporate membership, effectively
restricting membership to those who are actively involved in the real estate industry.
The REIA considers that REIWA' s membership process is objective, transparent and
sufficiently open to independent scrutiny through the appeals process. Given that
REIWA membership is not a prerequisite for holding a real estate licence in WA,
REIWA's membership criteria do not represent a significant barrier to selling real
estate in that jurisdiction. The high levels of membership enjoyed by REIWA are
merely a reflection of the esteem to which the organisation is held by both agents and
consumers alike.

Potential REIWA members are also required to make a declaration that they hold
professional indemnity insurance. This important requirement results in a clear public
benefit through a greater level of consumer protection and opportunity for consumer
redress. The REIA considers that this relatively modest insurance requirement and
the minimal associated cost does not represent a significant barrier to member agents
entering the real estate market.

Overall, the REIA believes that the redrafted REIWA Articles, including the deletion
of Articles relating to the notification of changes in the constitution of a firm,
restricting the engagement of employees of other agents and imposing obligations
upon licensed agents in the manner in which they control agencies, together make the
Articles both more transparent and pro-competitive.

Members Code of Practice and Auction Code of Conduct

Industry codes of conduct are an effective means of ensuring compliance with
regulations and setting out minimum standards of conduct for industry members
relating to how they deal with other members and consumers. Industry codes of
conduct can improve consumer certainty and protection while at the same time
reducing compliance costs for participating businesses. Industry codes must however
be well designed in order to achieve these outcomes and should be enforceable to
encourage compliance.
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REIWA's Members' Code of Practice (MCP) was previously the subject of
authorisation by the ACCC during 2002 and has not changed since this time. The
REIA considers that the MCP continues to provide for higher standards of real estate
practice than is required under the WA licensing regime and has been effective in
dealing with complaints that have arisen from time to time. The MCP has assisted
compliance with prescribed regulatory requirements in WA and provides consumers
with certainty regarding the level of service and professionalism they can expect from
REIWA member agents. Importantly, the MCP is enforceable via REIWA's Articles
of Association.

The provisions dealing with conjunctional agreements contained in the MCP provide
certainty and encourage the use of conjunctional agreements in the sale of real estate.
When combined with exclusive agency agreements, the system of having
conjunctional agreements between real estate agents provides consumers with a more
effective and efficient way of buying and selling real estate through multiple agencies.
This dual system of exclusivity and cooperation provides clear benefits for
participating agents, vendors and potential purchasers alike.

The development of REIWA's Auction Code of Conduct is a logical extension of
REIWA's currently authorised MCP. The REIA understands that REIWA has
worked in close cooperation with the ACCC in finalising the Auction Code of
Conduct which was drafted, in part, as a response to an approach made to REIWA by
the ACCC. REIWA's course of action has been highly responsive to the perceived
need for such a Code and must be commended. The REIA concludes that REIWA's
Auction Code of Conduct is consistent with the REIA' s Trade Practices Act
Guidelines which are posted on the REIA website (to the extent that similar issues are
addressed) and, similarly to the MCP, will provide significant ongoing benefits in
terms of certainty and clear expectations to agents and consumers who are utilising
the auction system when buying or selling a property.

Multiple Listing Service

REIWA's multiple listing service (MLS) results in greater exposure of a vendor's
property than would be the case if conjunctional selling agreements were sought on an
individual agent-agent basis. The MLS stimulates a greater level of competition
between participating agents who are vying to enter into a conjunctional agreement
with the listing agent, but does not preclude non-participating agents from entering
into a conjunctional agreement with the listing agent. Given REIWA's clear and
transparent MLS by-laws, the MLS provides a method of selling real estate that is a
useful option for many sellers while stimulating both competition and cooperation
between agents.



Standard Exclusive Agency Agreements

Exclusive agency agreements are used around Australia as one of several means by
which a vendor may engage an agent to sell a property. Vendors do not necessarily
need to appoint an agent on an exclusive basis, however, such an appointment
provides maximum incentive for the agent to sell the property in a timely fashion and
as per the exacting lawful instructions of the vendor. It is also important to
appreciate that exclusive agency arrangements do not preclude the use of
conjunctional arrangements or, in WA, REIWA' s MLS.

REIWA' s Standard Exclusive Agency Agreements essentially provide a standard set
of forms for use by agents and consumers. These forms do not in themselves induce
consumers to invoke an exclusive arrangement, rather, they simply serve as a means
of lowering transaction costs and promoting the efficient provision of real estate
services in WA, after the decision to enter into an exclusive arrangement has already
been made. The REIA considers that the range of Standard Exclusive Agency
Agreements put forward by REIWA for authorization are fair to both agents and
consumers and that the availability of standardized forms is undoubtedly in the public
interest.

After carefully considering each of the documents put forward by REIWA for ACCC
authorisation, the REIA concludes that these will, on balance, provide public benefits
that far outweigh any potential impact on competition.

I would welcome the opportunity to discuss this submission.

Yours sincerely

Bryan Stevens
Chief Executive Officer
Real Estate Institute of Australia
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