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Dear S ir/Madam 

Port Waratah Cod Services, Pacific National and Queenslmd Rail applications for 
authorisation [A91068 - A910701 - interested party consdtrttisn 

The Australian Competition and Consumer Commission (the ACCC) has received an 
application for authorisation From Part Waratah Coal Services Limited, Pacific National 
(I\('SW) Pty Limited and QR Limited (hereafter referred to as 'the Applicants'), 

The ACCC invites you to comment on the iippliplication. Attached i s  a m a r y  of the 
authorisation process including how to make a submission to the ACCC. 

The Applicants are seeking authorisation for the proposed Vessel Queue Management 
System (VQMS) to address the imbalance between the demand for coal haulage and coal 
loading services at the Port of Nswcastlc and the capacity of the Hunter Valley cod chain in 
2008. The proposed VQMS is intended to replace the Medium T m  Capacity Balancing 
System (CBS) currently operating at the Port of  Newcastle which is due to expire on 
3 1 December 2007. The Applicants seek authorisation of the proposed VQMS for 2008 only. 

A full copy of  the application for authorisation and supporting submission i s  attached A 
copy will also be available on the ACCC's website qv;w.accc.gov,au>. 

hterim authorf sation 

The Applicants have requested interim authorisation of the VQMS so they can cornace  the 
necessary steps to implement the proposed VQMS on 1 January 2008, following the expiry of 
the cursent Medium T m  CBS. 

The ACCC endeavours to deal with requests for interim authorisation quickly. In making an 
assessment as to whether it is appropriate to grant interim authorisation, the ACCC is not 
required to undertake a h l l  assessment of the benefits and detriments likely to arise as a 
result of the proposed conduct, 



The ACCC decides whether to grant interim authorisation on a case by case basis. Should an 
applicant request interim authorisation, the ACCC will usually consider a range of factors, 
including harm to the applicant and other parties if interim is or is not granted, possible 
benefits and detriments to the public, the urgency of the matter and whether the market would 
be able to return to substantially its preinterim state if the ACCC should later deny 
authorisation. 

The ACCC seeks your comments on the request for interim authorisation by Friday, 
30 November 2007 - comments can be provided by email or fax to the contacts shown in the 
attached publication, Authorisation process - the basics. 

Request for submissions 

The ACCC invites you to make a submission on the likely public benefits and effect on 
competition, or any other public detriment, from the proposed VQMS. In particular the 
ACCC would appreciate your views on the following issues: 

the likely situation that would occur in the Hunter Valley coal chain in 2008, including 
at the Port ofNewcastle, if the proposed VQMS is not authorised 

the impact of the proposed VQMS on competition, including between coal producers 
and the two current rail providers 

the impact of the VQMS on investment in Hunter Valley coal chain capacity 

the public benefits that are likely to result ti-om the proposed VQMS. 

For further details on the public benefits and detriments the Applicants claim are likely 
to result fiom the proposed arrangement, please refer to section 5 of the attached 
supporting submission to the application. 

If you intend to provide a submission in relation to this application for authorisation, please 
do so by Wednesday, 12 Decernber 2007. As noted above, submissions in relation to the 
request for interim authorisation should be provided by 30 November 2007. 

Alternatively, if you would like to provide comnents orally, please contact Ms Jaime Martin 
on (03) 9290 1477 to organise a suitable time. 

Submissions, including a record of oral submissions, will be placed on the ACCC's public 
register subject to any request for exclusion (guidelines are attached). 



Timetable 

The ACCC will progress its assessment of the application in a timely manner. An indicative 
timetable is set out below for your information. 

Please advise if you do not wish to make a submission at this time, but would like to be kept 
informed about the progress of this matter, including receiving a copy of the ACCC's draft 
and final determinations. In doing so, please provide the appropriate contact person and 
email address for fbture co~~espondence. 

C 

You can also forward this letter to any other party who may wish to make a submission to the 
ACCC regarding the appii cations. 

This letter has been placed on the ACCC's public register. If you wish to discuss any aspect 
of this matter, please do not hesitate to contact Mr David Ilatfield on (02) 6243 1266 (or at 
david.hatfield~accc.~ov.au) or Ms Jaime Martin on (03) 9290 1477 (or at - 
jai~nc.madin@,accc.~ovLa~i). 

Friday 
16 November 2007 

Monday 
19 November 2007 

Friday 
30 November 2007 

December 2007 

Wednesday 
12 December 2007 

- 
December 2007 

- 
danuary/lFebruary 2008 

February/March 2008 

bf arch/April2008 

Scott Gregson 
Oeneral Manager 
Adjudication Branch 

Lodgement of application for authorisation and 
supporting submission. Interim authorisation also 
requested. 

Public consultation process begins. 

..-- 
Closing date for submissions on interim 
authorisation. 

ACCC decision regarding interim authorisation. 

Closing date for submissions on the substantive 
application for authorisation h m  interested 
parties. 

Applicants respond to issues raised in the public 
consultation process. --- 
ACCC issues draft detmination. 

Public consultation on draft deterrnination 
including any conference if requested. 

ACCC issues final determination. 



Port Waratah Coal Services Limited, Pacific National (NSW) Pty Limited and QR 
Limited - applications for authorisation (A91068 - A91070) 

Initial consultation - interested parties 

1. Anglo Coal Australia Pty Ltd 

2. Austar Coal Mine Pty Limited 

3. BHP Billiton - Energy Coal 

4. Bloomfield Collieries Pty Limited 

5 .  Centennial Coal Company Limited 

6.  Coal & Allied (Rio Tinto Coal Australia Pty Ltd) 

7. Donaldson Coal Pty Ltd 

8. Gloucester Coal Limited 

9. Idemitsu Australia Resources Pty Limited 

10. Integra Coal Operations Pty Ltd 

1 1. Muswellbrook Coal Company Limited 

12. Resource Pacific Limited 

13. Peabody Pacific Pty Limited 

14. White Mining Limited 

15. Whitehaven Coal Mining Pty Ltd 

16. Xstrata Coal Operations Pty Ltd 

17. Newcastle Coal Infiastiucture Group 

18. Australian Rail Track Corporation 

19. Newcastle Port Corporation 

20. Hunter Valley Coal Chain Logistics Team 

2 1. Department of Industry, Tourism and Resources 

22. NSW Department of Planning 

23. NSW Department of Primary Industry (Resources Division) 

24. Maritime Union of Australia 

25. United Mine Worke~-s Federation 

26. NSW Minerals Council 



Australian 

Commission 

What is authorisation? 
The ACCC is the independent Australian Government agency responsible for administering the Trade Practices Act 
1974 (the Act). A key objective of the Act is to prevent anti-competitive conduct, thereby encouraging competition 
and efficiency in business resulting in a greater choice for consumers in price, quality and service. 

The Act, however, allows businesses to obtain protection from legal action in certain circumstances for conduct 
that might otherwise raise concerns under the competition provisions of the Act. One way businesses may obtain 
protection is to apply for what is known as an 'authorisation' from the ACCC. Broadly, the ACCC may authorise 
businesses to engage in such conduct where it is satisfied that the public benefit outweighs any public detriment. 

In assessing the public benefits and detriments of an authorisation application, the ACCC undertakes a public 
consultation process, placing submissions on a public register. After considering submissions, the ACCC will issue 
a draft decision and provide an opportunity for a conference, The ACCC will then reconsider the application in light of 
any further submissions and release its final decision. 

Varying authorisations 
The Act also provides two mechanisms for varying authorisations. Depending on the nature of the proposed 
variation, an applicant may apply to the ACCC for a minor variation or a substitution. 

Minor variation 

The minor variation process is only available for changes that are not substantial or significant. 

When the ACCC receives a request for a minor variation, it first assesses whether the variation sought is minor, 
and then invites submissions from interested parties. 

To allow the minor variation, the ACCC must be satisfied that the variation would not result reduce the extent to which 
the public benefit outweighs any public detriment. The ACCC must then issue a determination either varying the 
original authorisation or dismissing the application. 

Revocation and substitution 

For more substantive changes, applicants may seek revocation and substitution of an authorisation. As for the 
authorisation process, the ACCC undertakes a public consultation process, issues a draft decision and provides an 
opportunity for a conference before issuing a final decision. The ACCC must assess whether the benefit from the 
conduct proposed to be authorised under the substitute authorisat ion outweighs the likely detriment. 

Parties may also seek to revoke an existing authorisation. 

In some cases the ACCC may also instigate a review of an authorisation with a view to possible revocation or substitution. 



Making submissions 
Upon receipt of an application, the ACCC writes to parties it considers may 
be interested in the matter, inviting submissions. It also encourages those 
parties to forward its letter to others who may be interested and places the 
application on its public register for all to see. 

When preparing your submission, please remember to provide details 
of the reasons for your particular views and any supporting materials you 
may have. 

The ACCC encourages submissions in writing; however, oral submissions 
can also be made. Both written and oral submissions are placed on a 
public register, 

You may request that information included in the submission be excluded 
from the public register. Submissions that are excluded from the public 
register may still be taken into account by the ACCC when conducting 
its assessment of an authorisation application. The ACCC has prepared 
guidelines for seeking exclusion from the public register, which are available 
on its website. 

Submissions should be addressed to: 

The General Manager 
Adjudication Branch 
Australian Competition and Consumer Commission 
GPO Box 3131 
CANBERRA ACT 2601 

They can also be lodged by email to adjudication@accc.gov.au or by 
facsimile on 02 6243 121 1. 

Further information 
The ACCC has a number of publications that may assist in answering further 
queries in relation to authorisation processes. The ACCC publications listed 
below are available on its website and in some cases in hard copy form. 

Guide to Authorisation 

Authorisations and notifications: a summaly 

Guidelines for excluding information from the public register for authorisation, 
merger clearance and notification processes 



Public process 

7'1-Ie Ausiralian Competition and Cons~lrner Comrnission (ACCC) is responsible for assessing non-merger 
authorisation ancl merger cioarance applications and notifications. Successfui applicants and notifying parties 
are proiecl'ed from legal action under specilic competition provisior-1s of tlie Trade Practices Acf 7974 (the 
Act). The provisio~i of such legal proteciion is not taken tightly. The ACCC's assessmeni of authorisation and 
merger clearance applicaiions and rlotilications is therefore conducted openly and transparently with extensive 
coi?snltalion. 

Under ilie Act i l ~ e  ACCC must maintain public registers of information provided in the authorisation, rnerger 
clearance and notificalion processes. The ACCC niay place ir~forriiation fro117 its public registers on the 
ACCC website. 

Can information be excluded from the public registers? 

The Act allows for applicants. noiifyiny parlies and ~nierested parties providing iriforniation about an 
authorisation on merger clearance applications or notifications to ask that the information, or parts of it, 
I3e excluded from the relevant public register. 

Under tile Act, when a request to exclude information fro117 the pub!ic register is made, the ACCC must. 
exclude tlie information from the public register if it contains the details of: 

a secret formula or process 

the cash consideration offered for the ~cquisiiion of shares or asseis 
the current costs of manufac;turing, producing or rnarkeling goods or services. 

The ACCC also Ilas cliscrelion under the Act. to exclude material from the public registers il it is satisfied that it is 
cjesirable to do so, either because of tile cor-11.idential nature of lhe rnaterial or for any other reason. 

How to request information be excluded from the public register 
- .  * : . .  . ' . i '  

The 17ade Practices ~c~ula! ions butline \.~hz; parliesncdd !o do if they wad irifbrnla!ion-prd;ided ro be - ' , 

% .  , 
9 excluded from the public register. < .  . <  t . . 

The regulaiions slate 111at if such a request is made for a whole docut~lent or parts of a document, tlie words 
'Restriction of Publication Claimed' shoi~ld appear in red writing near tlie top of each page. 

When a request is ~nade for. exclusion of part of a document, the regulations state that the words 'Restriction 
of P~rblicalior? of Part Claimed' shoulcl appear in red near Ike top of Ihe first page ancl Lhe pa11 of' the document 
for which exclusiori is requested should also he clearly marked in red. If the request concerns a clocument 
!ongef 1lm1-1 five pages, a descriptior~ of lhe whereabouts of the parts for whicl~ sxciusion is requested should 
be provided. 

I . .  I. -,. , .  . < - - <  . ; ,  , < ,  \. 
'The ACGC asks thatibu lirovidea full dopi bf the' ddcvrilcnt, Bnd < ,  apiiblic register version with the ;( ' >  .' .. 

, % 

. . 
inionl~ation lo be'excluded from.ihe public register omilied. I . . . 

You should remove headers claiming 'Cor~fidential comlwunicatioi'l from documents (for example, ernails and 
facsimiles) urlless they contain infor~naiion that yotr want excluded from the public register. If the information 
is not confidential and Ihe header cannot be removed, you should clearly state at tlie beginning of 
corr'espor~dence to the ACCC that exclusion from tlie public register is not requested. 

' .  ' 

Applicants, notifying parlies and requesting that /nformation be 6xcluded from.~hd.~ublic:re~istbr must' - 
do so when they submil the inbm~alion Lo the ACCC. Reasons mukt be provided in st~pport~ol the request.. ;; , 



I-low does the ACCC assess requests to exclude information from the public register? 

Information subject to a requesl for exclusion will not be placed on the public register while the 
ACCC assesses Ihe request. 

Tlie ACCC wiil try to respond to requests to exclude information from tlie public register within one to two 
business days. Tlie ACCC is generally able to respond much faster if requests are limited to information that 
is genuinely confidential, i f  conficlential information is clearly marked and if requests are accompanied by 
a detailed explanation of why it should be excluded from tlie public regisier. 

When the ACCC agrees to a request, the information will be excluded lrom the relevan! public register. 
This information may still be used by the ACCC under its powers under the Act. Information withheld from 
the public regisler may still be accessed Ihrough other legal processes such as under the Freedom of 
information Act 1982. 

If the ACCC clenies a reqi~est because the requesl is not accompanied l y  sufficient supporting information or 
because it considers that the iriformation is not conficlential in nature, the ACCC will inform Lhe party making 
!he reqnesi of its decision. 

If the ACCC denies a recluest, the infor~nation for which exclusion was denied wiil be considered as withdrawn 
from the ACCC's consideralion-unless ihe party advises that it wishes to withdraw or arnend the request. 
As a general rule, the ACCC will allow Ihe party one lo two business days to respond. 

If a party chooses to withdraw !he itifonnation subject to an exclusion request, the ACCC will not use the 
information h its decision-making processes. 

Generally speaking, the ACCC will decline a request to exclude information from the public register where 
that information is necessary to identify the conduct or arrangements for which protection is sought. 

Related publications 
Access lo public registers 

Merger gi~idel i~~os 19g9 

Merger review process guideh~es 

Formal merger review process guidelines 

Gc~ide lo authorisation _.._..-.-- __  .... __ 
Guide to collective bargaining notificaiions 

Guide io exclusive o'eali~~g notilications 

ACCC contacts 

Infocentre 1300 302 502 

Website wvw.accc.gov.au 

For other business information, go lo w w w . b u ~ i n e s s . ~ o v . a ~ ~ ~  

Q Cornlnonwealth of Austrelia 2007 ] ISBN 1 921227 12 5 




