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MARSIPRISM: 

I refer to your letter dated 5 January 2007 seeking comments in relation to Agsafe's 
application for revocation of its existing authorisations A90680 and A9068 1 and substitution 
in respect of its Guardian Code of Conduct. 

In Attachment A of your letter, you sought responses to a number of questions for the 
purpose of assisting the ACCC to consider the public benefits and any likely effect on 
competition arising from the Agsafe proposal. My responses to those questions are attached. 

Should you have any queries or concerns regarding the information provided, please contact 
Keith Ferguson, Principal Adviser (Rural), Workplace Health and Safety Queensland on (07) 
3872 0685. 

Yours sincerely 

PETER HENNEKEN 
Director-General L 102 I2007 
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Responses to the ACCC invitation to make submission in respect of Agsafe Limited's 
application for revocation and substitution A91027 and A91028 

The following response to the ACCC request is couched in terms of the issues which 
businesses may face as a result of being a manufacturer, retailer or distributor of agricultural 
or veterinary chemicals and the application of two pieces of relevant legislation administered 
by the Department of Employment and Industrial Relations. Although there will be other 
aspects of general health and safety (e.g. electrical, ergonomic, plant) for which industry 
members will have varying obligations and which the Agsafe Guardian Program may indeed 
address, this response is limited to those issues related only to chemical safety. 

However, there are matters involving the mentioned chemicals and downstream users or 
downstream fates which may still be central to the current enquiry but for which Workplace 
Health and Safety Queensland (WHSQ) is not able to respond directly. These include the 
extent to which those in the Agsafe Guardian Program act in active product stewardship roles 
when supplying dangerous chemicals (e.g. pesticides and herbicides) to end users and also 
the environmental fate of chemicals and the effectiveness of container recycling programs. 
Workplace compliance and positive health outcomes amongst end users (the agricultural and 
farming communities) are influenced by those in the retail and distribution chain well beyond 
the fulfillment of their regulatory obligations to provide labeled products with material safety 
data sheets. 

Environmental issues which may also concern agricultural chemicals are likely to be the 
concern of other agencies. Inadvertent entry of the chemicals into the food chain will to be 
the concerns of agencies other than WHSQ. 

The responses to the nine specific questions posed in Attachment A of your letter follow: 

1. Could you please identify the relevant legislation and provisions that your agency 
may administer which regulate the storage, handling, transport and sale of 
agricultural and veterinary chemicals? What type of businesses does this legislation 
apply to? For example, manufacturers, distributors, retailers or consumers of 
agricultural and veterinary chemicals. 

Businesses storing, handling or using agricultural and veterinary chemicals which can be 
classed as dangerous goods under Queensland's Dangerous Goods and Safety 
Management Act 2001 and the Dangerous Goods and Safety Management Regulation 
2001 will come under the ambit of these pieces of legislation. This may include both 
chemical manufacturers and agricultural and veterinary chemical distributors or retailers, 
and those who have combined roles. All dangerous goods legislation is promulgated under 
the authority of the Minister of the Department of Emergency Services but a considerable 
portion of its day to day administration comes under the control of the Department of 
Employment and Industrial Relations through WHSQ. 

As most of these businesses do not qualify as being in any way exempt by being rural 
industry, they will also have obligations under the Workplace Health and Safety Act 1995, 
and the Workplace Health and Safety Regulation 1997. Specific obligations with respect 
to agricultural chemicals arise from the Regulation Part 13 - Hazardous Substances. 
Queensland manufacturers of both agricultural chemicals and veterinary chemicals will 
have obligations as: 



employers (termed relevant persons); and 
manufacturers of substances supplied to secondary suppliers or directly to 
workplaces. These obligations are for the: 

i. preparation, amending and reviewing of material safety data sheets; . . 
t i .  providing material safety sheets. 

Those businesses which are operating as suppliers of hazardous substances have 
obligations to: 

provide material safety sheets to workplaces (relevant person -employers); 
label containers correctly. 

2. How does the agency ensure that businesses comply with this legislation? For 
example, are their audits or inspections conducted by the agency? 

For all matters controlled by the workplace health and safety legislation, workplaces in 
Queensland are subject to inspection by WHSQ's inspectors. Additionally, under a 
Memorandum of Understanding arrangement with the Department of Emergency Services, 
WHSQ inspectors also administer compliance activities to monitor compliance with the 
Dangerous Goods Safety Management Act. These inspections may be in the form of 
investigation following complaint or following an accident or incident. For the purposes 
of preventative health and safety, workplace sectors are subject to programmed audits or 
occasionally to targeted programs programs. Chemical handling businesses in roles of 
manufacturers, suppliers and chemical users were last subject to a wide ranging audit in 
2003. This audit program included some agricultural retailers and distributors although 
that sector was not specifically segregated from the overall program. The program 
assessed the performance of chemical users in terms of their assigned obligations under 
both Dangerous Goods Safety Management and Workplace Health and Safety legislation. 

3. Is there a requirement in the legislation, regulations or practice of the agency that 
businesses must obtain accreditation through the Agsafe Guardian Program as a 
means of demonstrating compliance with the legislation? 

There is no requirement for retailers and distributors of agricultural and veterinary 
chemicals to obtain accreditation through the Agsafe Guardian Program under either the 
Workplace Health and Safety Act or the Dangerous Goods Safety Management Act or 
their respective Regulations. However because these regulatory instruments are largely 
outcomes focused and non-prescriptive in specifying means of compliance, industry codes 
of practice which support the objectives of the legislation are useful adjuncts and provide 
the mechanism by which obligation holders turn to their industry organisations to gain 
information and support to assist them in meeting their obligations. 

It is well understood that to ensure an industry meets its obligations the majority of 
resources have to come from the industry sector itself and cannot possibly be provided by 
a regulatory authority. Please see the response to Question 9 in relation to demonstrating 
compliance under the Agsafe's program. 



4. Does the legislation provide for sanctions to be imposed on businesses who fail to 
meet the legislative requirements? If yes, could you please explain what sanctions 
are available? 

WHSQ Inspectors are able to issue a wide range of sanctions to agricultural chemical and 
veterinary chemical distributors or retailers in relation to their undertakings and non- 
compliance with Workplace Health and Safety legislation. 

The first level of sanction may come as a verbal notice to desist from a particular course 
of action and to make immediate alterations to the method of work so that any non- 
compliance identified by an inspector is immediately remedied. 

The second level of sanction is in the form of a written improvement notice whereby the 
relevant person (employer) is directed to take steps to identify risks or mitigate risk which 
has been identified at the workplace. Improvement notices usually have a time frame in 
which to complete the improvements. 

The third level of sanction is in the form of a prohibition notice, in which the relevant 
person will be prohibited from undertaking certain activities or using particular plant or 
equipment, or processes. Prohibition notices are effective immediately and are 
accompanied by improvement notices directed at mitigating the risk (usually by finding a 
safe alternative method). 

Sanctions can also be of the direct financial kind in the form of infringement notices 
accompanied by a monetary penalty. These may be issued as a result of not complying 
with the direction of a previous notice. 

Lastly, relevant persons may face a prosecution as the result of an accident or incident in 
which immediate or imminent risk has been identified. Financial penalties may be severe 
in the case of a successful prosecution. 

In terms of dangerous goods storage, WHSQ officers acting as Authorised Officers under 
the Dangerous Goods Safety Management Act and Regulation may impose directives on 
the duty holder of a dangerous goods location in relation to a wide range of issues relating 
to the storage and handling of dangerous goods which will include agricultural chemicals 
and some veterinary chemicals. Directives may be either verbal or written. 

5. Does the agency issue compliance certificates or any other mechanism to certify that 
a business has complied with the relevant legislative requirements? 

WHSQ does not provide compliance certificates to certify that a business has complied 
with the relevant legislation. 

6 .  Does the agency receive complaints about businesses who may not be complying 
with the legislative requirements? If yes, what happens to these complaints and 
who lodges these complaints? 

WHSQ receives complaints about businesses which may not be complying with relevant 
legislation from a number of sources. Complaints tend to be lodged by employees, ex- 
employees, concerned identified members of the public (who may occasionally include 
customers), anonymous members of the public, from neighboring businesses and 



community groups (e.g. schools), and also from competitors. Complaints are graded 
according to internal criteria for investigation with priority given to those where there is a 
direct and immediate threat to workers or members of the public from activities 
happening at a workplace. 

7. Does the agency receive complaints about Agsafe's Guardian program? If yes, 
please outline the nature of the complaints. 

WHSQ does not receive complaints directly about Agsafe's Guardian Program. No 
complaints about the named program have ever been received. 

8. Does the agency support the ability for Agsafe and its members to boycott (through 
the imposition of trading sanctions) any business involved in the storage, handling, 
transport and distribution of agricultural and veterinary chemicals that has not 
been accredited under the Guardian Program? Please explain why or why not. 

WHSQ does not have the capacity under its legislative head of power to actively promote 
or boycott programs such as the Agsafe Guardian Program; neither can it be in a position 
to be seen to afford commercial advantage to one enterprise over another; these matters 
are best left to the ACCC. Apart from the one major exception involving the prohibition 
on sale of asbestos containing materials, WHSQ administered legislation cannot interfere 
in legal business transactions between other parties. However, the agency can say that the 
Guardian program appears to provide a framework consistent with better farm chemical 
safety outcomes and therefore supports the program. The agency would not object to 
findings by ACCC in favor of the Agsafe submission. 

9. The accreditation scheme administered by Agsafe has been in operation for a 
number of years. What has been the agency's experience with the Agsafe 
accreditation scheme? Does the agency have any comments about the benefits of the 
Agsafe accreditation scheme? 

Agsafe have spent considerable resources engaging with WHSQ and the Department of 
Emergency Services to ensure that the programs they offer are constructed with close 
reference to the requirements of legislation specific to Queensland. On the operational 
side, WHSQ has been aware that Agsafe has promoted its programs for the purpose of 
responsible use of chemicals in Australia in a situation where any other assistance is 
virtually unavailable. In that respect it has been an excellent example of industry 
implementing performance based injury and environmental risk management. 
It is possible there have been positive flow-on benefits from the program with respect to 
safe handling and storage of these chemicals on farms because of the interaction between 
primary producers and trained industry personnel. 

An audit program was conducted by WHSQ in 2003 across businesses in Queensland 
handling and storing dangerous goods. Non-metropolitan businesses which included a 
significant number of suppliers of agricultural chemical had a greater extent of 
compliance with legislation than was observed in larger, better resourced metropolitan 
businesses. One of the reasons postulated, though it remained unproven, was that the 
business in non-metropolitan areas had benefited from some previous training through an 
Agsafe program. 


