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Dear Mr Gregson 

Notification of third line forcing - Woolworths Limited 

We act for Woolworths Limited. 

We attach a notification of exclusive dealing for lodgment under section 93(1) of the Trade 
Practices Act 1974 (Cth) and a cheque in the amount of $100, being the prescribed lodgement 
fee. 

The proposed third line forcing conduct involves the acquisition by Woolworths of fresh 
produce for re-supply to retail customers on the effective condition that fresh produce suppliers 
hire crates from BIS Cleanaway Limited, trading as CHEP. 

The proposed third line forcing conduct is very technical in nature and will only occur if the 
reasoning of the Full Federal Court in the Queensland Aggregates Pty Ltd & Anor v TPC (1 981) 
ATPR 40-236 is accepted as being applicable to Woolworths' proposed relationship with its 
fresh produce suppliers. 

That is, the proposed third line forcing conduct will only occur if Woolworths' offer to acquire 
fresh produce from its suppliers could be properly characterised (applying the reasoning of the 
Full Federal Court in QueenslandAggregates) as an offer by Woolworths to supply a revenue 
stream to its fresh produce suppliers. 

The proposed conduct will give rise to a clear benefit to the public because it will: 

create cost savings for many of Woolworths' fresh produce suppliers; 

provide CHEP with the certainty it requires to commission the manufacture of the 
crates, allowing CHEP to supply a new, innovative product; 

reduce handling of fresh produce and result in better quality fresh produce being 
available to consumers; 
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result in public health benefits since; and 

result in environmental benefits. 

Please contact us if you require any further information about the proposed conduct. 

Thank you for your assistance. 

hours sincerely /lm 
dharon Henrick 
Partner 
Direct line +61 2 9296 2294 

fax +6 1 2 9296 3999 
ail sharon.henrick@mallesons.com 
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Form G 
Commonwealth of Australia 

Trade Practices Act 1974 - subsection 93(1) 
NOTIFICATION OF EXCLUSIVE DEALING 

CONSUMER COMMISSION 
SVDNFY 

2 9 OCT 2001 

To the Australian Competition and Consumer Commission: 

Notice is hereby given, in accordance with subsection 93 (1) of the Trade Practices Act 1974, of 
particulars of conduct or of proposed conduct of a kind referred to subsections 47 (2), (3), (4), ( 5 ) ,  
(6), (7), (8) or (9) of that Act in which the person giving notice engages or proposes to engage. 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1 Applicant 

(a) Name of person giving notice: 

Woolworths Limited ABN 88 000 014 675 ("Woolworths") dq 3 \ 9 d 

(b) Short description of business carried on by that person: 

Woolworths is an Australian retail company listed on the ASX. The company is 
made up of a number of businesses including, relevantly, grocery retail businesses 
which sell fresh produce. 

(c) Address in Australia for service of documents on that person: 

C/- Sharon Louise Henrick 
Partner 
Mallesons Stephen Jaques 
Level 61 
Governor Phillip Tower 
1 Farrer Place 
Sydney NSW 2000 

2 Notified arrangement 

(a) Description of the goods or services in relation to the supply or acquisition of 
which this notice relates: 

Foldable, returnable plastic crates used to transport and store fresh produce. 

(b) Description of the conduct or proposed conduct: 

The proposed conduct will involve the acquisition by Woolworths of fresh 
produce for re-supply to retail customers on the condition that the suppliers of the 
fresh produce use foldable, returnable plastic crates that comply with 
Woolworths' specifications. BIS Cleanaway Limited, trading as CHEP 
("CHEP), is currently the only supplier of plastic crates that meet Woolworths' 
specific packaging requirements. An acquisition of fresh produce by Woolworths 
on the effective condition that fresh produce suppliers hire crates from CHEP 
does not amount to third line forcing conduct. 
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However, based on the reasoning of the Full Court of the Federal Court in the 
Queensland Aggregates case', the Commission may place an alternative 
characterisation on the conduct and characterise the conduct as an offer by 
Woolworths to fresh produce suppliers of a right to earn a revenue stream on the 
effective condition that the fresh produce suppliers hire crates from CHEP. 

Woolworths may also refuse to purchase fresh produce from suppliers, in other 
words refuse to supply a revenue stream, for the reason that the supplier will not 
agree to hire plastic crates that comply with Woolworths' packaging 
requirements, being those plastic crates that are currently only available through 
CHEP. 

3 Persons, or classes of persons, affected or likely to be affected by the notified conduct 

(a) Class or classes of persons to which the conduct relates: 

Suppliers of fresh produce to Woolworths. 

(b) Number of those persons: 

(i) At present time: 

Approximately 400 suppliers of fresh produce to Woolworths. 

(ii) Estimated within the next year: 

Approximately 400 fresh produce suppliers. 

(c) Where number of persons stated in item 3 (b) (i) is less than 50, their names and 
addresses: 

Not applicable. 

4 Public benefit claims 

(a) Arguments in support of notification: 

First, the proposed conduct will create cost savings for many growers who use 
packaging materials to supply their fresh produce to Woolworths. 

Currently, many fresh produce suppliers use cardboard cartons, which cost the 
suppliers approximately $1.50 each. In contrast, CHEP's plastic crates will cost 
suppliers approximately $0.72 each, plus any applicable relocation costs, at an 
average of $0.20 per crate. This constitutes a significant cost saving for many 
fresh produce suppliers, which is likely to have beneficial flow-on effects for 
Woolworths and for consumers of fresh produce. 

It is unlikely that the cost savings benefit could be realised in the absence of the 
proposed conduct, since the lower price that Woolworths' fresh produce suppliers 
will pay for the crates is related to Woolworths' ability to offer CHEP a relatively 
high level of demand for the crates. 

' Queensland Aggregates Pty Ltd & Anor v TPC (198 1) ATPR 40-236. 
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Secondly, the proposed conduct will provide CHEP with the certainty it requires 
to commission the manufacture of the crates, allowing CHEP to supply an 
innovative product 

Woolworths' relatively high level of demand for crates will provide CHEP with 
the certainty it requires to commission the manufacture of the crates. As a result, 
CHEP will be able to supply an innovative product that meets Woolworths' 
specifications and that will be superior to its competitors in terms of price and 
quality. CHEP's conduct will stimulate competition for the supply of packaging 
products in the future. 

Thirdly, the proposed conduct will reduce handling offiesh produce and result in 
better quality fiesh produce being available to consumers 

In a number of cases, it is expected that fresh produce will be harvested directly 
into the crates, then transported and displayed for sale in the same crates. 

In contrast, fresh produce is currently frequently transferred from one container to 
another for transport from the farm gate to a logistics centre and transferred again 
into another display container at a retail outlet. 

Accordingly, use of the particular foldable returnable plastic crates will reduce the 
risk of fresh produce being contaminated or damaged by handling, and is likely to 
result in better quality fresh produce being available in supermarkets. In the 
absence of the proposed conduct, this benefit could not be realised. 

Fourthly, the proposed conduct will result in public health benefits 

Plastic crates also offer public health benefits relative to cardboard boxes, because 
the plastic crates are well ventilated and can be cleaned effectively. This has 
resulted in plastic crates' performing better than cardboard boxes when 
performance has been measured with health and safety criteria. 

Fifthly, the proposed conduct will result in environmental benefits 

Finally, plastic crates are a more environmentally friendly product than cardboard 
alternatives. The plastic crates can be cleaned and re-used over a longer period of 
time than cardboard boxes since cardboard cartons must be disposed of after one 
use. 

(b) Facts and evidence relied upon in support of these claims: 

We are instructed that in case studies conducted in the United States of America 
in or around 1998, plastic crates were found to be more hygienic than cardboard 
boxes. Additionally, a price comparison conducted in or around 1999 showed 
plastic crates to be cheaper than cardboard boxes. 

5 Market definition 

Provide a description of the market(s) in which the goods or services described at 2 (a) are 
supplied or acquired and other affected markets including: significant suppliers and 
acquirers; substitutes available for the relevant goods or services; any restriction on the 
supply or acquisition of the relevant goods or services (for example geographic or legal 
restrictions): 

3 
9063438-1 third line forcing notificatio.doc 



The proposed conduct will affect markets for supply of fresh produce and markets 
for supply of packaging products. In markets for supply of fresh produce, the 
proposed conduct will result in benefits to the public. In markets for supply of 
packaging products, the conduct will encourage packaging suppliers' innovation 
and price competition. 

The proposed conduct will have beneficial flow-on effects in retail markets for 
fresh produce, including reduced costs, increased competition and better quality 
fresh produce being available for consumers. 

All of the affected markets are already characterised by vigorous competition. 

6 Public detriments 

(a) Detriments to the public resulting or likely to result from the notification, in 
particular the likely effect of the notified conduct on the prices of the goods or 
services described at 2 (a) above and the prices of goods or services in other 
affected markets: 

There will be no public detriments resulting from the proposed conduct. 

(b) Facts and evidence relevant to these detriments: 

Although Woolworths' fresh produce suppliers will be require to use CHEP's 
plastic crates, the price and quality advantages to the suppliers of using CHEP's 
plastic crates will outweigh any detriment. 

Further, fresh produce suppliers would need to obtain packaging products from 
third parties in any event. 

Moreover, Woolworths' and fresh produce suppliers' interests are aligned as they 
each wish to participate in the supply of high quality fresh produce to the retail 
grocery market at the lowest possible cost and in a way which will stimulate 
demand for their products. That will stimulate competition and be beneficial for 
consumers. 

As noted above, fresh produce suppliers may incur less cost in hiring crates than 
they would in the absence of the proposed conduct. 

The proposed conduct may involve technical third line forcing but is not conduct 
of a type subsections 47(6) or (7) of the Trade Practices Act 1974 seeks to 
prevent. 
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7 Further information 

(a) Name, postal address and contact telephone details of the person authorised to 
provide additional information in relation to this notification: 

C/- Sharon Louise Henrick 
Partner 
Mallesons Stephen Jaques 
Level 61 
Governor Phillip Tower 
1 Farrer Place 
Sydney NSW 2000 

Dated: 25 October 2007 

S ed bylon behalf of the applicant k 

I a p e )  TI4 ... tLL urn s n LFWW .... .................... 4 4 a v a  

(Position in organisation) 
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DIRECTIONS 

1. In lodging this form, applicants must include all information, including 
supporting evidence that they wish the Commission to take into account in 
assessing their notification. 

Where there is insufficient space on this form to furnish the required information, 
the information is to be shown on separate sheets, numbered consecutively and 
signed by or on behalf of the applicant. 

2. If the notice is given by or on behalf of a corporation, the name of the corporation 
is to be inserted in item 1 (a), not the name of the person signing the notice, and 
the notice is to be signed by a person authorised by the corporation to do so. 

3. Describe that part of the business of the person giving the notice in the course of 
the which the conduct is engaged in. 

4. If particulars of a condition or of a reason of the type referred to in section 47 of 
the Trade Practices Act 1974 have been reduced in whole or in part to writing, a 
copy of the writing is to be provided with the notice. 

5 .  Describe the business or consumers likely to be affected by the conduct. 

6 .  State an estimate of the highest number of persons with whom the entity giving 
the notice is likely to deal in the course of engaging in the conduct at any time 
during the next year. 

7. Provide details of those public benefits claimed to result or to be likely to result 
from the proposed conduct including quantification of those benefits where 
possible. 

8. Provide details of the market(s) likely to be affected by the notified conduct, in 
particular having regard to goods or services that may be substitutes for the good 
or service that is the subject matter of the notification. 

9. Provide details of the detriments to the public which may result from the 
proposed conduct including quantification of those detriments where possible. 
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