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Executive summary 

The ACCC proposes to grant authorisation to application A90990 for three years. 

On 28 October 2005, Woodside Energy Ltd (Woodside), Benaris International Pty Ltd 
(Benaris) and CalEnergy Gas (Australia) Ltd (CalEnergy) lodged application for 
authorisation A90990 with the Australian Competition and Consumer Commission 
(ACCC). 

Woodside, Benaris and CalEnergy (the Applicants) seek authorisation for three years 
to make and give effect to a contract, arrangement or understanding relating to the 
common terms and conditions (including price) upon which liquefied petroleum gas 
(LPG) produced by the Otway Gas Project will be offered for sale, and to jointly 
market and sell that LPG to a common customer or customers. 

Interim authorisation 

The ACCC granted interim authorisation to the Applicants on 16 November 2005 to 
commence contract negotiations and the marketing and sale of LPG to be produced 
and delivered by the Otway Project in May/June 2006 up until December 2006. 

Assessment of public detriment and benefit 

The Otway Project is a joint venture between each of the applicants and Origin 
Energy Ltd (Origin). Benaris and CalEnergy hold minority interests in the joint 
venture, and will consequently control relatively small volumes of the LPG produced 
in Victoria. 

The Applicants advise that in the absence of authorisation, it is quite possible that 
Benaris and CalEnergy would sell their LPG entitlements to Woodside or Origin. 
Given this, and the higher cost of marketing small volumes of LPG, the ACCC 
considers the most likely counterfactual to be that Benaris and CalEnergy will sell 
their entitlements to either of the other joint venture participants.  

In light of the accepted counterfactual, and given the separate marketing of the 
remaining significant participant in the Otway Project, Origin, and the small volumes 
of LPG produced by Benaris and CalEnergy, the ACCC considers that little, if any, 
anti-competitive detriment is likely to result from the joint marketing arrangement 
proposed by the Applicants.  

Even if Benaris and CalEnergy were to independently market their LPG absent 
authorisation, the separate marketing of Origin’s LPG and the competitive constraint 
provided by LPG producers from other gas fields and refineries would limit the anti-
competitive detriment generated by the proposed arrangement. 

The ACCC is satisfied that the proposed arrangement is likely to result in limited 
benefit in the form of cost savings to Benaris and CalEnergy. 
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Balance of public benefits and anti-competitive detriment  

The ACCC considers that in all the circumstances, the public benefit is likely to 
outweigh the public detriment. 

Therefore the ACCC proposes to grant authorisation A90990 to the Applicants in 
respect of the negotiation and establishment of a joint marketing arrangement for 
three years.  
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1 Introduction 

1.1 The Australian Competition and Consumer Commission (the ACCC) is the 
Australian Government agency responsible for administering the Trade 
Practices Act 1974 (the TPA). A key objective of the TPA is to prevent anti-
competitive arrangements or conduct, thereby encouraging competition and 
efficiency in business, resulting in greater choice for consumers in price, 
quality and service. 

1.2 The TPA, however, allows the ACCC to grant immunity from legal action for 
anti-competitive conduct in certain circumstances. One way in which parties 
may obtain immunity is to apply to the ACCC for what is known as an 
‘authorisation’. Broadly, the ACCC may ‘authorise’ businesses to engage in 
anti-competitive arrangements or conduct where it is satisfied that the public 
benefit from the arrangements or conduct outweighs any public detriment. 

1.3 The ACCC conducts a comprehensive public consultation process before 
making a decision to grant or deny authorisation. Upon receiving an 
application for authorisation, the ACCC invites interested parties to lodge 
submissions outlining whether they support the application or not, and their 
reasons for this. 

1.4 The TPA requires that the ACCC then issue a draft determination in writing 
proposing either to grant the application (in whole, in part or subject to 
conditions) or deny the application. In preparing a draft determination, the 
ACCC will take into account any submissions received from interested parties. 

1.5 Once a draft determination is released, the applicant or any interested party 
may request that the ACCC hold a conference. A conference is generally 
called by a party dissatisfied with the ACCC’s decision and provides 
interested parties with the opportunity to put oral submissions to the ACCC in 
response to a draft determination. The ACCC will also invite interested parties 
to lodge written submissions on the draft. 

1.6 The ACCC then reconsiders the application taking into account the comments 
made at the conference (if one is requested) and any further submissions 
received and issues a written final determination. Should the public benefit 
outweigh the public detriment the ACCC may grant authorisation. If not, the 
authorisation may be denied. 

1.7 The ACCC also has the power to grant interim authorisation, at the time the 
application is lodged or at a later stage. Interim authorisation protects the 
arrangements for which authorisation is sought from legal action under the 
TPA while the ACCC considers and evaluates the merits of the application. 

The application for authorisation 

1.8 On 28 October 2005 Woodside Energy Ltd (Woodside), Benaris International 
Pty Ltd (Benaris) and CalEnergy Gas (Australia) Ltd (CalEnergy) lodged 
application for authorisation A90990 with the ACCC. 
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1.9 Authorisation is sought for Woodside, Benaris and CalEnergy (the Applicants) 
to make and give effect to a contract, arrangement or understanding, a 
provision of which would have the purpose, or would have or might have the 
effect, of substantially lessening competition within the meaning of section 45 
of the TPA. 

1.10 Broadly, the Applicants seek authorisation for all contracts, arrangements or 
understandings relating to the common terms and conditions (including price) 
upon which liquefied petroleum gas (LPG) produced by the Otway Project for 
and on behalf of each of them will be offered for sale, and to jointly market 
and sell that LPG to a common customer or customers. The Otway Project is 
an unincorporated joint venture between each of the Applicants and Origin 
Energy Resources Ltd (Origin). 

1.11 The Applicants are seeking authorisation for three years. 

Interim authorisation 

1.12 At the time of lodging the application, the Applicants requested interim 
authorisation for the proposed arrangement. 

1.13 The ACCC granted interim authorisation to the Applicants on 
16 November 2005, thereby allowing the Applicants to commence contract 
negotiations and to jointly market and sell LPG to be produced and delivered 
by the Otway Project in May/June 2006 until December 2006. 

Chronology 

1.14 Table 1.1 provides a chronology of significant dates in the consideration of 
this application. 

Table 1.1  Chronology of application for authorisation A90990 

Date Action 

28 October 2005 Application for authorisation lodged with the ACCC, including 
an application for interim authorisation. 

10 November 2005 Closing date for submissions from interested parties in relation 
to the Applicants’ request for interim authorisation. 

16 November 2005 The ACCC granted interim authorisation to the Applicants to 
commence contract negotiations and the marketing and sale of 
LPG to be produced and delivered from the Otway Project in 
May/June 2006 until December 2006. 

5 December 2005 Closing date for submissions from interested parties in relation 
to the substantive application for authorisation. 

15 February 2006 Draft determination issued. 
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2 Background 

The LPG market in Australia 

2.1 LPG is the generic name for mixtures of hydrocarbons (mainly propane and 
butane), which when compressed change from a gaseous to liquid state. LPG 
is used as fuel in a range of applications, and occurs naturally in crude oil and 
natural gas production fields and as a by-product in petroleum refining. 

2.2 The LPG market can be characterised into two use categories: 

 traditional—commercial and residential uses (propane) and 

 Autogas—road transport uses (mixture of propane and butane). 

2.3 As traditional use LPG and Autogas are different blends of LPG, they are not 
interchangeable.1 Traditional use LPG is mainly consumed in regional or 
country areas that do not have access to natural gas.2 Autogas is used in high 
consumption vehicles such as taxis, small delivery vehicles and private cars, 
and largely consumed in metropolitan and large regional areas.3  

2.4 During the 2003-04 financial year, Australia produced 5701 mega litres (ML) 
of LPG, of which approximately 81 per cent was naturally occurring.4 The 
sources of naturally occurring LPG in Australia are the Bass Strait, Cooper 
Basin in Central Australia, North West Shelf in Western Australia and the 
Surat Basin in Queensland.5 The major companies involved in extracting 
naturally occurring LPG in Australia include Esso, BHP Billiton, Wesfarmers, 
Woodside and Santos.  

2.5 The companies involved in refinery production in Australia include 
ExxonMobil, Shell, BP and Caltex. Refinery production is from Bulwer Island 
and Lytton in Queensland, Clyde and Kurnell in New South Wales, Altona 
and Lara in Victoria and Kwinana in Western Australia.6 

2.6 Distributors of LPG and Autogas in Australia include BP, Caltex, Shell, BOC 
Gases Australia, Kleenheat Gas (Wesfarmers), Elgas, Gogas (Shell), and 
Vitalgas (Origin and Caltex). 

2.7 In 2003-04, 2418 ML of LPG (or 42 per cent of production) was exported, 
mainly from Western Australia, and 522 ML (or 15 per cent of consumption) 

                                                 
1  LPG Autogas, Frequently Asked Questions, viewed 17 January 2006, 

<www.lpgAutogas.com.au/faq.cfm>. 
2  Woodside, Benaris and CalEnergy, Submission to the ACCC, 28 October 2005, p. 8. 
3  ibid., p. 9. 
4  Department of Industry, Tourism & Resources, Liquefied Petroleum Gas (LPG) Frequently Asked 

Questions, October 2005, available via <www.industry.gov.au>, p. 1. 
5  Energy Safe Victoria (formerly Office of Gas Safety), LP Gas in Australia, viewed 

31 January 2006, <www.ogs.vic.gov.au> following the links to ‘Introduction’ then ‘Australia’s 
Gas Resources’. 

6  ibid. 
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was imported, mainly to New South Wales and Queensland.7 Though 
Australia is a net exporter of LPG, there is a shortage of propane in the eastern 
states and thus imports are necessary. It is more cost effective for Western 
Australian producers to export LPG, including to Japan and China, rather than 
ship it to the eastern states.8 New South Wales and Queensland import propane 
mainly from Saudi Arabia.9 

2.8 The Applicants submit that, typically, twelve month contracts for the sale of 
LPG (to commence in January) are negotiated in November/December of each 
year. The negotiations for LPG supply in 2006 were therefore conducted in 
November/December 2005. Negotiations will be conducted in 
November/December 2006 for LPG to be produced and delivered in 2007. 

LPG production in Victoria 

2.9 Victorian produced LPG occurs naturally in gas fields in the Bass Strait and is 
also produced by oil refineries in Altona and Lara. 

2.10 Victoria has the largest LPG consumption in Australia, accounting for 
approximately 44% of total national consumption.10 The Applicants submit 
that it is expected there will be 1495 kilo tonnes (kt) of LPG produced in 
Victoria in 2006 (including anticipated production from the Otway Gas and 
BassGas Projects).11 They also submit that approximately 415 kt will be 
exported and 145 kt will be taken into ExxonMobil’s affiliate Qenos 
petrochemical installation so that 935 kt (or approximately 63 per cent) of 
Victorian produced LPG would have been available for sale during the 
November/December 2005 negotiations.12 Of that amount, the Applicants 
submit that 729 kt (or 78 per cent) is expected to be used in the Autogas sector 
and 206 kt in the traditional use sector.13 

2.11 In its submission to the ACCC, Elgas states that there is an oversupply in 
Victoria in terms of the total LPG production.14 The Applicants submit that 
any surplus is likely to go to New South Wales and South Australia 
(anticipated to include 28 kt of Autogas and 12 kt of traditional use LPG) or 
exported to countries such as China, Japan and the Pacific (anticipated to be 
415 kt of LPG).15 

                                                 
7  Department of Industry, Tourism & Resources, Liquefied Petroleum Gas (LPG) Frequently Asked 

Questions, October 2005, available via <www.industry.gov.au>, p. 2. 
8  ibid. 
9  ibid., p. 5. 
10  Energy Safe Victoria (formerly Office of Gas Safety), LP Gas in Australia, viewed 

31 January 2006, available via <www.ogs.vic.gov.au> following the links to ‘Introduction’ then 
‘Australia’s Gas Resources’. 

11  Woodside, Benaris and CalEnergy, Submission to the ACCC, 28 October 2005, pp. 7-8. 
12  ibid., p. 8. 
13  ibid., p. 10. 
14  Elgas Ltd, Submission to the ACCC, 10 November 2005, p. 4. 
15  Woodside, Benaris and CalEnergy, Submission to the ACCC, 28 October 2005, pp. 10. 
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2.12 Based on data in the Victorian Essential Services Commission final report The 
Supply of Bottled LPG in Victoria (ESC report)16 and an ABARE report for 
the Autogas Taskforce of the Australian Liquefied Petroleum Gas Association 
(ALPGA report),17 the Applicants submit the volumes of LPG produced in 
Victoria in 2006 will be as set out in Table 2.1 below. 

Table 2.1  LPG supply in Victoria 

Supplier Approximate LPG 
available for sale 

Percentage of Victorian 
produced LPG (available 
for sale) 

Bass Strait 

- BHP 

- Exxon 

700 kt 

- 1115 kt produced 

- approximately 415 kt 
exported 

75% 

Refineries 

- Altona (ExxonMobil): 
160 kt 

- Lara (Shell: 115 kt) 

130 kt 

- 275 kt produced 

- ExxonMobil plan to 
take 145 kt to affiliate 
petrochemical plant 
Qenos 

14% 

Otway joint venture 50 kt (110 kt in 2007) 5% 

Yolla joint venture 55 kt (80 kt in 2007) 6% 

Totals 935 kt 

- 1495 kt produced 

100% 

 

2.13 The amount of Otway produced LPG is expected to be only 5 per cent of LPG 
produced in Victoria in 2006, however, this amount is expected to more than 
double in 2007. Overall, this is likely to increase the proportion of LPG 
produced in Victoria that is attributable to the Otway joint venture, and thus 
the proportion attributable to each of the project’s participants. Based on the 
2006 production projections above, the Otway joint venture appears likely to 
produce a volume closer to 10 per cent of total LPG produced in Victoria in 
2007 and 2008. 

LPG customers in Victoria 

2.14 Producers of LPG supply retail distributors, as well as large customers that 
distribute LPG themselves.  

                                                 
16  June 2002. 
17  Australian Liquefied Petroleum Gas Supply Research Study 2000 to 2020, May 2003. 
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2.15 The Applicants submit that, based on the ESC Report and ALPGA Study, 
customers of the traditional use LPG produced in Victoria are: 

 Elgas—50% 

 Wesfarmers Kleenheat—15% 

 Origin—8% 

 alternative customers (Supagas, Treston Gas and Power Gas)—10% 

 customers in New South Wales and South Australia—17%. 

2.16 The customers for the Autogas sector in Victoria are: 

 ExxonMobil—24% 

 Shell—17% 

 Unigas (Elgas / Wesfarmers Kleenheat)—16% 

 Woolworths—12% 

 Vitalgas (Origin / Caltex)—11% 

 BP—7% 

 others customers including Independent Fuels, 7 Eleven and Milemaker—
7% 

 customers in South Australia—6%. 

LPG prices 

2.17 The price of LPG in Australia is closely linked to international prices as 
Australian producers are able to export LPG and the eastern states need to 
import propane.18 International prices are determined on a monthly basis 
according to the Saudi Aramco Contract Price (Saudi Contract Price). The 
Saudi Contract Price is set according to the average of propane and butane 
prices and is the price for LPG delivered ‘free on board’ (that is, buyer is 
responsible for freight and insurance) in the relevant month for which the 
contract price has been posted. The world demand for LPG is steadily 
increasing, particularly in Asia, and correspondingly there appears to be a 
longer term trend of gradually rising Saudi Contract Prices.19 

2.18 The Applicants submit that virtually all wholesale LPG in Australia is sold at 
the monthly Saudi Contract Price plus a premium reflecting the notional cost 
of transporting LPG from Saudi Arabia to Australia, including freight, 

                                                 
18  Department of Industry, Tourism and Resources, Liquefied Petroleum Gas (LPG) Frequently 

Asked Questions, October 2005, available via <www.industry.gov.au>, p. 2. 
19  ibid., p. 3. 
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insurance and loss, storage and handling, and the cost of an import terminal.20 
Prices determined in this way are referred to as import parity prices. 

2.19 However, Elgas submits that at present, prices in the Otway region are 
primarily determined according to the export parity price of Esso Australia 
Resources Pty Ltd (Esso) and BHP Billiton Petroleum (Bass Strait) Pty Ltd 
(BHP). Export parity prices are prices adjusted for transportation and other 
costs to international buyers. Elgas also submits that over a reasonable period, 
the ceiling on Australian wholesale LPG prices is the import parity price.21 

2.20 The Applicants submit that Elgas’ submission that prices are determined 
according to export parity prices ignores the fact that Esso and BHP export 
LPG rather than sell it domestically for reasons other than price. Such reasons 
include a desire to remain connected to growing consumption areas overseas 
and the declining demand for LPG in the eastern states of Australia.22 

2.21 The Applicants submit that the premium paid to producers of LPG (that is the 
amount over and above the Saudi Contract Price) constitutes a small 
percentage of the overall price of wholesale LPG and thus has little impact on 
the price of LPG.23 The Applicants also consider that the oversupply of LPG 
in Victoria and the increase in the Saudi Contract Price has resulted in a 
downward trend of the premium paid for LPG.24 

2.22 The retail price of LPG reflects the wholesale price plus other costs including 
GST, marketing, distribution and storage costs within Australia, wholesale and 
retail margins, franchise fees, overheads, bulk breaking costs. As the Saudi 
Contract Price is set on a monthly basis, retail price volatility is caused 
primarily by strong competition in the local retail market.25  

2.23 The price of traditional use LPG for domestic purposes is higher than Autogas 
because the storage and dispensing methods are more expensive and the 
administrative costs involved in taking orders, billing and customer services 
are higher.26 

The Otway Project 

2.24 The Otway Project is an unincorporated joint venture between Woodside, 
Origin Energy Resources Ltd (Origin), Benaris and CalEnergy. As previously 
mentioned, Origin is not a party to the LPG joint marketing arrangement for 
which authorisation is sought. The project involves the development of the 
Thylacine and Geographe gas fields, discovered in 2001 and located 

                                                 
20  Woodside, Benaris and CalEnergy, Submission to the ACCC, 28 October 2005, p. 11. 
21  ibid., p. 3. 
22  Woodside, Benaris and CalEnergy, Supplementary submission to the ACCC, 30 November 2005, 

p. 2. 
23  ibid. 
24  Woodside, Benaris and CalEnergy, Submission to the ACCC, 28 October 2005, p. 13 and 

Supplementary submission to the ACCC, 30 November 2005, p. 2. 
25  Department of Industry, Tourism and Resources, Liquefied Petroleum Gas (LPG) Frequently 

Asked Questions, October 2005, available via <www.industry.gov.au>, p. 2. 
26  ibid., p. 5. 
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approximately 70 km and 55 km south of Port Campbell, Victoria 
respectively.27 

The participants in the joint venture 

2.25 The respective interests in the project are: 

 Woodside—51.55% 

 Origin—30.75% 

 Benaris—12.70% 

 CalEnergy—5%. 

2.26 The project is operated by Woodside, which is Australia’s largest publicly 
traded oil and gas exploration company.28 Woodside operates in Australia (the 
North West Shelf, Timor Sea, Great Australian Bight and the Otway Basin), 
North Africa and the Gulf of Mexico. In Australia, Woodside also produces 
LPG from the North West Shelf (Western Australia), which in 2004 produced 
approximately 760 kt of LPG.29 

2.27 Origin operates across the energy supply chain, supplying gas, electricity and 
LPG. It has interests in natural gas and oil exploration and production, power 
generation, energy retailing and trading and asset management services. Origin 
supplies LPG directly and through distributors to more than 260 000 
residential and business customers in Australia, New Zealand and the 
Pacific.30 Origin is also an LPG wholesaler, owning and operating eight of the 
twelve active Australian LPG import facilities.31 

2.28 Benaris is an affiliate of Pexco NV, which is incorporated in the Netherlands 
Antilles. Benaris’ main activity is oil and gas exploration. In addition to the 
Thylacine and Geographe fields, the group has exploration interests in five 
permits in Australia, five production sharing contracts in Indonesia, one in 
Ethiopia and an interest in a gas discovery in Malaysia. 

2.29 CalEnergy is a wholly owned subsidiary of MidAmerican Energy Holdings 
Co, a company based in the United States of America with global interests in 
energy services and infrastructure. CalEnergy was established to provide a 
growth platform for interests in Australia, and also has operations in the 
United Kingdom and Poland. 

                                                 
27  Woodside, Benaris and CalEnergy, Submission to the ACCC, 28 October 2005, p. 5. 
28  Woodside, viewed 21 December 2005, <www.woodside.com.au>. 
29  Woodside, viewed 21 December 2005, 

<http://www.woodside.com.au/Regions/Australia+and+Asia/Producing+assets/North+West+Shelf/
NWS+COVERPAGE.htm>. 

30  Origin, viewed 20 December 2005, <www.originenergy.com.au/about.php?pagid=223>. 
31  ibid. 
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Description of the project 

2.30 The Otway Project is a development based on a remotely operated platform, 
offshore and onshore pipelines and a gas plant being constructed next to an 
existing gas plant, approximately 6 kilometres north of Port Campbell. Port 
Campbell is about 200 kilometres south-west of Melbourne.32 As at December 
2005, construction of the Otway Project was over 70 per cent complete with 
the project on schedule for a mid-2006 commencement. 

2.31 The project will involve a continuous production process. A reservoir stream 
will enter the onshore plant through an offshore pipeline. The onshore plant 
will separate gas to be exported by pipeline, and the condensate and LPG for 
trucking.33 

2.32 The Applicants submit that the Thylacine and Geographe gas fields are 
expected to supply 950 billion cubic feet of raw gas (equivalent to 
885 petajoules of sales gas, 12.2 million barrels of condensate and 1.7 million 
tonnes of LPG).34 It is expected that the project will produce approximately 
60 petajoules of sales gas each year. 

2.33 The Otway Project is expected to produce approximately 50 kt of LPG in its 
first year of production, 2006, and 110 kt per year after that. Based on these 
estimates, the proportion of production attributable to each participant will be: 

 Woodside—25.78 kt in 2006 and 56.71 kt thereafter 

 Origin—15.38 kt in 2006 and 33.83 kt thereafter 

 Benaris—6.35 kt in 2006 and 13.97 kt thereafter 

 CalEnergy—2.5 kt in 2006 and 5.5 kt thereafter. 

2.34 The Applicants submit that the combined interests of Benaris and CalEnergy 
in 2006 will be 8.9 kt, approximately one per cent of all LPG available in 
Victoria in that year.35 Woodside, Benaris and CalEnergy combined therefore 
expect to produce 34.63 kt of LPG produced in Victoria in 2006, or 3.7 per 
cent of LPG available for sale in that year. In 2007, the volume of LPG 
produced by the Otway Project will more than double from the 2006 level. 

2.35 The participants intend to sell 53 per cent of the project’s LPG as traditional 
use LPG (propane) and 47 per cent as Autogas (mixture of propane and 
butane).36  

                                                 
32  Woodside (Otway Gas Project website), viewed 31 January 2006, 

<www.otway.woodside.com.au/The+Project/>. 
33  Woodside, Benaris and CalEnergy, Submission to the ACCC, 28 October 2005, p. 7. 
34  ibid, p. 6. 
35  ibid, p. 12. 
36  ibid, p. 7. 
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BassGas Project 

2.36 By way of additional industry background, Elgas submits that another joint 
venture development of a gas field off the coast of Victoria, the BassGas 
Project, is very similar to the Otway Project. 

2.37 The BassGas Project (not part of the current application for authorisation) is 
based on the development of the Yolla gas field in the Bass Strait. 

2.38 Elgas submits that the BassGas Project is very similar to the Otway Project in 
that the development of the Yolla gas field: 

 is a land-based extraction of LPG from offshore natural gas without access 
to export facilities 

 is similar in size (forecast to produce 55 kt in 2006 and 80 kt per annum 
thereafter) 

 involves a similar number of participants.37 

2.39 Origin and CalEnergy are also parties to the BassGas Project. The interests in 
the project are: 

 Origin—37.5% 

 Australian Worldwide Exploration Limited (AWE)—30% 

 CalEnergy—20%  

 Wandoo Petroleum Pty Ltd (Wandoo)—12.5% 

2.40 The ownership structure of the project is set to change shortly as Origin has 
agreed to acquire a further 5 per cent interest from CalEnergy.38 

2.41 Production of LPG associated with this project will commence in early 2006 
and be distributed to the market from the BassGas processing plant, six 
kilometres from Lang Lang, which is 90 km south east of Melbourne. 

 

 

 

                                                 
37  Elgas, Submission to the ACCC, 10 November 2005, p. 1. 
38  Origin, Origin to acquire additional interests in BassGas and Offshore Otway Basin, 

19 August 2005, viewed 2 February 2006, 
<www.originenergy.com.au/news/news_detail.php?pageid=82&newsid=579>. 
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3 The application for authorisation 

3.1 Woodside, Benaris and CalEnergy lodged application for authorisation 
A90990 with the ACCC on 28 October 2005. 

3.2 The Applicants seek authorisation for three years to: 

 negotiate and establish common terms and conditions (including price) 
upon which LPG produced by the Otway Project for and on behalf of each 
applicant will be offered for sale 

 jointly market and sell that LPG to a common customer or customers. 

3.3 Woodside will be responsible for the joint marketing of LPG on behalf of 
Benaris and CalEnergy. 

3.4 The Applicants submit that they seek authorisation for a proposed joint 
marketing arrangement as it may contravene the price fixing provisions of the 
TPA.39 The Applicants consider there is some risk that the joint venture 
exemption under section 45A(2) of the TPA does not apply in this instance as 
one participant in the joint venture, Origin, will not be a party to the joint 
marketing arrangement.40 

                                                 
39  Woodside, Benaris and CalEnergy, Submission to the ACCC, 28 October 2005, p. 3. 
40  ibid. 
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4 Submissions received by the ACCC 

4.1 The Applicants provided a supporting submission with their application for 
authorisation and an additional submission on 30 November 2005 in response 
to submissions from interested parties. 

4.2 The ACCC also sought submissions from a wide range of interested parties, 
including government and industry participants.  

4.3 The ACCC received public submissions from BP and Elgas. As a buyer of 
LPG in Victoria, BP does not have any concerns that the proposal will 
adversely affect competition. Elgas submits that there is no public benefit from 
the proposed arrangement. Without wishing to lodge a detailed submission, 
Caltex also commented that the arrangement does not, on its face, appear to 
result in any benefit of substance to the public. 

4.4 The views of the Applicants and interested parties are included in the ACCC’s 
evaluation of the arrangement in Chapter 6 of this draft determination. Copies 
of all public submissions are available on the ACCC’s website 
<www.accc.gov.au> by following the ‘Public Registers’ and ‘Authorisations 
Public Registers’ links. 
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5 The public benefit test 

5.1 The ACCC may only grant authorisation if the relevant public benefit test in 
section 90 of the TPA is satisfied. 

Application A90990 

5.2 Woodside, Benaris and CalEnergy lodged application A90990 under section 
88(1) of the TPA to make and give effect to a contract, arrangement or 
understanding, a provision of which would have the purpose, or would have or 
might have the effect of substantially lessening competition within the 
meaning of section 45 of the TPA. 

5.3 The relevant public benefit test for this application is found in sub-sections 
90(6) and 90(7) of the TPA. 

5.4 Section 90(6) of the TPA provides that the ACCC shall not make a 
determination authorising a provision of a proposed contract, arrangement or 
understanding, other than an exclusionary provision, unless it is satisfied in all 
the circumstances that: 

 the provision of the proposed contract, arrangement or understanding 
would result, or be likely to result, in a benefit to the public and 

 this benefit would outweigh the detriment to the public constituted by any 
lessening of competition that would result, or be likely to result, if the 
proposed contract or arrangement was made and the provision concerned 
was given effect to. 

5.5 Section 90(7) of the TPA provides that the ACCC shall not make a 
determination authorising a provision of a contract, arrangement or 
understanding, other than an exclusionary provision, unless it is satisfied in all 
the circumstances that: 

 the provision of the contract, arrangement or understanding has resulted, or 
is likely to result, in a benefit to the public and 

 this benefit outweighs, or would outweigh, the detriment to the public 
constituted by any lessening of competition that has resulted, or is likely to 
result, from giving effect to the provision. 

Application of the tests 

5.6 The Australian Competition Tribunal (the Tribunal) has found that the test 
under section 90(6) is limited to a consideration of those detriments arising 
from a lessening of competition.41 

                                                 
41  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004. In 

that case, the test was contrasted with the test under section 90(8) of the TPA, which the Tribunal 
stated was not so limited. 
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5.7 However, the Tribunal has previously stated that with respect to the test under 
section 90(6): 

[the] fact that the only public detriment to be taken into account is lessening of 
competition does not mean that other detriments are not to be weighed in the balance 
when a judgment is being made. Something relied upon as a benefit may have a 
beneficial, and also a detrimental, effect on society. Such detrimental effect as it has must 
be considered in order to determine the extent of its beneficial effect.42 

5.8 Consequently, when applying section 90(6), the ACCC can take all public 
detriments likely to result from the relevant conduct into account either by 
looking at the detriment side of the equation or when assessing the extent of 
the benefits. 

5.9 Given the similarity in wording between sections 90(6) and 90(7), the ACCC 
considers the approach described above in relation to section 90(6) is 
applicable to section 90(7) also. 

5.10 In many authorisation applications, all detriments likely to result from the 
conduct appear to arise from a lessening of competition. The ACCC considers 
this to be the case in this matter. 

Definition of public benefit and public detriment 

5.11 Public benefit is not defined by the TPA. However, the Tribunal has stated that 
the term should be given its widest possible meaning. In particular, it includes: 

…anything of value to the community generally, any contribution to the aims pursued by 
society including as one of its principle elements … the achievement of the economic 
goals of efficiency and progress.43 

5.12 Similarly, public detriment is not defined in the TPA but the Tribunal has 
given the concept a wide ambit. It has stated that the detriment to the public 
includes: 

…any impairment to the community generally, any harm or damage to the aims pursued 
by the society including as one of its principal elements the achievement of the goal of 
economic efficiency.44 

Future with-and-without test 

5.13 The ACCC also applies the ‘future with-and-without test’ established by the 
Tribunal to identify and weigh the public benefit and anti-competitive 
detriment generated by arrangements for which authorisation has been sought.  

                                                 
42  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media 

Council case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. 
Ltd., Cadbury Schweppes Pty. Ltd. and Amatil Ltd. for review (1981) ATPR 40-200 at 42,763, 
42766. 

43  Re 7-Eleven Stores; Australian Association of Convenience Stores Incorporated and Queensland 
Newsagents Federation (1994) ATPR ¶ 41-357 at 42677. The Tribunal recently followed this in 
Qantas Airways Limited [2004] ACompT9. 

44  ibid., at 42683. 
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5.14 Under this test, the ACCC compares the public benefit and anti-competitive 
detriment generated by arrangements in the future if the authorisation is 
granted with those generated if the authorisation is not granted. This requires 
the ACCC to predict how the relevant markets will react if authorisation is not 
granted. This prediction is referred to as the ‘counterfactual’. 

Term of authorisation 

5.15 Section 91(1) of the TPA allows the ACCC to grant authorisation for a 
specific period of time. 

5.16 The ACCC may authorise different aspects of conduct for which authorisation 
is sought for different periods. 
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6 ACCC Evaluation 

6.1 The ACCC’s evaluation is in accordance with the public benefit test outlined 
above. As required by the test, it is necessary for the ACCC to assess and 
weigh the likely public benefits and anti-competitive detriments flowing from 
the proposed arrangement. 

The relevant market 

6.2 The first step in assessing the public benefits and anti-competitive detriment of 
the conduct for which authorisation is sought is to consider the relevant market 
or markets in which that conduct occurs. However, depending on the 
circumstances, the ACCC may not need to comprehensively define the 
relevant markets as it may be apparent that a net public benefit will or will not 
arise regardless of the scope of the defined market. 

6.3 The Applicants’ initial submission to the ACCC appears to assume the 
relevant market is the Victorian LPG market. 

6.4 Elgas submits that the market is broader than Victoria due to extensive 
transportation of LPG between Victoria and South Australia, as well as 
transportation between Victoria and other states such as Tasmania and New 
South Wales. 45 Elgas also submits that Victorian produced LPG is shipped to 
a number of locations in Queensland, and that transportation between New 
South Wales and Queensland influences the sale of LPG in Victoria.46  

6.5 The ACCC notes that there is a shortage of propane in the eastern states of 
Australia, which must be sourced from elsewhere. As noted above, it is more 
cost effective for producers in Western Australian to export their LPG rather 
than ship it to the eastern states.47 Although some Victorian produced LPG is 
exported, Elgas submits that the Otway Project is not located near to export 
facilities.48 

6.6 In response the Applicants did not take issue with the broader market 
definition proposed by Elgas.49 

6.7 The ACCC considers possible product market definitions in this matter 
include: 

 separate markets for butane and propane 

                                                 
45  Elgas, Submission to the ACCC, 10 November 2005, p. 2. 
46  ibid. 
47  Department of Industry, Tourism and Resources, Liquefied Petroleum Gas (LPG) Frequently 

Asked Questions, October 2005, available via <www.industry.gov.au>, p. 2. 
48  Elgas, Submission to the ACCC, 10 November 2005, p. 4. 
49  Woodside, Benaris and CalEnergy, Supplementary submission to the ACCC, 30 November 2005, 

p. 1. 
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 a market for butane, a market for propane and a market for mixtures of 
butane and propane 

 a single market for LPG, including traditional use LPG (propane) and 
Autogas (a mixture of propane and butane). 

6.8 The Applicants submit that most LPG production facilities separate propane 
and butane, and offer to sell them separately or as a mixture of propane and 
butane.50 Therefore, the Applicants submit that producers have the flexibility 
of offering propane separately or mixed with butane, but note that there is 
currently no market for butane in Australia. 

6.9 However, Elgas submits that small quantities of butane are consumed, and that 
as butane may be mixed with propane to a greater or lesser extent for the 
production of Autogas, there is a single LPG product market.51 Elgas also 
submits that the prices of propane and butane are closely correlated, 
suggesting a single market for propane and butane.52 

6.10 In this matter, it is the ACCC’s view that its assessment will not be overly 
affected by the possible variations in precise market definition. 

6.11 For the purpose of this application, the ACCC considers the relevant market 
affected by the joint marketing arrangement is the market for the wholesale 
supply of LPG (including traditional use LPG and Autogas) to customers in 
eastern Australia (including South Australia). 

6.12 The ACCC notes that the Applicants (particularly Benaris and CalEnergy) will 
produce a relatively small amount of LPG. Specifically, the volume of LPG 
supplied by the Otway Project is estimated to represent five per cent of 
Victorian supply in 2006 and a figure closer to 10 per cent in 2007 and 2008. 
As such, the Otway Project will constitute an even smaller percentage of the 
broader eastern Australia market. 

The counterfactual 

6.13 As noted earlier, in order to identify and measure the public benefits and 
detriment generated by conduct, the ACCC applies the ‘future with-and-
without test’. This involves identifying a counterfactual; that is, the ACCC 
makes a judgement as to what, on the information and evidence before it, is 
the most likely situation without the authorisation. 

6.14 The ACCC then compares the public benefit and public detriment arising in 
the future if authorisation is granted with the public benefit and detriment 
arising under the counterfactual. 

6.15 The Applicants submit that in the absence of authorisation, it is quite possible 
that Benaris and CalEnergy would sell their LPG entitlements to Woodside or 

                                                 
50  Woodside, Benaris and CalEnergy, Submission to the ACCC, 28 October 2005, p. 7. 
51  Elgas, Submission to the ACCC, 10 November 2005, p. 2. 
52  ibid. 
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Origin.53 The Applicants submit that it would be difficult for Benaris and 
CalEnergy to market separately since: 

 neither has marketing, contract administration or operations or logistics 
personnel in Australia and it would not be cost effective to establish them 

 Benaris and CalEnergy have small interests in the joint venture, which 
would give rise to difficulties in arranging trucking of the LPG 

 Benaris and CalEnergy may not be able to sell their shares of the LPG to 
major customers who require large quantities.54 

6.16 Elgas submits that the difficulties outlined by the Applicants to market 
separately can (and have) been overcome. Elgas uses the example of the sales 
contract and trucking arrangements for LPG drawn from the Yolla gas field 
(see above). 

6.17 In particular, Elgas submits that it negotiated separately with AWE, CalEnergy 
and Wandoo in relation to the LPG from the Yolla gas field and has signed 
individual supply contracts with each of them.55 Elgas notes that the process of 
negotiating the supply contracts was relatively straight forward and that the 
associated operational issues were resolved by entering into lifting contracts 
with LPG haulage operators.56 

6.18 In response, CalEnergy submits that the market for LPG has changed 
considerably since it signed a supply contract with Elgas in 2003. In particular, 
the Applicants note that the Yolla gas field was the first Victorian based LPG 
production facility to enter the market for a considerable period of time. As a 
result, the Applicants submit that in 2003 buyers of LPG were anxious to 
negotiate contracts. CalEnergy considers that the over supply of LPG has 
increased such that it is now necessary for the vendor to present itself to 
purchasers.57 

6.19 The ACCC also notes that CalEnergy’s interest in the Otway Project is 
significantly lower than its interest in the similarly sized BassGas Project. 

6.20 The Applicants advise that in the absence of authorisation, it is quite possible 
that Benaris and CalEnergy would sell their LPG entitlements to Woodside or 
Origin. Given this, and the higher cost of marketing small volumes of LPG, 
the ACCC considers the most likely counterfactual to be that Benaris and 
CalEnergy will sell their entitlements to either of the other joint venture 
participants. In accepting this counterfactual, the ACCC notes that CalEnergy 
has previously negotiated individual sales contracts in respect of LPG from the 
Yolla gas field but in this instance has elected to apply for authorisation to 

                                                 
53  Woodside, Benaris and CalEnergy, Submission to the ACCC, 28 October 2005, p. 14. 
54  ibid., pp. 14, 16 and 17. 
55  Elgas, Submission to the ACCC, 10 November 2005, p. 2. 
56  ibid. 
57  Woodside, Benaris and CalEnergy, Supplementary submission to the ACCC, 30 November 2005, 

pp. 2-3. 
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participate in the proposed joint marketing arrangement. Further, Benaris and 
CalEnergy will continue to produce a very small percentage of the total LPG 
consumed in eastern Australia. The practical effect of such a counterfactual is 
that wholesale LPG customers would be required to negotiate with either 
Woodside or Origin to acquire LPG from the Otway Project regardless. 

Public detriment 

6.21 The joint marketing arrangement for which the Applicants are seeking 
authorisation is intended to establish common terms and conditions (including 
price) for the sale of LPG produced from the Otway Project and to allow the 
joint marketing and sale of that LPG. 

6.22 Competition between buyers and sellers ordinarily directs resources to the 
most productive use. Where buyers or sellers collude on the terms or 
conditions of acquisition or supply, competition can be distorted and resources 
directed to less efficient uses. 

6.23 This distortion in competition can often result in increased prices to 
consumers, less choice, lower quality of product or services and increased 
costs to producers than would otherwise exist. 

6.24 The Applicants submit that the real effect on competition from the joint 
marketing arrangement would be minimal given the relatively small volumes 
of LPG that Benaris and CalEnergy are entitled to, and the uncompetitive cost 
structure if the companies were forced to market this separately.58  

6.25 Elgas submits that the Otway Project provides an alternative source of LPG 
for wholesale customers. In this regard, the ACCC notes that each of the 
Applicants are new suppliers of Victorian produced LPG.59 Elgas submits that 
this may reduce LPG wholesale prices below what they contend is currently 
the floor, the export parity price.60 As the Otway Project will offer LPG for 
sale in Victoria and possibly South Australia, Elgas submits that this will 
increase local oversupply, especially as the Otway Project is not located near 
export facilities, and will put downward pressure on LPG wholesale prices.61 
Elgas considers that the proposed joint marketing arrangement may reduce the 
potential for this to occur.62 

6.26 As previously mentioned, based on the Applicants’ submission, the ACCC 
considers that absent authorisation, Benaris and CalEnergy are likely to sell 
their respective LPG volumes to Woodside or Origin. Therefore, wholesale 
purchasers of LPG such as Elgas would have to negotiate with Woodside or 
Origin to acquire Benaris’ and CalEnergy’s share of LPG from the Otway 
project regardless. Therefore, the joint marketing arrangement does not appear 
to reduce the number of ‘new’ suppliers of LPG produced in Victoria.  

                                                 
58  Woodside, Benaris and CalEnergy, Submission to the ACCC, 28 October 2005, p 17. 
59  ibid., p. 2. 
60  Elgas, Submission to the ACCC, 10 November 2005, p. 4. 
61  ibid., p. 4. 
62  ibid. 
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6.27 Even if in the counterfactual Benaris and CalEnergy were to independently 
market their share of LPG, the ACCC notes that each has a small interest in 
the Otway Project. In particular, Benaris has a 12.7 per cent interest, which is 
expected to equate to 6.4 kt in 2006 (or 0.7 per cent of Victorian produced 
LPG available for sale) and CalEnergy has a five per cent interest, which is 
expected to equate to approximately 2.5 kt (or 0.3 per cent of Victorian 
produced LPG available for sale). Though the volumes produced in 2007 and 
2008 are expected to be higher, Benaris and CalEnergy will continue to 
control a small proportion of LPG from the Otway Project, a very small share 
of Victorian produced LPG, and an even smaller percentage of LPG available 
for sale in the eastern Australia market. 

6.28 Therefore, the ACCC considers that the proposed LPG joint marketing 
arrangement is likely to generate little, if any, anti-competitive detriment and 
in particular, is unlikely to affect the wholesale price of LPG given:  

 the ACCC considers that absent authorisation, Benaris and CalEnergy are 
likely to sell their respective LPG volumes to Woodside or Origin 

 the separate marketing of the remaining significant participant in the 
Otway Project, Origin 

 the small market share of LPG produced by the Otway Project and the 
resulting competitive constraint provided by other LPG producers from 
other gas fields and refineries. 

Public benefits 

6.29 The ACCC’s assessment of the public benefits of the arrangement follows, 
taking into account submissions from the Applicants and interested parties.  

Lowers administration costs 

6.30 The Applicants submit that the proposed LPG joint marketing arrangement 
will deliver savings in administrative and logistical costs to Benaris and 
CalEnergy and lower unit costs as Woodside personnel situated in Australia 
and on-site at the Otway Project will attend to marketing, contract 
administration and scheduling and logistics.63 

6.31 The Applicants submit, absent the arrangement, it would be difficult for 
Benaris and CalEnergy to market their share of the LPG separately because 
they do not have marketing, administration or operations and logistics 
personnel in Australia and it would not be cost effective to establish them.64  

6.32 However, given the counterfactual of Benaris and CalEnergy selling their 
respective LPG entitlements to Woodside or Origin, the ACCC considers the 
extent of any savings flowing from the proposed LPG joint marketing 
arrangement is unlikely to be significant. Having said that, it is likely that 

                                                 
63  ibid., p. 14. 
64  ibid., pp. 16-17. 



DRAFT DETERMINATION   A90990 21 

absent authorisation Benaris and CalEnergy would each be required to 
negotiate sales agreements with Woodside or Origin. As such, the ACCC 
considers there may be some savings flowing from the joint marketing 
arrangement. 

Minimises community impact of trucking 

6.33 The Applicants believe the proposed LPG joint marketing arrangement will 
minimise the community impact of trucking logistics as one set of personnel 
will be responsible for scheduling and logistics, resulting in improved 
compliance with restrictions on the trucking of Otway LPG and mitigation 
measures in the Environmental Impact Study.65 

6.34 Given the counterfactual, the ACCC notes that Woodside or Origin would be 
responsible for compliance with trucking restrictions, and may reasonably be 
expected to comply with these. Elgas submits that LPG haulage operators have 
experience managing the impact of trucking and observe regulatory and 
regional requirements.66 In addition, if Benaris and CalEnergy were to sell 
their entitlements to Woodside or Origin, the trucking would still be centrally 
coordinated so there would be no resulting public benefit from better 
utilisation of trucks and fewer truck movements. Consequently, the ACCC 
considers the proposed arrangement does not generate a public benefit through 
minimising the community impact of trucking or increasing compliance with 
trucking restrictions. 

Better management of community issues 

6.35 The Applicants claim that as Woodside is the operator of the Otway Project, it 
is better placed to manage community issues through its open community 
meetings and ‘free call’ telephone line through which the community can 
express concerns.67 

6.36 The ACCC understands that the telephone line exists for the purposes of the 
Otway Project generally. As operator, Woodside might be expected to 
communicate issues raised by the community with the other joint venture 
participants. Therefore, the ACCC is not satisfied that the joint marketing 
arrangement will generate a public benefit in this way. 

Balance of public benefit and detriment 

6.37 The ACCC may only grant authorisation if it is satisfied that, in all the 
circumstances, the proposed arrangement is likely to result in a public benefit 
that will outweigh any public detriment. 

6.38 The ACCC is satisfied that the proposed arrangement is likely to result in 
limited benefit to the public in the form of cost savings to Benaris and 
CalEnergy. 

                                                 
65  ibid. 
66  Elgas, Submission to the ACCC, 10 November 2005, p. 2. 
67  Woodside, Benaris and CalEnergy, Submission to the ACCC, 28 October 2005, p. 17. 
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6.39 The ACCC also considers there is likely to be little, if any, anti-competitive 
detriment as a result of the proposed joint marketing arrangement, particularly 
as it is likely Benaris and CalEnergy would not independently market their 
shares of LPG from the Otway Project absent authorisation. The ACCC 
considers that the proposed LPG arrangement is likely to generate little, if any, 
anti-competitive detriment and in particular, is unlikely to affect the wholesale 
price of LPG given:  

 the ACCC considers that absent authorisation, Benaris and CalEnergy are 
likely to sell their respective LPG volumes to Woodside or Origin 

 the separate marketing of the remaining significant participant in the 
Otway Project, Origin 

 the small market share of LPG produced by the Otway Project and the 
resulting competitive constraint provided by other LPG producers from 
other gas fields and refineries. 

6.40 On balance, the ACCC considers that in all the circumstances, the public 
benefit is likely to outweigh the public detriment. 

Duration of authorisation 

6.41 The Applicants seek authorisation for three years. 

6.42 The ACCC considers three years to be an appropriate period for the 
arrangement to be authorised. Authorising the proposed arrangement for this 
period does not require that contracts entered into be for the duration of the 
authorisation. 

6.43 Applicants are entitled to reapply for authorisation at the expiration of an 
authorisation. In the event that an application for re-authorisation is received 
by the ACCC, whether it should be granted would be considered based on the 
circumstances at that time.  

6.44 In addition, the ACCC may review an authorisation, prior to its expiry, if there 
has been a material change of circumstance since the authorisation was 
granted. 
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7 Draft determination 

The application 

7.1 On 28 October 2005, Woodside Energy Ltd (Woodside), Benaris International 
Pty Ltd (Benaris) and CalEnergy Gas (Australia) Ltd (CalEnergy) lodged an 
application for authorisation A90990 with the Australian Competition and 
Consumer Commission (ACCC). 

7.2 The application was made under subsection 88(1) of the Trade Practices Act 
1974 (TPA) for Woodside, Benaris and CalEnergy to make and give effect to 
a contract, arrangement or understanding, a provision of which would have the 
purpose, or would have or might have the effect, of substantially lessening 
competition within the meaning of section 45 of the TPA. 

7.3 Broadly, the Applicants seek authorisation to negotiate and establish the 
common terms and conditions (including price) upon which liquefied 
petroleum gas (LPG) produced by the Otway Gas Project will be offered for 
sale, and to jointly market and sell that LPG to a common customer or 
customers. 

7.4 Woodside, Benaris and CalEnergy seek authorisation for three years. 

The public benefit test 

7.5 For the reasons outlined in Chapter 6 of the draft determination, the ACCC 
considers that in all the circumstances the arrangement for which authorisation 
is sought is likely to result in a public benefit that would outweigh the 
detriment to the public constituted by any lessening of competition arising 
from the arrangement.  

7.6 The ACCC therefore proposes to grant authorisation to application A90990 
for three years. 

7.7 This draft determination is made on 15 February 2006. 

Conduct for which the ACCC proposes to grant authorisation  

7.8 The ACCC proposes to grant authorisation to Woodside, Benaris and 
CalEnergy to negotiate and establish the common terms and conditions 
(including price) upon which LPG produced by the Otway Project for and on 
behalf of each of them will be offered for sale, and to jointly market and sell 
that LPG to a common customer or customers. 

Interim authorisation 

7.9 At the time of lodging the application, Woodside, Benaris and CalEnergy 
requested interim authorisation for the proposed arrangement. The ACCC 
granted interim authorisation on 16 November 2005 to the Applicants to 
commence contract negotiations and the marketing and sale of LPG to be 
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produced and delivered from the Otway Project in May/June 2006 until 
December 2006. 

7.10 Interim authorisation will continue to protect the proposed arrangement from 
action under the TPA until the date the ACCC’s final determination comes 
into effect or until the ACCC decides to revoke interim authorisation.  

Further submissions 

7.11 The ACCC will now seek further submissions from interested parties. In 
addition, the applicant or any interested party may request that the ACCC hold 
a conference to discuss the draft determination, pursuant to section 90A of the 
TPA. 




