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1 December 2006

Australian Competition and Consumer Commission
Level 3 AAMI Building
500 Queen Street
Brisbane QLD 4000
By Hand

Dear Sir / Madam

Queensland Rail
Notification
We act for Queensland Rail.

Aliens Arthur Robinson

Ali% 4'	 '77%,

Riverside Centre
123 Eagle Street

Bristaie OLD 4000
Australia

Te l 61 7 3334 3000
Fax 61 7 3334 3444

Correspondence
PO Box 7082

Riverside Centre
Brisbane QLD 4001

Australia
DX 210 Brisbane

www.aar.com.au

Our client has today lodged a notification (by fax) with the Commission. A copy is enclosed for
your convenience.

We enclose our client's bank cheque in the amount of $2,500 in payment of the relevant lodgement
fee. Please acknowledge receipt of this cheque by signing at the place indicated on the duplicate
of this letter. 

Yours faithfully

/Geoffrey Ranki
Partner

Encl

Micha I !loft
Senior Associate
Michael.11ott@aar.com.au
Tel 61 7 3334 3234 
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Aliens Arthur Robinson

Date	 1 December 2006
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From	 Geoff Rankin / Michael llott

To	 The General Manager, Adjudication Branch, Australian
Competition and Consumer Commission, Dickson, ACT

Fax	 (02) 6243 1211

ABN 47 702 595 758

Riverside Centre
123 Eagle Street

Brisbane QLD 4000
Australia

Tel 61 7 3334 3000
Fax 61 7 3334 3444

Correspondence
PO Box 7082

Riverside Centre
Brisbane QLD 4001

Australia
DX 210 Brisbane

www.aar.com.au

Confidential Fax
Fax enquiries ring 61 7 3334 3165

Dear Sir

Queensland Rail - Notification
Please see attached.

I

Attach
Our Ref MGI:GNR:405233108
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subject to legal or other professional privilege. Any confidentiality or privilege is not waived or lost because this document has been sent to you by
mistake. The copying or distribution of this document or any information in it by anyone other than the addressee. is prohibited. If you have received this
document in error, please let us know by telephone, and then return it by mail to the address above. We will refund your costs of doing so. Any personal
information in this document must be handled in accordance with the Privacy Act 1988 (Cth). We may collect personal information about you in the course
of our dealings with you. Our privacy statement (www.aar.com.au \privacy) tells you how we usually collect and use your personal information and how you
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The General Manager
Adjudication Branch
Australian Competition and Consumer Commission
PO Box 1199
Dickson ACT 2602

1 December 2006

Tel 61 7 3334 3000
Fax 61 7 3334 3444

;dill 4	 59'; 7S5

Riverside Centre
123 Eagle Street

Brisbane QLD 4000
Australia

Correspondence
PO Box 7082

Riverside Centre
Brisbane QLD 4001

Australia
DX 210 Brisbane

Dear Sir www aar.com au

Yours faithfully

Partner
Michael !loft
Senior Associate
Michael.11ott@aar.com.au
Tel 61 7 3334 3234

(41
Geoffrey R

Aliens Arthur Robinson

Queensland Rail - Notification
We act for Queensland Rail.

Enclosed are the following documents:

1. Form G notification; and

2. written consent from our client to the lodgement of the notification by our firm on its behalf.

We confirm our client's cheque for the relevant lodgement fee will be delivered to the Commission's
Brisbane office today.

If you have any queries, please contact us.

Encl

Sydney

Brisbane
Pert')

Beling
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Form G 

Commonwealth of Australia 

Trade Practices Act 1974 - Sub-section 93(1) 

EXCLUSIVE DEALING 

NOTIFICATION 

To the Australian Competition & Consumer Commission: 

Notice is hereby given, in accordance with sub-section 93(1) of the Trade Practices Act 1974 of 

particulars of conduct or of proposed conduct of a kind referred to in sub-section 47(2) of that Act in 

which the person giving notice engages or proposed to engage. 

Name of person giving notice: 

Queensland Rail (ABN 47 564 947 264) 

Short description of business carried on by that person: 

Rail infrastructure owner and manager, rail operator and freight forwarder. 

Address in Australia for service of documents on that person: 

c/- Mr Geoff Rankin 
Allens Arthur Robinson 
Level 31 

123 Eagle Street 
Brisbane QLD 4000 

Description of the goods or services in relation to the supply or acquisition 
of which this notice relates: 

Standard gauge terminal services comprising the loading and unloading of 
interstate standard gauge freight trains. 

Description of the conduct or proposed conduct: 

See Attachment A. 

Class or classes of persons to which the conduct relates: 

Pacific National (ACT) Limited (ABN 48 052 134 362). 

Number of those persons: 

(i) at the present time: 1. 

(ii) estimated within the next year: 1. 

Where number of persons stated in item 3(b)(i) is less than 50, their names 
and addresses: 

Pacific National (ACT) Limited (ABN 48 052 134 362) 
c/- Senior Legal Counsel 
Level 6 
15 Blue Street 
North Sydney NSW 2060 
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4.	 Name and address of person authorised by the person giving this notice to provide
additional information in relation to this notice:
Mr Geoff Rankin
Allens Arthur Robinson
Level 31
123 Eagle Street
Brisbane QLD 4000
Tel (07) 3334 3235
Fax (07) 3334 3444

Dated: 29 November 2006
Signed on behalf of the applicant giving this notice:

RittdatAZAi
(Signature)
Geoff Rankin
Partner
Allens Arthur Robinson
Solicitors for Queensland Rail

Also signed on behalf of Pacific National (ACT) Limited indicating its agreement with, and consent
to, this notice:
Dated: 29 November 2006

(Signature)
Linda Evans
Partner
Clayton Utz
Solicitors for Pacific National (ACT) Limited
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Attachment A

A.	 Background

1. Queensland Rail (ABN 47 564 947 264) (QR) owns and manages the Acacia Ridge
Interstate Terminal (the ART), located at Acacia Ridge in Brisbane. The ART is a multi-
user terminal, in that QR provides access to and terminal services within the ART to
multiple train operators. Access to the ART is managed by QR's below rail group, Network
Access.

2. By reason of its close proximity to rail customers and the fact that the ART intersects the
narrow gauge intrastate mainline and the standard gauge interstate mainline, the
significant majority of standard gauge terminal services for the loading and unloading of
interstate standard gauge freight trains operated to and from Queensland are provided at
the ART.

3. Pacific National (ACT) Limited (ABN 48 052 134 362) (PN) is the largest rail freight
operator operating on the interstate mainline corridor between Brisbane and Melbourne
(and vice versa).

4. Until 31 May 2006, PN controlled the ART and the large majority of PN's interstate freight
trains were loaded and unloaded by it at the ART. Since that time, PN has been obtaining
terminal services from QR at the ART on a short term basis. Currently, the physical
loading and unloading activities at the ART are carried out on behalf of QR by a contractor,
P&O Ports Limited.

5. The only other terminal in Brisbane which is capable of providing loading and unloading
services for interstate freight trains is the Brisbane Multi-Modal Terminal at the Port of
Brisbane (the BMT). For the reasons set out below', it is submitted the BMT is not a
substitute to the ART.

6. QR and PN propose to enter into a 7 year terminal services agreement (the TSA) pursuant
to which (amongst other things) PN will be entitled (subject to the terms of the TSA) to:

(a) obtain certain non-exclusive access to the ART for PN's interstate freight trains;
and

(b) receive terminal services for those trains. Those terminal services are, principally,
the unloading of containers (from train to truck or ground storage), the loading of
containers (from truck or ground storage onto the train) and co-ordination of
shunting within the ART.

7	 Under the TSA, QR does not guarantee that PN will receive access and terminal services
for any of the trains (and freight) produced by it at the ART. QR also has the right to
commit capacity to other users which takes priority over PN.2

See paragraph 27.

2	 See subparagraph (ii) of the clause referred to in paragraph 8 for the contractual implications of this type of action
by QR.
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B.	 Proposed conduct

8. It is proposed that the TSA include a provision (clause 4.1A(a)) in substantially the
following terms:

QR and PN acknowledge and agree as follows:

subject to subparagraph (ii) below, PN agrees that during the term of the TSA 80% of all Freight on

Trains (including the Trains in the Timetable) operated by (or on behalf of) PN (or any Related Body

Corporate) to or from Queensland (including on the Corridor) ("Interstate Trains") will be loaded and

unloaded only at the Terminal by QR (or on its behalf) in accordance with this agreement;

if PN wishes to have TEU on Interstate Trains loaded or unloaded in Queensland, but, in the opinion of

QR (such opinion being expressed in a written notice to PN), such TEU cannot be accommodated

within the Terminal by reason of QR committing capacity to others or because QR does not accept a
Train which is not listed in the Timetable (or is not of the description set out in the Timetable),

subparagraph (i) above will not apply to that TEU.

9. The relevant related definitions in the TSA are as follows:

Corridor means the rail track between the Queensland/New South Wales border and the Terminal.

Freight means all freight or cargo, whether carried or measured in TEUs or not, and includes without limitation

intermodal freight, bulk goods and steel.

Related Body Corporate has the meaning given in section 50 of the Corporations Act.

Rolling Stock means locomotives, carriages, wagons, railcars, rail motors, lightrail vehicles, light inspection

vehicles, rail/road vehicles, trolleys and any other vehicle that operates on or uses rail track.

TEU means a Twenty Foot Equivalent Unit where 1 TEU equals a 6.1m container.

Timetable means the times at which PN's Trains are scheduled to arrive at and depart from the Terminal as set

out in a schedule to the TSA.

Terminal means the ART.

Train means Rolling Stock or a collection of Rolling Stock which is coupled together to operate on the Corridor as

a single unit.

C.	 Application of sections 47 and 93 to the proposed conduct

10. The proposed conduct described above in section B is likely to fall within the meaning of
"exclusive dealing" within section 47(2)(d) of the Trade Practices Act 1974 (Cth) (the Act)
on the basis that QR will supply (or offer to supply) terminal services at the ART on the
condition that PN will not, except to a limited extent, acquire terminal services directly or
indirectly from a competitor of QR.

11. For the reasons set out below, to the extent the proposed conduct gives rise to anti-
competitive detriments, if at all, within the meaning of section 47(10) of the Act, any
detriment to the public constituted by any lessening of competition that may result from the
proposed conduct will be very small. Accordingly, the extent of the public benefits required
to outweigh any anti-competitive detriment will not need to be large.

12. In the present case, the proposed conduct will give rise to significant public benefits, which
will be more than sufficient to outweigh any detriment to the public constituted by any
lessening of competition that may result from the proposed conduct.

mgib A0107818898v4 405233108
Lega1\103222215.2

Page 4



D.	 Public benefits

13. As acknowledged by the Australian Competition Tribunal (the Tribunal) public benefit has
been and is given wide ambit and can include "anything of value to the community
generally, any contribution to the aims pursued by the society including as one of its
principal elements (in the context of trade practices legislation) the achievement of the
economic goals of efficiency and progress".3

14. More recently, the Tribunal has held that public benefits do not need to be quantified in
precise terms and that an accurate, objective quantification of public benefits can in fact be
difficult. 4 QR notes that in that case the Tribunal adopted a total welfare approach to
assess public benefit, which involves taking into account efficiencies that accrue to both
consumers and producers.5

15. In order to assess the public benefits which are likely to arise from the proposed conduct, it
is necessary to consider the proposed conduct by reference to the "future with" and "future
without" test.6

Future with the proposed conduct

16. If the proposed conduct is engaged in by QR, QR will receive a 7 year contractual
commitment from PN that PN will put 80% of all freight on PN trains operated to or from
Queensland through the ART. From QR's perspective, this is likely to have two significant
consequences, which are dealt with in turn below.

Greater security and confidence in taking investment decisions

17. As the ART is a stand alone multi-user terminal business for QR, QR's desire is to
maximise the throughput of the ART. In order to take advantage of the estimated growth in
rail freight, QR has a long term plan for the 30 year development of the entire precinct
surrounding, and including the ART. The plan includes a significant expansion (almost
doubling the size) of the ART, both in terms of its geographical size and the size of the
infrastructure. QR's present intention is to develop the precinct and the ART in accordance
with this plan. However, actual development depends upon (amongst a number of other
matters) QR being satisfied that the expenditure is commercially justifiable. One
consideration in that regard is the extent of the volume of freight committed to the ART,
such that the expenditure is able to be recouped by QR.

18. Further, the key piece of lifting equipment (the rail mounted gantry) requires replacement,
which will be a significant investment (in the vicinity of $4-7 million). The lack of a rail
mounted gantry has caused (and continues to cause) congestion at peak times within the
ART, thereby adversely affecting the efficiency of operations at the ART. At present,
during peak times (for example, Monday mornings) the ART is operating at or near

Re 7-Eleven Stores Pty Ltd (1994) ATPR 41-357 at 42,677.
4	 Qantas Airways Limited [2004] AcompT 9 at [201] and [203].
5	 Qantas Airways Limited [2004] AcompT 9 at [185].

6	 Re QIW Ltd (1995) 132 ALR 225 at 276 and Qantas Airways Ltd [2004] AcompT 9 at [152].
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capacity.' Additionally, the lack of a rail mounted gantry limits the ability of the ART to
handle additional volumes of PN and other users because of a reduction in loading and
unloading tracks from four to two. QR is considering the viability of replacing the rail
mounted gantry and also some other immediate steps to alleviate congestion. These
include:

(a) construction of additional hardstand within the ART and on land adjacent to the
ART to considerably increase container storage areas; and

(b) relocation of certain facilities to free up space adjacent to terminal tracks.

QR estimates that these steps (if taken – see further below) will have the following effects
on capacity:

(i) loading and unloading roads will be increased from two to four;

(ii) container storage will be created for an additional approximately 600 TEUs.9

It is QR's expectation (based on the current forecasts provided to QR by rail operators),
that these steps (if taken) will alleviate the present congestion and provide sufficient
capacity to cater for moderate increases in volumes in the short term.

The actual taking of the steps set out above depends upon (amongst a number of other
matters) QR being satisfied that the expenditure is commercially justifiable. Again, a
relevant consideration for QR in that regard is the extent of the volume of freight committed
to the ART, such that the expenditure is able to be recouped by QR.

19. For the reasons set out above, as the ART is a multi-user terminal, QR is incentivised to
take steps which maximise the throughput of the ART. QR is of the view that the proposed
conduct will provide it with greater security and confidence in taking investment decisions
such as those outlined above.

20. Investments such as those outlined above (if made) are likely to significantly improve the
efficiency of the operation of the ART and increase the capacity of the ART so as to enable
it to accommodate additional throughput (of PN and other users).

21. Given the ART is a multi-user terminal, this will be to the benefit of not only PN, but all rail
operators using the ART.

Reduction in cost

22. QR submits that by entering into a long term agreement it will be able to offer PN the prices
available under the TSA. These prices are significantly lower than the prices QR believes
it would be able to justify offering PN under a shorter term arrangement.9

23. In the competitive environment (road and rail) in which rail operators compete on the East
Coast corridor, it can be expected that costs savings will be passed through to the rail
operators' customers in some form.

This is based on the present configuration of the ART. In this regard, the annual throughput of the ART since QR
took possession on 31 May 2006 is the equivalent of approximately 275,000 TEU per year.

This assumes double stacking of containers.

See paragraph 25(b).
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24. Further, as PN will have a long term secure access arrangement in Brisbane, PN will have
security and confidence in taking decisions to invest in its East Coast business.

Future without the proposed conduct

25. If QR does not engage in the proposed conduct, QR will be unlikely to enter into a long
term access agreement with PN. Although QR is likely to continue to provide access to PN
to the ART, the access arrangement will likely be only short term. This is likely to have
three significant consequences:

(a) first, absent the security and confidence that comes with a long term 80%
commitment to the terminal of the type described above, QR would be reluctant to
make the significant investments set out in paragraphs 17 and 18 regarding
expansion of the ART. The effects of this failure to invest include:

( i )	 inefficiencies which presently exist within the ART will continue to persist
(see paragraph 18);

i)	 other efficiency gains which will likely flow from significant investment will
not be obtained (see further in paragraphs 17 and 18);

(b) secondly, as a result of QR not entering into a long term access agreement with
PN, QR believes it will not be in a position to pass on benefits to its customers,
such as PN, in the form lower prices or more efficient services. Without PN's long
term 80% commitment, QR expects that it would only be able to offer PN the prices
QR had offered PN under the short term access arrangements in place since
31 May 2006. The rate at which PN has been obtaining short term access to the
ART since 31 May 2006 is approximately 18% higher than that which will apply
under the TSA; and

(c) thirdly, given PN will have no long term secure access arrangement, PN's costs are
likely to increase in any event. PN will be unlikely to invest significant sums in its
East Coast business until it has secure tenure in Brisbane, thereby affecting
efficiencies in PN's business.

E.	 The public benefits outweigh any anti-competitive detriment

26. The relevant detriment for the purposes of this notification is the detriment to the public
constituted by any lessening of competition that has resulted, or is likely to result, from the
proposed conduct or would be likely to result from the proposed conduct.

27. In QR's and PN's view, there is unlikely to be any anti-competitive detriment flowing from
the conduct. If the proposed conduct does cause any such detriment, the detriment is
likely to be very small for the reasons set out below.

(a)	 The relevant market is the market for the supply of standard gauge infrastructure
services on the facilities comprising the ART and associated infrastructure.10

1 0 	 Pacific National (ACT) Limited v. Queensland Rail [20061 FCA 91 at paragraphs 957 and 958.
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(b) There are presently no effective substitutes for the ART. The BMT has significant
disadvantages because of its inferior location and increased costs of operation, as
found by Jacobson J in the Acacia Ridge decision at paragraphs 952 and 957.

(c) Since that decision, there has been some discussion between QR and PN about
the prospect of PN moving part of its freight to the BMT. Early this year, QR
offered services to PN at the ART at a price which PN believes would make its rail
linehaul services on the Brisbane to Melbourne corridor uncompetitive, particularly
against competition from road." In these circumstances, PN considered its
options and informed QR that it was considering its options, including significantly
reducing train operations to and from Brisbane and moving the reduced volume
away from the ART to the BMT. In order to achieve this and continue offering
freight services to and from Queensland, PN also lodged an access request with
QR Network Access seeking train paths from the ART to the BMT which would
enable a 1500 metre interstate train to be split at the ART and operate to (and
from) the BMT in two 750 metre portions. On return to the ART the portions would
be joined and operate to interstate destinations as one 1500 metre train.

(d) However, despite PN's consideration of alternative options, QR's and PN's position
remains that the BMT does not compete with the ART in a relevant sense and
Jacobson J's view that the BMT was not a substitute to the ART remains accurate.
This is because traditionally, the BMT has been primarily an export and import
facility and has not handled PN's domestic interstate freight trains. QR and PN do
not expect that this will change in the future because:

(i) there are significant limitations on the ability of the BMT to service trains of
a length greater than 850m;

(ii) there are certain complexities which have the effect of restricting the
movement of trains through the Brisbane metropolitan area to the BMT and
which make it difficult for PN to secure long train paths to the BMT even
though these paths are controlled by QR. The only PN trains which
presently operate to the BMT are short (850m) port shuttle services
between the ART and the BMT. PN currently holds paths to operate 18
intermodal trains and 7 steel trains to Brisbane each week, and 19
intermodal trains and 7 steel trains from Brisbane each week. The corridor
to the BMT (as presently configured) cannot accommodate all of these
trains at their contracted lengths (set out above); and

(iii) the location of the BMT is remote from PN's customers. The majority of
PN's customers have premises in close proximity to the ART and require
freight to be made available for collection at the ART. To operate an
interstate freight train to the BMT therefore carries with it the following
additional costs (compared to the ART):

QR does not agree with PN's belief in this regard.
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(A) additional train running costs to the BMT; and

(B) significant additional road transportation costs (at least $50 per
TEU) in returning containers to the ART (or another proximate
location) to enable collection by customers.

(e)	 The difficulties associated with constructing an alternative terminal in the Brisbane
area, including the difficulties in finding suitable available land adjacent to the
mainline track and the time involved in developing a terminal mean that it is
unlikely an alternative terminal to the ART would be developed and completed
within the reasonably foreseeable future.

F.	 Conclusion

28.	 For the above reasons, QR submits that to the extent that the proposed conduct causes
any anti-competitive detriment, such detriment is outweighed by the several significant
public benefits outlined above.
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DIRECTIONS
1. If there is insufficient space on this form for the required information, the information is to be

shown on separate sheets, numbered consecutively and signed by or on behalf of the person giving
the notice

2. If the notice is given by or on behalf of a corporation, the name of the corporation is to be inserted
in item 1(a), not the name of the person singing the notice, and the notice is to be signed by a
person authorised by the corporation to do so.

3. In item 1(b), describe that part of the business of the person giving the notice in the course
of which the conduct is engaged in.

4. If particulars of a condition or of a reason of the type referred to in sub-section 47(2), (3), (4), (5),
(6), (7), (8) or (9) of the Trade Practices Act 1974 have been reduced in whole or in part to
writing, a copy of the writing is to be provided with the notice.

5. In item 3 (a), describe the nature of the business carried on by the persons referred to in that item.

6. In item 3(b) (ii), state an estimate of the highest number of persons with whom the person giving
the notice is likely to deal in the course of engaging in the conduct at any time during the next year.

NOTICE
If this notification is in respect of conduct of a kind referred to in sub-section 47(6) or (7) or paragraph
47(8)(c) or (9) (d) of the Trade Practices Act 1974 ("the Act"), it comes into force at the end of the
period prescribed for the purposes of subsection 93(7a) of the Act ("the prescribed period") unless the
Commission gives a notice under sub-section 93A(2) of the Act within the prescribed period, or this
notification is withdrawn.

The prescribed period is 21 days (if this notification is given on or before 30 June 1996) or 14 days (if this
notification is given after 30 June 1996), starting on the day when this notification is given.

If the Commission gives a notice under sub-section 93A(2) of the Act within the prescribed period, this
notification will not come into force unless the Commission, after completing the procedures in section
93A of the Act, decides not to give a notice under subsection 93(3A) of the Act. The notification comes
into force when that decision is made.

If this notification is in respect of conduct of a kind referred to in subsection 47(2), (3), (4) or (5), or
paragraph 47(8)(a) or (b) or (9)(a), (b) or (c), of the Act, it comes into force when it is given.
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