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1. Introduction

Authorisation

1.1 The Australian Competition and Consumer Commission (the ACCC) is the
independent Australian Government agency responsible for administering the Trade
Practices Act 1974 (the Act). A key objective of the Act is to prevent anti-competitive
conduct, thereby encouraging competition and efficiency in business, resulting in a
greater choice for consumers in price, quality and service.

1.2 The Act, however, allows the ACCC to grant immunity from legal action for anti-
competitive conduct in certain circumstances. One way in which parties may obtain
immunity is to apply to the ACCC for what is known as an ‘authorisation’.

1.3 The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it
is satisfied that the public benefit from the conduct outweighs any public detriment.

Revocation and substitution

1.1. The Act provides that the ACCC may initiate the revocation of an authorisation and
substitution of a new authorisation if it appears to the ACCC that:

 the authorisation was granted on the basis of evidence or information that was false
or misleading;

 a condition of the authorisation has not been complied with; or

 there has been a material change in circumstances since authorisation was granted.

1.2. The revocation and substitution process is commonly referred to as a ‘review’ of an
authorisation. Parties who have been granted an authorisation may also initiate a
review.

1.3. When considering the revocation and substitution of an authorisation, the ACCC must
issue a written Notice to interested parties. The Notice outlines the basis for the review;
indicates the nature of the proposed substitute authorisation; and invites submissions in
relation to the proposed action.

1.4. The ACCC issued a Notice for this matter on 1 September 2006.

1.5. After considering any submissions received, the ACCC may make a determination
revoking and substituting the authorisation. Alternatively, the ACCC may decide not to
revoke the authorisation.

1.6. This document is a draft determination proposing to revoke authorisation A90765
granted to the Royal Australasian College of Surgeons (the College or RACS) on
30 June 2003, and substitute it with a new authorisation A91013.
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Chronology

1.4 Table 1.1 provides a chronology of significant dates in the review of the authorisation.

Table 1.1: Chronology of review authorisation A90765

DATE ACTION

30 June 2003 Authorisation A90765 granted to the College.

8 February 2006 The Australian Health Ministers’ Conference (AHMC) request that the
ACCC review the authorisation.

1 September 2006 The ACCC issued a Notice under section 91C(3) of the Act – proposing
to revoke and substitute the authorisation and inviting submissions
from interested parties.

22 September 2006 Closing date for submissions from interested parties.

Preliminary submission from the College noting its intention to
withdraw from authorisation with a final decision to be made at its
Council meeting at end of October.

28 October 2006 Submission from the College following its Council meeting.

10 November 2006 Draft determination issued by the ACCC.
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2. Background

The Royal Australasian College of Surgeons

2.1 The Royal Australasian College of Surgeons (the College or RACS) is a non-
government organisation which was formed in 1927. Its primary functions are surgical
education, training, professional development and support.

2.2 The College is an internationally recognised organisation for 7,100 surgeons, including
1,650 trainees who are based mainly in Australia and New Zealand. Approximately
ninety per cent of all surgeons practising in Australia and New Zealand are Fellows of
the RACS (FRACS).

2.3 The governing body of the College is a Council made up of elected members who work
in an honorary capacity. The Council has established a number of committees and
boards which carry out a variety of functions.

Authorisation A90765

2.4 On 28 November 2000, the College lodged application for authorisation A90765 with
the ACCC.

2.5 The College’s application for authorisation followed a two-year investigation by the
ACCC into allegations that the College’s processes restricted entry to specialist surgical
training in breach of the Act.

2.6 After considering the application and extensive consultation, on 30 June 2003, the
ACCC granted authorisation A90765 to the College in relation to:

 the selection, training and examining of basic and advanced surgical trainees
(authorisation granted for six years until 22 July 2009);

 the accreditation of hospitals for basic surgical training and hospital posts for
advanced surgical training (authorisation granted for four years until 22 July 2007) ;
and

 the assessment of overseas trained surgeons (authorisation granted for four years
until 22 July 2007).

2.7 In granting the authorisation, the ACCC was satisfied that the College’s training and
assessment processes generate a significant public benefit by assisting to ensure that
surgical training is of a high quality.

2.8 However, the ACCC also recognised that the College possesses significant influence
over the number of surgeons entering surgical practice. Authorisation A90765 was
therefore granted subject to a number of important conditions. The ACCC imposed the
conditions to address the potential of the College’s training and assessment processes
being used to inappropriately restrict entry into the surgical profession.
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Surgical training

2.9 The College is currently the sole provider of surgical education and training in Australia.
Training responsibilities - including curriculum development, assessment and evaluation
- comprise a large proportion of the College’s work.

2.10 Surgical trainees complete a minimum of two and a maximum of four years of basic
surgical training (BST). This is followed by approximately four years of specialist
surgical training (SST)1 in one of nine sub-specialities:

 General surgery

 Cardiothoracic surgery

 Neurosurgery

 Orthopaedic surgery

 Otolaryngology – head and neck surgery

 Paediatric surgery

 Urology

 Vascular surgery

 Plastic and reconstructive surgery.

Basic surgical training (BST)

2.11 Basic surgical training covers surgical theory and practice common to all sub-
specialities. BST takes place in College accredited hospitals where trainees rotate
through a number of areas gaining a wide exposure to the different sub-specialities, as
well as emergency and intensive care medicine.

2.12 Entry into BST is determined by curriculum vitae, interview and referee reports.
Prospective trainees must have successfully completed a Bachelor of Medicine and
Bachelor of Surgery (MBBS) or equivalent, as well as their intern year (first year of
postgraduate experience).

Specialist surgical training (SST)

2.13 Specialist surgical trainees are selected following the completion of basic training.
Trainees nominate for a particular speciality and selection is undertaken by the relevant
Speciality Board or Association of the College.

2.14 The SST program takes place in College accredited training positions (posts) in the
relevant speciality. Trainees are supervised by Fellows of the College and must maintain
log books of the operative procedures and educational activities they undertake. There
are a number of competencies SSTs must attain in order to practise independently in
their chosen sub-speciality.

2.15 Upon successful completion of SST, trainees are granted a College Fellowship and are
therefore eligible for recognition as a specialist under the Health Insurance Act 1973.

1 Formerly Advanced Surgical Training (AST)
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Transitional surgical trainees (TSTs)

2.16 Trainees who complete their maximum allowed four years of BST, satisfying the
requirements of the program, but are unsuccessful in securing an SST post, may elect to
become transitional surgical trainees (TSTs). TSTs remain eligible for selection to SST
posts.

Accreditation of hospitals and hospital posts

2.17 Surgical training takes place in hospitals and hospital posts which have been accredited
by the College. Accreditation is therefore an integral part of the College’s training
model.

2.18 Accreditation is designed to assess surgical education, training and supervision factors
against assessment criteria.

2.19 A number of conditions of Authorisation A90765 related to the College’s accreditation
functions. In particular, the College was required to establish a public independent
review of its accreditation criteria and associated matters. The review was finalised in
April 2005 and made a number of recommendations.

2.20 The ACCC notes that the College is in the process of implementing the
recommendations of the review. The College has otherwise indicated that the relevant
conditions of the authorisation have been implemented.

Assessment of overseas-trained surgeons

2.21 Another important function of the College is to assess overseas-trained surgeons who
wish to register for practise as a specialist in Australia.

2.22 The ACCC granted authorisation A90765 subject to a number of conditions related to
the assessment of overseas-trained surgeons. Condition C5 required that an independent
committee conduct a review of the College’s processes and determine the appropriate
test for assessing overseas-trained surgeons. The Committee reported in April 2005,
making a number of wide-ranging recommendations.

2.23 The ACCC notes that the College is in the process of implementing the
recommendations of the review.

The College’s new Surgical Education and Training (SET) program

2.24 The College is proposing to introduce a new training model; Surgical Education and
Training Program (SET). SET is an integrated training program which will replace the
separate Basic / Specialist Surgical Training model currently operating.

2.25 The College has provided the following information about SET.2

2.26 Prior to formal selection into SET, interested medical students and graduates can register
for Preparation for Surgical Education and Training (Pre-SET). Pre-SET would allow

2 Royal Australasian College of Surgeons, Surgical Education and Training Discussion Document, October 2006.
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potential trainees to begin surgical training without a binding commitment to the full
program. Numbers into Pre-SET will not be limited and no formal selection into the
course will take place.

2.27 After completing pre-SET, trainees will be eligible to apply for SET.

2.28 The first year of SET is referred to ‘SET 1’ and so on. The number of trainees accepted
into SET 1 will be based on the number of accredited speciality posts, plus 5 per cent
(allowing for the average attrition rate).

2.29 SET 2 is the first year of specialist training at an accredited hospital post. If trainees
successfully complete SET 1, progression to SET 2 is automatic. There will not be a
selection process from SET 1 to SET 2.

2.30 The Australian Medical Council will assess the course for accreditation in August 2007.

2.31 The College hopes to open pre-SET in January 2007. SET is due to commence in 2008;
selection of trainees will take place during the second half of 2007.

2.32 The selection of BSTs for 2007 has already taken place and is expected to be the last
intake.



DRAFT DETERMINATION A910137

3. Review of authorisation A90765

Material change of circumstances

3.1 On 8 February 2006, the ACCC received a letter from the Australian Health Ministers’
Conference (AHMC), requesting that the ACCC review and substitute Condition 12 of
the College’s authorisation, on the basis that there has been a material change of
circumstances since it was granted.

3.2 Condition C12 outlines the process by which the College is to determine the intake of
basic surgical trainees for a particular year. It sets up a consultation process between
the College and the state and territory health ministers. Condition C12 states that:

Before finalising the limit on the number of basic surgical training posts for a
particular year, and the distribution of these posts between states and territories, the
College shall write to the Commonwealth, state and territory health ministers:

 informing them of the limit it proposes to impose on the number of basic surgical
training posts for the following year;

 explaining how this proposed limit has been calculated;

 informing ministers of the proposed distribution of basic surgical training posts by
state and territory;

 explaining how this distribution process has been determined; and

 inviting ministers to comment on the proposed limit on and distribution of basic
surgical training posts within a reasonable specified period determined by the
College, and take these comments into account when finalising the limit and
distribution.

3.3 The AHMC indicated that the policy of all Governments regarding their role in
determining specialist medical workforce numbers has changed significantly since the
authorisation was granted in 2003.

3.4 In response to the request for review, the ACCC consulted extensively with the
College, the AHMC, the Australian Health Workforce Officials Committee (AHWOC)
and other appropriate parties.

3.5 The ACCC accepts that in recent years there has been a greater level of investment by
governments to collect information about, and plan for, their medical workforce
requirements.

3.6 In addition to this increased investment, there has been a trend towards developing
common positions by governments on medical workforce issues (including the surgical
workforce) which was not apparent prior to the authorisation.

3.7 Accordingly, the ACCC is satisfied that there has been a material change in
circumstances since A90765 was granted to the College in June 2003.
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Notice under section 91C(3) of the Act

3.8 On 1 September 2006, the ACCC issued a Notice pursuant to section 91C(3) of the Act
(the Notice) proposing to revoke authorisation A90765 and substitute it with a
replacement authorisation, based on a material change of circumstances.

3.9 The ACCC proposed to substitute A90765 with an identical authorisation, but with two
amendments. The first amendment relates to Condition C12, whilst the second
amendment is to the term of the authorisation. These are outlined below.

The ACCC proposed that the current Condition C12 be removed and replaced with:

To determine the number of basic surgical trainees accepted by the College in a
particular year; the College shall invite Commonwealth, state and territory health
ministers (or their representatives) to participate in a consultation process whereby:

 governments will indicate to the College what their required intake is (along with
an explanation of the method used to determine this);

 after considering governments’ requests, the College will indicate to governments
the number of trainees it is planning to accept (along with an explanation of the
method used to determine this);

 the College and governments shall then make every effort, through negotiation, to
decide on a mutually acceptable intake for each state and territory.

In the event that the College and governments cannot reach an agreement, the
number of basic surgical trainees to be accepted by the College will be the number
requested by governments, subject to the availability of candidates who meet the
College’s entry criteria.

The ACCC proposed that in the substitute authorisation, authorisation for all elements of the
conduct will now expire on 22 July 2007 (including the selection, training and examining of
basic and advanced surgical trainees).
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4. Submissions received in response to the Notice

4.1 The ACCC invited submissions from the College and interested parties on the proposed
revocation and substitution.

4.2 Copies of public submissions are available from the ACCC website
(www.accc.gov.au) by following the ‘Public Registers’ and ‘Authorisations Public
Registers’ links.

Submissions from interested parties

4.3 The ACCC sought submissions from a number of interested parties, including health
departments, other health bodies, and consumer associations. The ACCC received
public submissions from:

 Australian Capital Territory Minister for Health (Katy Gallagher MLA)

 Australian Health Ministers Advisory Council – Health Workforce Principal
Committee3

 Australian Medical Association

 Australian Medical Association (NSW) Limited

 Australian Medical Council

 Australian Orthopaedic Association

 Confederation of Postgraduate Medical Education Councils

 Royal Australasian College of Surgeons – Interim Trainees Committee

 Royal College of Pathologists of Australia

 Victorian Department of Human Services

4.4 A number of the above interested parties did not support the ACCC’s proposed
substitute authorisation. These included the Australian Medical Association (AMA);
Australian Medical Council and the Australian Orthopaedic Association. Parties
opposed to the action raised concerns about a system of medical training driven by
workforce numbers, without appropriate references to training standards and resources.

4.5 The AMA commented that by focusing on the BST intake, the ACCC was approaching
the problem from the wrong end. The AMA asserted that the focus should be on the
number of accredited SST posts; in particular, that jurisdictions must provide adequate
funding and support so the number of SST posts can increase.

3 The successor to the Australian Health Workforce Officials Committee (AHWOC)
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4.6 The Interim Trainees’ Committee of the College provided a submission on behalf of
surgical trainees. The Committee was critical of the bottleneck between basic and
specialist surgical training and submitted that there is a lack of justice in a training
program that does not guarantee a fellowship of the College.

4.7 Submissions from the ACT Minister for Health; the Health Workforce Principal
Committee (HWPC) and the Victorian Department of Human Services demonstrated
support for the ACCC’s review and proposed substitute authorisation.

4.8 The HWPC submitted that the practical effect of the current C12 is that the College has
been determining the size of the Australian surgical workforce through establishing the
limits on the number of doctors that can commence basic surgical training.

4.9 Submissions in support of the ACCC’s proposed substitution also expressed
dissatisfaction with the operation of C12. The ACT and Victorian Governments both
commented on the limited consultation which recently took place regarding the BST
intake for 2007.

4.10 The Confederation of Postgraduate Medical Education Councils (CPMEC) accepted in
principle that the number of junior surgical positions will be that requested by
governments. However, the CPMEC submitted that certain prerequisites must be in
place to recognise education and training needs.

Submissions from the College

4.11 The College provided submissions to the ACCC on the following dates:

 14 September 2006

 22 September 2006

 11 October 2006, and

 28 October 2006.

4.12 Regarding the ACCC’s review and possible substitute authorisation, the College
disputes that there has been a material change of circumstances. It further submitted
that, even if a change has occurred, it does not justify the ACCC’s proposed
replacement condition C12. The College’s view is that the current condition adequately
addresses the needs of the jurisdictions through substantial involvement in BST
distribution.

4.13 More importantly, the College highlighted developments which have impacted on the
ACCC’s review of authorisation A90765.

4.14 The College confirmed its intentions to progress with its new SET program. The
College noted that, in light of this, any changes to the training aspect of the
authorisation A90765 would have little or no effect.

4.15 The College also submitted that it has been successfully implementing the conditions of
the authorisation, along with the recommendations of the reviews that followed. The
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College noted that the improvements introduced as a result of the authorisation have
had a positive effect and the College is committed to maintaining them.

4.16 The College re-stated its previous position that its activities do not breach the Act.

4.17 In light of the above, the College’s submissions of 14 and 22 September 2006 noted its
intention to ‘withdraw’ from authorisation A90765. The College’s view is that the
burden of the ACCC authorisation is such that authorisation is not required in the
future.

4.18 The College informed the ACCC that a final decision regarding the authorisation was
to be made at its Council meeting in late October 2006.

4.19 On 28 October 2006, the College informed the ACCC that its Council had resolved
that:4

4.19.1 The College will not seek reauthorisation by the ACCC when the current
Authorisation lapses.

4.19.2 The components relating to the Assessment of the Overseas Trained
Doctors and Review of Hospitals and Hospital Posts will therefore lapse
in 2007.

4.19.3 The College will confirm with the ACCC that with the introduction of the
new improved program called Surgical Education and Training (SET)
from January 2007 aspects of the Authorisation identified by the ACCC in
relation to the surgical training program will cease to have effect.

4.19.4 The College will maintain open dialogue with the ACCC and will
continue the improvements of its policies and processes that have been
undertaken in recent years pursuant to the Authorisation.

4.19.5 The College will further investigate its role as advisor/subcontractor to
Government and Registration Boards in the specialist assessment of
International Medical Graduates.

4 Royal Australasian College of Surgeons, submission to the ACCC, 28 October 2006
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5. Revocation and substitution – the statutory test

5.1 As outlined in section 3, the ACCC initiated the present review of the College’s
authorisation under section 91C of the Act. The ACCC is satisfied there has been a
material change in circumstances and accordingly issued a Notice proposing to revoke
and substitute the authorisation.

5.2 After considering submissions received in response to the Notice, the ACCC may then
make a determination in writing:

a. revoking the authorisation and granting another such authorisation that it
considers appropriate, in substitution for it; or

b. deciding not to revoke the authorisation

5.3 Under section 91C(7), the ACCC must not revoke an authorisation and substitute
another unless it is satisfied that it could make the substitute authorisation as a new
authorisation under section 90.

5.4 Therefore, the ACCC may only grant authorisation to a substitute where the relevant
test in section 90 of the Act is satisfied.

5.5 In 2000, the College lodged application for authorisation A90765 under section 88(1)
of the Act and the Competition Codes of each state and territory to make and give
effect to a contract or arrangement, or arrive at an understanding, a provision of which
would have the purpose, or would have or might have the effect, of substantially
lessening competition within the meaning of section 45 of the Act.

5.6 The relevant tests for the application are found in sections 90(6) and 90(7) of the Act.

5.7 In relation to the making of and giving effect to the arrangements, sections 90(6) and
90(7) of the Act state that the ACCC shall not authorise a provision of a proposed
contract, arrangement or understanding, other than an exclusionary provision, unless it
is satisfied in all the circumstances that:

 the provision of the proposed contract, arrangement or understanding would result,
or be likely to result, in a benefit to the public and

 this benefit would outweigh the detriment to the public constituted by any
lessening of competition that would result, or be likely to result, if the proposed
contract or arrangement was made and the provision concerned was given effect to.



DRAFT DETERMINATION A9101313

Application of the tests

5.8 The Tribunal has stated that the test under section 90(6) is limited to a consideration of
those detriments arising from a lessening of competition.5

5.9 However, the Tribunal has previously stated that regarding the test under section 90(6):

[the] fact that the only public detriment to be taken into account is lessening of competition does
not mean that other detriments are not to be weighed in the balance when a judgment is being made.
Something relied upon as a benefit may have a beneficial, and also a detrimental, effect on society.
Such detrimental effect as it has must be considered in order to determine the extent of its beneficial
effect.6

5.10 Consequently, given the similarity of wording between section 90(6) and (90(7), when
applying these tests the ACCC can take most, if not all, detriments likely to result from
the relevant conduct into account either by looking at the detriment side of the equation
or when assessing the extent of the benefits.

Definition of public benefit and public detriment

5.11 Public benefit is not defined in the Act. However, the Tribunal has stated that the term
should be given its widest possible meaning. In particular, it includes:

…anything of value to the community generally, any contribution to the aims pursued by
society including as one of its principle elements … the achievement of the economic goals of
efficiency and progress.7

5.12 Public detriment is also not defined in the Act but the Tribunal has given the concept a
wide ambit, including:

…any impairment to the community generally, any harm or damage to the aims pursued by the
society including as one of its principal elements the achievement of the goal of economic
efficiency.8

Future with-and-without test

5.13 The ACCC applies the ‘future with-and-without test’ established by the Tribunal to
identify and weigh the public benefit and public detriment generated by arrangements
for which authorisation has been sought.9

5.14 Under this test, the ACCC compares the public benefit and anti-competitive detriment
generated by arrangements in the future if the authorisation is granted with those

5 Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004. This view was
supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67.

6 Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788. See also: Media Council
case (1978) ATPR 40-058 at 17606; and Application of Southern Cross Beverages Pty. Ltd., Cadbury
Schweppes Pty Ltd and Amatil Ltd for review (1981) ATPR 40-200 at 42,763, 42766.

7 Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. See also Queensland Co-operative Milling Association Ltd
(1976) ATPR 40-012 at 17,242.

8 Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683.
9 Australian Performing Rights Association (1999) ATPR 41-701 at 42,936. See also for example: Australian

Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of Australia
(No.2) (1987) ATPR 40-774 at 48,419.
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generated if the authorisation is not granted. This requires the ACCC to predict how
the relevant markets will react if authorisation is not granted. This prediction is
referred to as the ‘counterfactual’.

Length of authorisation

5.15 The ACCC can grant authorisation for a limited period of time.10

Conditions

5.16 The Act also allows the ACCC to grant authorisation subject to conditions which the
ACCC considers necessary in order to satisfy the net public benefit test.11

Future and other parties

5.17 Applications to make or give effect to contracts, arrangements or understandings that
might substantially lessen competition or constitute exclusionary provisions may be
expressed to extend to:

 persons who become party to the contract, arrangement or understanding at some
time in the future12

 persons named in the authorisation as being a party or a proposed party to the
contract, arrangement or understanding.13

10 Section 91(1).
11 Section 91(3).
12 Section 88(10).
13 Section 88(6).
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6. ACCC evaluation

Public benefit

6.1 In its determination of 30 June 2003, the ACCC stated it was satisfied that the
College’s training and assessment processes generate a significant public benefit by
assisting to ensure that surgical training is of a high quality.

6.2 The ACCC considers that these public benefits continue to flow from the College’s
conduct in 2006. It is likely that the magnitude of the public benefits is significant.

Public detriment

6.3 The ACCC recognised in its determination in 2003 that the potential public detriment
from the College’s processes was also likely to be significant. The College continues to
exert a meaningful influence over the number of surgeons entering surgical practice.

6.4 The conditions placed on authorisation A90765 imposed a range of reforms to the
College’s processes. These were designed to limit the potential detriment arising from
the conduct, ensuring that there was an overall net benefit flowing from the
arrangements.

6.5 The ACCC notes the College’s general compliance with the conditions of the
authorisation. The ACCC also notes the College is implementing the recommendations
of the reviews completed in 2005. In light of the limited nature of the ACCC’s present
review (focusing on condition C12) and the fact that some changes are yet to be fully
implemented, the ACCC is not in a position to assess the effectiveness of all of the
conditions of the authorisation.

6.6 However, in relation to condition C12 and the setting of BST numbers, the ACCC
notes the following. The BST intake was of concern to the ACCC when granting
authorisation because the College’s capacity for training BSTs has always been greater
than the number of trainees actually selected by the College. In other words, the
College is in a position to restrict or limit the intake of BSTs. The ACCC considers that
any unreasonable restriction by the College would generate a public detriment.
Accordingly, authorisation A90765 was granted subject to condition C12.

6.7 The ACCC remains of the view that the material change of circumstances outlined in
the Notice issued on 1 September 2006 impacts on the balance of the benefit and
detriment flowing from the authorisation.

6.8 Workforce modelling by governments means that broad community issues such as
demand, access, distribution and affordability are considered alongside appropriate
training standards. The ACCC considers that more meaningful input by jurisdictions’ in
this regard impacts on the potential detriments flowing from the authorisation.

6.9 The ACCC accepts that governments are now better informed about workforce
requirements as a result of their numerous initiatives. Therefore, in instances where
governments have requested specific training numbers and those numbers are not
provided by the College, the potential detriment is exacerbated.
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6.10 Limiting BST numbers in turn has the potential to impact on SST numbers, and
ultimately the number of qualified surgeons. If governments are now in a better
position to determine workforce numbers, the College’s continued ability to restrict
numbers increases the detriment flowing from the conduct. The ACCC’s concern about
this increase in detriment led to the present review.

6.11 The ACCC notes interested party submissions to the effect that it is important to
maintain restrictions imposed to ensure quality training. The ACCC agrees that quality
of training is an important factor in this debate. However, this is not the basis for the
College’s current restrictions on BST intakes. The College acknowledges that the
number of acceptable trainees is in excess of those chosen. It also acknowledges that
the hospitals are capable of training at the BST level at numbers greater than chosen.

6.12 A principal concern of the College has been to align the numbers of BST positions
doctors completing BST with the current number of accredited SST posts. The College
considers that in entering BST training, doctors undertake significant investment of
time and money and accordingly are entitled to proceed to SST positions.

6.13 This is not an issue of quality or maintaining standards. Provided trainees are given
enough information to make an informed choice as to whether to enter BST training,
restrictions imposed by the College on BST numbers (unrelated to capacity for quality
training) restricts the ability of governments to determine their workforce size. The
proposed revised condition 12 would have removed that restriction.

6.14 The ACCC’s proposed substitute authorisation was designed to improve the processes
by which the College and jurisdictions come to an agreement regarding the BST intake.
The replacement condition C12 would have created strong incentives for each party to
justify their position and engage in meaningful negotiations. Broadly, the ACCC seeks
to promote an environment where the College works in partnership with its government
stakeholders.

6.15 It is clear, however, that the ACCC’s review has become less relevant given the
College’s commitment to the new SET program and its intention to operate without the
protection of authorisation. In these circumstances, the ACCC is proposing an
alternative substitute authorisation.

The proposed substitute authorisation A91013

6.16 In light of the College’s submission of 28 October 2006 (see above at 4.19), the ACCC
proposes to remove the College’s immunity in relation to the selection, training and
examining of basic and specialist surgical trainees.

6.17 The proposed substitute Authorisation A91013 will therefore be identical to the current
authorisation, but will not cover the College’s arrangements for its basic and specialist
training programs.

6.18 The College’s firm commitment to the SET program means it is no longer appropriate
for authorisation of these functions to remain. Therefore, Condition C12 will no longer
be relevant.



DRAFT DETERMINATION A9101317

6.19 The extent to which the SET program may raise competition concerns will need to be
considered outside the substitute authorisation.

6.20 In relation to the other elements of the College’s conduct protected by authorisation
A90765, the College has indicated that it will not seek further authorisation after
22 July 2007. This is ultimately a decision for the College.

6.21 The ACCC notes there is benefit in giving the College time to assess its conduct and, if
necessary, make adjustments in order to operate in an environment without
authorisation.

6.22 The ACCC largely accepts that the benefits and detriments analysed in great detail in
the original authorisation continue to flow from these College processes.

6.23 The ACCC therefore considers that the conditions set out in the authorisation are still
required to ensure a net benefit flows from the remaining conduct. Conditions 10 to 14
inclusive, which relate specifically to the College’s current training programs, will no
longer be appropriate given the ACCC is proposing to remove immunity for these
arrangements.

6.24 The ACCC proposes that authorisation for the following College processes will remain
in force until 22 July 2007:

 the accreditation of hospitals for basic surgical training and hospital posts for
advanced surgical training; and

 the assessment of overseas trained surgeons.
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7. Draft determination

The net public benefit test

7.1 For the reasons outlined in Chapter 6 of this draft determination, and subject to
conditions as discussed, the ACCC is satisfied that it would not be prevented under
subsections 90(6) or 90(7) from making a determination granting the substituted
authorisation for the conduct described in A91013 if it were a new authorisation sought
under section 88.

7.2 The ACCC therefore proposes to substitute authorisation A90765 with A91013

Authorisation A91013

7.3 The ACCC proposes to revoke authorisation A90765 and grant authorisation A91013
to the arrangements which constitute the College’s processes for:

 the accreditation of hospitals for basic surgical training and hospital posts for
advanced surgical training; and

 the assessment of overseas trained surgeons.

7.4 Authorisation is proposed to be granted subject to the College complying with the same
conditions as described in authorisation A90765, except for conditions C10 to C14
inclusive which relate specifically to the College’s current training programs.

7.5 Authorisation is proposed to be granted until 22 July 2007.

7.6 The proposed authorisation A91013 is essentially identical to the College’s current
authorisation, but removes the immunity and associated conditions for the selection,
training and examining of basic and specialist surgical trainees.

7.7 Further, the proposed authorisation is in relation to the processes as they stand at the
time authorisation is granted. Any changes to the processes during the term of the
proposed authorisation would not be covered by the proposed authorisation.

7.8 This draft determination is made on 10 November 2006.

Conduct not proposed to be authorised

7.9 The proposed authorisation does not extend to the College’s conduct in relation to the
selection, training and examining of basic and specialist surgical trainees. Protection
afforded by the current authorisation will remain in place until 21 days after the ACCC
issues a final determination, provided no application for review is lodged with the
Australian Competition Tribunal.

7.10 The proposed authorisation does not extend to the College’s conduct in relation to its
proposed SET program.
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Further submissions

7.11 The ACCC will now seek further submissions from interested parties. In addition, the
applicant or any interested party may request that the ACCC hold a conference to
discuss the draft determination, pursuant to section 90A of the Act.




