


Executive Summary
On 13 November 2002 the International Air Transport Association (IATA) lodged
Application A90855 for the revocation and substitution of Authorisation A90435.

IATA is a non-governmental international trade association of most carriers operating
scheduled international air services in the transport of passengers, mail and cargo. IATA
members accounted for 95% of passengers and 97% of cargo carried to and from Australia
by air in 2004.

Authorisation A90435 was granted to IATA on 24 December 1985 in respect of certain
rules, regulations, agreements and resolutions made by it as part of its role in the
coordination of procedures and arrangements for the international movement of people
and goods by air.

Application A90855 initially sought the revocation of authorisation A90435 and the issue
of a substitute authorisation covering the IATA Cargo Agency System. Subsequently, on
15 April 2003, IATA amended the application to extend coverage of the substitute
authorisation to all of its activities, being

 the IATA Cargo Agency System;
 the IATA Scheduling System;
 the IATA Prorate System;
 the IATA Passenger Services System;
 the IATA Cargo Services System;
 the IATA Clearing House System;
 the IATA Passenger Tariff System; and
 the IATA Cargo Tariff System.

The application was further amended on 2 August 2006 when IATA specified dates for the
expiry of authorisation for the eight elements of conduct covered by the application as
follows:

 on 31 October 2006: the IATA Clearing House System
the IATA Prorate System
the IATA Scheduling System;

 on 31 May 2007: the IATA Cargo Services System
the IATA Passenger Services System
the IATA Cargo Agency System

 on 30 June 2008: the IATA Passenger Tariff System
the IATA Cargo Tariff System.

IATA stated in seeking progressive termination of the authorisation that it believed that
some programs did not raise significant issues in competition law in Australia and could
be undertaken without authorisation either in their current form or after modification to
address minor concerns.

IATA further stated that the longer sunset period sought for the tariff systems is designed
to allow IATA time to devise and implement a new interline system and if necessary seek
its authorisation before the expiry of the authorisation of the current system.
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On 6 September 2006 the ACCC issued a draft determination proposing to revoke
authorisation A90435 and substitute it with a new authorisation covering the eight
elements of conduct in application A90855 for transition periods as set out in IATA’s
amended application of 2 August 2006.

A pre-decision conference was held at the request of the Australian Federation of
International Forwarders on 19 October 2006. There was general support for the draft
determination although some parties raised concerns about the length of the transition
period for the Cargo Agency System. Further material was provided by IATA regarding
this and other transition periods.

The ACCC accepts that IATA’s amended application results in significant transition
benefits which arise from the transition to arrangements which would significantly reduce
the extent to which authorisation is required to be sought by IATA.

The ACCC considers that transition periods must be appropriate to allow IATA to assess
its conduct and, if considered necessary, implement changes to some of the conduct and/or
have new applications for authorisation considered. However, authorisation should not be
open-ended.

The ACCC has not concluded a view on the balance of public benefits and detriments
flowing from each element of the conduct, and overall, absent transition benefits. The
ACCC considers that when transition benefits are taken into account each element of the
conduct, and the conduct overall, result in a net public benefit.

The ACCC therefore revokes authorisation A90435 and substitutes it with a new
authorisation covering the eight elements of conduct in application A90855 for the
following transition periods:

 for 21 days after the date this determination comes into effect for the IATA
Clearing House, IATA Prorate System and IATA Scheduling System

 until 31 August 2007 for the IATA Cargo Agency System, IATA Passenger
Services System and IATA Cargo Services System

 until 30 June 2008 for the IATA Passenger Tariff Coordination and IATA
Cargo Tariff Coordination

The authorisation will come into effect on 1 December 2006 unless an application for
review is made to the Australian Competition Tribunal.
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1. The Application

Introduction

History of the Application

1.1 On 24 December 1985, Authorisation A90435 was granted to the International Air
Transport Association (IATA) in respect of certain rules, regulations, agreements and
resolutions made by it as part of its role in the co-ordination of procedures and
arrangements for the international movement of people and goods by air. Authorisation
was granted by the Trade Practices Commission, now known as the Australian
Competition and Consumer Commission (the ACCC).

1.2 On 13 November 2002, IATA lodged an application (A90855) under section 91C of the
Trade Practices Act 1974 (the Act) in relation to Authorisation A90435 seeking the
revocation of Authorisation A90435 and the substitution of a new authorisation under
that section relating to the IATA Cargo Agency System.

1.3 On 15 April 2003 IATA lodged an amendment to Application A90855 extending the
coverage of the substitute authorisation to the contracts, arrangements, and
understandings which constitute:

 the IATA Cargo Agency System;
 the IATA Scheduling System;
 the IATA Prorate System;
 the IATA Passenger Services System;
 the IATA Cargo Services System;
 the IATA Clearing House System;
 the IATA Passenger Tariff System; and
 the IATA Cargo Tariff System.

as far as they operate in or in relation to Australia or apply to parties incorporated in or
carrying on business in Australia, made and amended on various dates presently
evidenced by the documents filed with the submission dated 12 November 2002 in
relation to the IATA Cargo Agency system and to be filed progressively in relation to
each other element of the conduct covered by the application.

1.4 On 2 August 2006 IATA lodged a further amendment to Application A90855 seeking
that the authorisation of the various elements of conduct should expire on:

- 31 October 2006: the IATA Clearing House System
the IATA Prorate System
the IATA Scheduling System;

- 31 May 2007: the IATA Cargo Services System
the IATA Passenger Services System
the IATA Cargo Agency System

- 30 June 2008: the IATA Passenger Tariff System
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the IATA Cargo Tariff System.

Authorisation

1.5 The ACCC is the independent Australian Government agency responsible for
administering the Trade Practices Act 1974 (the Act). A key objective of the Act is to
prevent anti-competitive conduct, thereby encouraging competition and efficiency in
business, resulting in a greater choice for consumers in price, quality and service.

1.6 The Act, however, allows the ACCC to grant immunity from legal action for anti-
competitive conduct in certain circumstances. One way in which parties may obtain
immunity is to apply to the ACCC for what is known as an ‘authorisation’.

1.7 In general in order to grant an authorisation the ACCC must be satisfied that the public
benefits arising from the particular conduct outweigh any public detriment associated
with the conduct.

1.8 In addition, the ACCC may grant an application by the holder of an authorisation to
revoke its authorisation and grant a substitute authorisation where, in broad terms, the
public benefit from the conduct proposed to be authorised (that is, under the substitute
authorisation) outweighs the public detriment from any lessening of competition caused
by that conduct.

Consideration of the application

1.9 The approach adopted by the ACCC in responding to Application A90855 as initially
amended, by agreement with IATA and in recognition of the range and complexity of
the conduct covered by the amended application, involved:

(i) IATA progressively making submissions in relation to the specific elements of the
conduct for which authorisation was sought with the last submission being lodged
on 21 October 2004;

(ii) the ACCC seeking comment from interested parties on the IATA submissions;

(iii) the ACCC progressively preparing and issuing discussion papers on each element
of conduct, taking account of the submissions of IATA and interested parties.

1.10 The discussion papers examine substantive issues raised by the various elements of the
conduct and are available on the ACCC’s website as follows:

 Discussion paper on IATA Scheduling System
 Discussion paper A90855/2 on IATA Cargo Agency System
 Discussion paper A90855/3 on IATA Passenger Tariff Coordination
 Discussion paper A90855/4 on IATA Cargo Tariff Coordination
 Discussion paper A90855/5 on IATA Prorate System and Clearing House
 Discussion paper A90855/6 on IATA Passenger Services System
 Discussion paper A90855/7 on IATA Cargo Services System.

1.11 Following IATA’s amended application of 2 August 2006, the ACCC issued a draft
determination on 6 September 2006, proposing to revoke authorisation A90435 and
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substitute a new authorisation covering the eight elements of conduct in application
A90855 for transition periods as set out in IATA’s amended application. The draft
determination took into account submissions made by interested parties in response to
IATA’s initial submissions and responses made by IATA and other parties in response
to the ACCC’s discussion papers.

1.12 Once a draft determination is released, the applicant or any interested party may request
that the ACCC hold a conference. A conference in relation to the draft determination
was held at the request of the Australian Federation of International Forwarders on
19 October 2006. The ACCC also accepted further submissions following the draft
determination. The ACCC has reconsidered the application taking into account the
comments made at the conference and further submissions received before issuing its
final determination.

1.13 This document is the final determination in relation to IATA’s application for
revocation and substitution A90855.

Chronology

1.14 A chronology of key events appears below:

Date Description
24 December 1985 Trade Practices Commission granted authorisation A90435.

13 November 2002 IATA lodged application A90855 seeking revocation of A90435 and
substitute authorisation on the Cargo Agency System.

15 April 2003 IATA amended Application A908555, expanding coverage and
lodged submission on the Scheduling System

16 June 2003 IATA lodged submission on Clearing House.

16 September 2003 IATA lodged submission on the Passenger Services System.

13 October 2003 IATA lodged submission on Prorate System.
8 January 2004 ACCC Discussion Paper on Scheduling Conference

24 May 2004 IATA lodged submission on Passenger and Cargo Tariff Coordination
Systems.

21 October 2004 IATA lodged submission on Cargo Services System.

26 October 2004 ACCC Discussion Paper A90855/2 on Cargo Agency System

22 April 2005 IATA lodged submission responding to Cargo Agency System
discussion paper

30 June 2005 ACCC Discussion Paper A90855/3 on Passenger Tariff Coordination.

29 September 2005 ACCC Discussion Paper A90855/4 on Cargo Tariff Coordination
9 November 2005 ACCC Discussion Paper A90855/5 on Prorate System and Clearing

House

1 December 2005 ACCC Discussion Paper A90855/6 on Passenger Services System
22 May 2006 ACCC Discussion Paper A90855/7 on Cargo Services System

2 August 2006 IATA submitted amendment to Application A90855
6 September 2006 Draft determination issued

19 October 2006 Pre-decision conference held
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The Applicant

1.15 IATA is a non-governmental international trade association of most carriers operating
scheduled international air services in the transport of passengers, mail or cargo. IATA
is incorporated pursuant to Canadian law.

IATA Membership

1.16 Members of IATA are classed as either Active Members or Associate Members.
Active Membership is only open to carriers operating an international air service for the
public transport of passengers, mail or cargo by aircraft. Airlines operating services
other than international air services may become Associate Members of IATA.
Associate Members are not allowed to vote at certain IATA meetings.

1.17 Unless sponsored by at least two active members an applicant shall have operated an
air service for at least two years and performed for each year at least 5,000,000 revenue
tonne kilometres. Membership fees consist of a non-refundable membership
application fee, a one time entrance fee, a fixed annual levy and a variable annual levy
based on revenue tonne kilometres performed by the carrier two years earlier.

1.18 In July 2006 the IATA website stated that IATA represented 260 of the world’s airlines
and accounted for around 94% of all international scheduled air traffic.

1.19 In 2005, 57 carriers provided scheduled passenger and/or cargo services to and from
Australia.1 The 44 carriers which were IATA members accounted for 95% of
passengers carried to and from Australia in 2004 and 97% of cargo.

IATA’s objectives

1.20 IATA’s mission, as stated in its Articles of Association, is to “represent and serve the
airline industry”. The relevant Article states that in carrying out this mission IATA
shall:

1. Promote safe, reliable and secure air services for the benefit of the peoples of the
world;

2. Provide means of collaboration among airlines engaged directly or indirectly in
international air transport;

3. Cooperate with the International Civil Aviation Organisation and other relevant
organisations.

1.21 In pursuing this mission IATA has identified the following goals:2

(i) To promote safe, reliable and secure air services.

This goal focuses on the safety and economy of airlines’ operations and contributes to
the development and implementation of security standards.

1 Aviation Statistics IAA 121, International scheduled air transport 2005, Bureau of Transport and Regional
Economics, Department of Transport and Regional Services.
2 “IATA: What it is and what it does”, IATA, October 1999.
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(ii) To achieve recognition of the importance of a healthy air transport industry to
world-wide social and economic development and to assist the industry to
achieve adequate levels of profitability.

IATA promotes the contribution of the international airline industry both as an industry
in its own right (carrying 1.5 billion scheduled passengers a year) as well as to
employment (1 out of every 12 workers in the world is in the travel and tourism
industry) and trade and production. IATA notes the travel and tourism sector accounts
for about 12% of the world’s Gross Domestic Product.

These activities are directed especially towards governments, which are regarded as
setting the political and economic agenda for international air transport, in recognition
of the roles played by government in relation to charging and taxation policies.

(iii) To provide high quality, value for money, industry-required products and
services that meet the needs of the customer.

IATA covers much of its operating costs from selling products and services to member
airlines and others in the industry. Such products include clearing house services
between airlines, currency clearance services, training, prorating funds between carriers
for interline passengers, insurance, yield management, tariff services, agency programs,
management information services, market and economic analysis, conferences and
consultancy services.

(iv) To develop cost-effective, environmentally-friendly standards and procedures to
facilitate the operation of international air transport.

IATA develops and refines standards for multilateral interline traffic agreements,
passenger and cargo services conferences, passenger and airport services, scheduling,
facilitation and fraud prevention.

(v) To identify and articulate common industry positions and support the resolution
of key industry issues.

IATA is pro-active in supporting joint industry action directed towards the efficient
operation of the air transport system including the development of supporting
infrastructure such as airport terminals and air traffic control systems, providing legal
support such as for the Montreal Convention, and maintaining dialogue with
international consumer groups.

Application A90435

1.22 IATA’s Application A90435 was made under section 88(1) of the Act on 31 October
1985 for authorisation of IATA arrangements other than the accreditation of travel
agents and related matters:

* to make a contract or arrangement, or arrive at an understanding. a provision of
which would have the purpose, or would have or might have the effect, of
substantially lessening competition within the meaning of section 45 of that Act,

* to give effect to a provision of a contract, arrangement or understanding which
provision has the purpose, or has or may have the effect, of substantially
lessening competition within the meaning of section 45 of that Act.
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1.23 In its determination of 24 December 1985 the Commission provided authorisation for a
range of IATA contracts, arrangements and understandings and the giving effect of
those contracts, arrangements and understandings, including IATA’s governance
arrangements and the Provisions for the Conduct of IATA Traffic Conferences.

1.24 Authorisation was also granted to IATA and its members to:

(i) convene Traffic Conferences in accordance with the Provisions of the Conduct of
IATA Traffic Conferences;

(ii) adopt resolutions at such conferences (including resolutions setting tariffs); and

(iii) give effect to any such resolutions.

1.25 Authorisation was granted except to the extent that through the authorised conduct
IATA, acting itself or through its members compelled its members:

(i) to charge in Australia tariffs set in accordance with relevant provisions;

(ii) to pay agents in Australia commissions set in accordance with relevant provisions; or

(iii) to require their agents:

(a) to charge in Australia tariffs set in accordance with relevant provisions; or

(b) not to advertise in Australia tariffs they are actually charging.

The Current Application

1.26 IATA has applied for revocation and substitution of A90435 under section 91C of the
Act for contracts, arrangements or understandings which have the purpose or effect of
substantially lessening competition under section 45 of the Act, but also for
arrangements which might involve exclusionary provisions and exclusive dealing
conduct.

1.27 A summary description of the components of the conduct for which IATA has sought
authorisation is provided below. A detailed description appears in the discussion paper
relating to each area of conduct.

IATA Cargo Agency System

1.28 The Cargo Agency System provides for the transport of goods by air through transport
arrangements made with shippers by cargo agents who are registered with IATA and
who are invoiced by and settle with the carrying airlines through a clearing system
entitled the Cargo Agents Settlement System (CASS).

IATA Scheduling System

1.29 The Schedule Conference provides a forum for the allocation of slots at fully
coordinated airports and for the reaching of consensus on the schedule adjustments
necessary to conform to airport capacity limitations at other airports.



_______________________________________________________________________________

Determination A90855

7

IATA Passenger Services System

1.30 The Passenger Services System involves the development and maintenance of technical
and procedure standards and communications protocols for use by the airline industry.

IATA Cargo Services System

1.31 The Cargo Services System involves the development and maintenance of technical
and procedural standards and communications protocols for use by the air cargo
industry to facilitate the movement of cargo by air internationally.

IATA Passenger Tariff System

1.32 Passenger Tariff Coordination is the means by which fares are established between
airlines for multilateral interlining which enables passengers to undertake a journey
involving travel on multiple airlines on a single ticket.

IATA Cargo Tariff System

1.33 Cargo Tariff Coordination is the means by which freight rates are established between
airlines for multilateral interlining which enables cargo to undertake a journey
involving travel on multiple airlines on a single air waybill.

IATA Prorate System

1.34 The Prorate System provides a methodology for the sharing of revenue between airlines
where a passenger or cargo undertakes a journey based on an IATA agreed fare or
freight rate using more than one airline.

Clearing House

1.35 The Clearing House is an IATA facility which provides a centralised accounting
system to clear accounts between airlines, airline associated companies and travel
partner companies. The Clearing House was established to support interline
transactions but is not limited to settling interline transactions.

Contribution of systems to interlining

1.36 IATA has stated that the IATA interlining system is a cornerstone of the international
air transport industry, allowing passenger and freight shippers to purchase multi-sector
journeys involving transportation on any number of different airlines in one currency,
over the counter from one travel agent or freight forwarder or airline.

1.37 The interaction of elements which constitute the IATA interline system for the
transport of passenger and cargo occurs as follows:

A. Airlines agree between each other that they will accept each others passenger
tickets and cargo air waybills where those tickets and waybills incorporate an
IATA interlineable fare or rate (IATA Multilateral Interline Agreements).

B. IATA interline fares for passengers and rates for cargo are determined jointly by
airlines at IATA Tariff Coordinating Conferences (Passenger Tariff
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Coordination and Cargo Tariff Coordination).

C. Airlines agree how revenue from the sale of a passenger ticket with an IATA
interlineable fare or a cargo air waybill with an IATA interlineable rate is to be
apportioned between the carriers who accept the waybill as part of an interline
journey (IATA Prorate System).

D. Revenue from a waybill with an interline rate is nominally attributed to the
primary carrier, the carrier undertaking the first leg of the journey, and then
distributed amongst other participating carriers using proportions agreed with
the Prorate System (IATA Clearing House).

Provisions for the Conduct of IATA Traffic Conferences

IATA’s conference structure

1.38 The primary mechanism by which airlines pursue IATA’s objectives is through the
IATA conference structure. Conduct of the conferences is subject to the Provisions for
the Conduct of IATA Traffic Conferences (the Conduct Provisions).3 IATA
conferences are described as autonomous groups where airline representatives discuss
and develop commercial and traffic standards from the perspective of their own carrier
interests.

1.39 There are three passenger and three cargo conferences classified by IATA into groups
as follows:

Passenger procedures conferences
Passenger services conference
Passenger agency conference

Cargo procedure conferences
Cargo services conference
Cargo agency conference

Tariff coordinating conferences
Passenger tariff coordinating conferences (different conferences for different regions)
Cargo tariff coordinating conferences (different conferences for different regions)

1.40 There is also a Schedule Coordination Conference.

Traffic Conference voting

1.41 Under the Conduct Provisions only Active Members (international airlines) may vote at
conferences. Associate Members (domestic airlines) may attend but not vote. Each
conference must meet at least once every two years.

1.42 The only action at a conference which is binding upon members is a resolution.

3 This summary of the Provisions for the Conduct of the IATA Traffic Conferences is derived from the IATA
Handbook, Part 1, July 1999.
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Resolutions may only be passed at procedures conferences by the unanimous
affirmation of all active members present. While resolutions at tariff coordination
conferences also generally require unanimous agreement, there are provisions taking
into account regions of operation of members.

1.43 In Passenger and Cargo Services Conferences industry standards may be adopted by an
80% majority of members. An industry standard sets forth procedures where
uniformity is considered necessary for say interline service, but for practical reasons
not all carriers follow the procedures.

1.44 Passenger and Cargo Services Conferences may similarly adopt recommended
practices, by a two-thirds majority. A recommended practice sets forth procedures
which will, for example, facilitate interlining, but uniformity is not considered
essential.

IATA submission of 2 August 2006

1.45 In support of its amended application of 2 August 2006, IATA stated that it still
believes each element of the IATA multilateral interline system has public benefits
which outweigh any likely anti-competitive effects. In particular, IATA believes that
the IATA multilateral interlining system provides unique and valuable benefits to the
passengers and shippers who choose to purchase these services.

1.46 IATA submits that despite its conviction an exemption of all the current systems would
be justified under the Act, IATA has carefully considered the competitive concerns
expressed by the ACCC, including those IATA believes to be misplaced. As IATA
reviewed these concerns, IATA concluded that:

 some of the IATA programs raise no significant issues under the Act, and could be
prudently undertaken without authorisation;

 the ACCC discussion papers indicate relatively minor competition concerns about
other IATA programs, which could be addressed by revisions that would not
change the essential structure of these programs, and then could be undertaken
without authorisation;

 the ACCC discussion papers express the greatest concern about the passenger and
cargo tariff conferences; but with an extensive reorganisation of those programs
IATA believes it can eliminate legitimate competition concerns while continuing to
deliver valuable consumer benefits.

1.47 IATA submits that with the schedule of “sunset” dates set forth in the amendment, it
should have sufficient time to conduct a self assessment of all IATA interline
programs. The schedule reflects the need for the greatest amount of time to devise and
implement a new interline system that eliminates, or at least greatly reduces, the
ACCC’s “spillover” and “coathanger” concerns.

1.48 IATA still considers that there is no evidence to justify these concerns. However,
IATA considers it would be more productive to use its time, attention and resources to
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address these concerns. IATA submits that if it can use the time available before the
“sunset dates” arrive to design and implement a new multilateral interline system that
preserves the consumer benefits of the current system, while eliminating any legitimate
concerns about diminished competition for individual airline services, passengers will
benefit from additional consumer choices for the foreseeable future.

1.49 IATA submits there may be legitimate differences between IATA and the ACCC in
measuring the magnitude of the consumer benefits conferred by the IATA multilateral
interline program. IATA submits, however, that its analysis indicates that at least
500,000 passengers per year “vote with their dollars” to purchase the additional
flexibility they obtain through the IATA interline fares. To IATA’s knowledge, no
competition authority has ever concluded that, all else equal, consumers are better off
with fewer choices.

1.50 IATA submits that the transitional period would allow IATA to deliver important
consumer benefits that would not be available with an abrupt end to its current
authorisation.

2 Statutory Criteria
2.1 Application A90855 was made pursuant to section 91C of the Act and seeks the

revocation of Authorisation A90435 and the substitution of a new authorisation in
specific terms described earlier.

2.2 In its application for revocation and substitution of A90435 IATA has sought
authorisation not only for contracts, arrangements or understandings which have the
purpose or effect of substantially lessening competition under section 45 of the Act, but
also for conduct which might involve exclusionary provisions or exclusive dealing.

2.3 Section 91C(1) of the Act provides for the ACCC to make a determination in writing:

(a) revoking the existing authorisation and granting another such authorisation that it
considers appropriate, in substitution for it; or

(b) deciding not to revoke the existing authorisation.

2.4 Under subsection 91C(7) of the Act the ACCC cannot make a determination revoking
an authorisation and substituting another authorisation unless the ACCC is satisfied that
it would not be prevented under subsections 90(6), (7), (8), or (9) from making a
determination granting the substituted authorisation, if it were a new authorisation
sought under section 88.

2.5 The statutory test which the ACCC must apply in this case in considering whether or
not it would be prevented from making a determination granting the new authorisation
is set out in subsections 90(6), 90(7) and 90(8) of the Act.

2.6 There is some variation in the language particularly between the tests in sections 90(6)
and 90(7) and that in section 90(8) of the Act.
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2.7 Under subsections 90(6) and 90(7), when considering an application for authorisation,
the ACCC shall not make a determination granting an authorisation unless it is
satisfied, in all the circumstances, that the conduct has resulted, would result, or would
be likely to result, in a benefit to the public and that the benefit would outweigh the
detriment to the public constituted by any lessening of competition that would result.

2.8 Under subsection 90(8) the ACCC shall not make a determination granting an
authorisation in respect of a contract, arrangement or understanding that is or may be an
exclusionary provision unless it is satisfied in all the circumstance that the provision
has resulted, or is likely to result in, such a benefit to the public that the contract,
arrangement or understanding should be allowed to give effect to.

2.9 The Australian Competition Tribunal (the Tribunal) has found that the tests are not
precisely the same.4 In particular the Tribunal considered that the test under section
90(6) was limited to a consideration of those detriments arising from a lessening of
competition but that the test under section 90(8) was not so limited.

2.10 However, the Tribunal has previously stated that with respect to the test under section
90(6):

[the] fact that the only public detriment to be taken into account is lessening of competition does
not mean that other detriments are not to be weighed in the balance when a judgment is being
made. Something relied upon as a benefit may have a beneficial, and also a detrimental, effect on
society. Such detrimental effect as it has must be considered in order to determine the extent of
its beneficial effect.5

2.11 Consequently, when applying either test, the ACCC can take all public detriment likely
to result from the relevant conduct into account either by looking at the detriment side
of the equation or when assessing the extent of the benefits. An assessment will then be
made as to whether this is outweighed by the public benefit likely to result from the
conduct.

2.12 Given the similarity in wording between sections 90(6) and 90(7), the ACCC considers
the approach described above in relation to section 90(6) is applicable to section 90(7)
also.

3 Draft Determination
3.1 On 6 September 2006 the ACCC issued a draft determination proposing to revoke

authorisation A90435 and substitute it with a new authorisation covering the eight
elements of conduct in application A90855 for transition periods as set out in IATA’s
amended application of 2 August 2006.

4 Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.
5 Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788. See also: Media Council case
(1978) ATPR 40-058 at 17606; and Application of Southern Cross Beverages Pty. Ltd., Cadbury Schweppes Pty.
Ltd. and Amatil Ltd. for review (1981) ATPR 40-200 at 42,763, 42766.
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Pre-decision conference

3.2 Following the issue of the draft determination the Australian Federation of International
Forwarders (AFIF) requested the ACCC to hold a pre-decision conference. The
Customs Brokers and Forwarders Council of Australia Incorporated (CBFCA) also
expressed its interest in calling a pre-decision conference.

3.3 The pre-decision conference was held in Sydney on 19 October 2006. AFIF, CBFCA
and the Conference of Asia-Pacific Express Carriers (CAPEC) had a common
representation at the conference. The conference was attended by eight other parties,
including IATA.

3.4 The focus of most parties attending the conference was the IATA Cargo Agency
System. While the parties, including IATA, generally supported the outcome of the
draft determination there was concern expressed that the benefits flowing from the
system, especially from the Cargo Agency Settlement System (CASS) should be
preserved after the expiry of the transition period. The freight forwarding industry was
also concerned that the transition period sought by IATA did not allow enough time for
the transition analysis to be undertaken and further immunity sought from the ACCC
for the Cargo Agency System, if required.

3.5 IATA indicated that it was confident of completing its review of the Cargo Agency
System by mid-March 2007 and reverting to the ACCC if necessary at that time.

3.6 Qantas suggested that the transition period for the IATA Cargo Agency System could
be kept open with the authorisation specifying both a fixed date or otherwise a later
date agreed between the ACCC and IATA. This proposal was supported by IATA and
AFIF. However the ACCC advised that it generally preferred not to have open-ended
authorisation periods.

3.7 IATA committed that the review of the IATA Cargo Agency System during the
transition period would see dialogue with industry parties and the involvement of the
local Cargo Executive Council.

Other submissions

3.8 Further submissions were received from the Australian Business Travel Association
(ABTA), the Australian Horticultural Exporters Association (AHEA), DHL and IATA.
ABTA and DHL both supported the draft determination. While agreeing with the
proposed revocation and substitution, AHEA expressed misgivings about its
effectiveness and more so for what may exist when the authorisation lapses.

3.9 IATA noted6 that the initial sunset date of 31 October 2006 for the scheduling, prorate
and clearing house systems would be overtaken by the date of the final determination.
IATA proposed that the authorisation expiry date for these systems should be amended
to occur 30 days after the date on which the ACCC issues its final determination.

6 Letter from IATA dated 18 October 2006.
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3.10 Following the pre-decision conference, IATA formally submitted that the sunset date
for the cargo agency system and related services systems should be specified as being
31 May 2007 or such later date requested by IATA and agreed to by the ACCC.7

4 Assessment of Application A90855.

Approach to assessment

4.1 When responding to applications for authorisation and assessing detriment and public
benefit the ACCC looks to the conduct as a whole. While the ACCC will, as it must,
look to the conduct covered by Application A90855 as a whole when making its
determination, it also considers that the nature of the application as amended also
requires the assessment of detriment and benefits associated with individual elements
of the conduct.

4.2 As indicated earlier IATA has now asked that the authorisation which substitutes for
A90435 should specify that the eight elements of conduct covered by Application
A90855 should expire on specified dates.

Markets and the counterfactual

4.3 When assessing an authorisation application the ACCC normally follows a process
where the precise identification of relevant markets and the development of a carefully
considered counterfactual (the conduct likely to occur absent authorisation), are
important and integral parts of the assessment of benefit and detriment.

4.4 IATA and the ACCC have expressed different views as to the appropriate markets to be
considered in the assessment of Application A90855. However, as IATA is now
seeking authorisation only for short to very short ‘transition’ periods, the ACCC does
not consider, under these circumstances, that there is a need to prescribe specific
markets for the purpose of its assessment.

4.5 In relation to the counterfactual IATA has indicated to the ACCC, without being
explicit, that its current conduct falls into two broad categories being conduct that could
be conducted without authorisation (perhaps after some changes) and conduct which
even with changes could, on prudential grounds, require authorisation.

4.6 While ultimately it is the decision of IATA to determine the conduct for which it would
seek authorisation, the ACCC also considers it possible that there is some IATA
conduct which would be likely to require authorisation to continue, especially if it
involves per se exclusionary provisions or the agreement of prices.

4.7 Given the nature of Application A90855, with transitionary conduct involved and the
relatively short period of authorisation sought, the ACCC does not consider it is
necessary to formulate a definitive view of the counterfactual.

7 Letter from IATA dated 23 October 2006.
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Transition benefits

IATA submission

4.8 IATA submits that an analysis of the public benefit to be derived from the transition
periods requires a comparison of potential consumer harm and gain. With the ‘sunset’
dates, any potential consumer harm that could be caused by the current system will
cease in less than 24 months. On the other hand, IATA can use the time available to
design a new multilateral interline system.

4.9 IATA submits that it will be able to use the transition period to deliver important
consumer benefits that would not be available with an abrupt termination to its current
authorisation.

ACCC views

4.10 The ACCC accepts that there are significant transition benefits associated with IATA’s
amended application A90855 when undertaking an assessment of benefits and
detriment. These benefits arise from allowing IATA to make an orderly transition from
circumstances that currently apply and have been in place for over 30 years, where
every aspect of its operation is subject to authorisation, to a position where, after the
expiry of any authorisation granted in response to A90855, only some conduct could
require authorisation.

4.11 The ACCC accepts the need for transition periods to allow IATA to assess its conduct
and, if considered necessary, implement changes to some of the conduct and/or have
new applications for authorisation prepared, lodged and considered. In accepting such
benefits, the ACCC recognises that the transition periods must remain short, but still be
adequate to allow all the necessary steps, including expected consultations with
industry participants.

4.12 It should be noted that the transition benefits recognised above and applied to any
particular element of IATA’s conduct will expire with the expiry of the authorisation of
that conduct.

IATA Scheduling System

4.13 IATA lodged its submission in support of the IATA Scheduling System with the ACCC
on 15 April 2003. Submissions responding to Application A90855 in relation to the
IATA Scheduling System were received from five parties. The submissions, which
generally supported the authorisation of the IATA Scheduling System, were from:

 The Department of Transport and Regional Services (DOTARS);
 Cairns Port Authority
 Hobart Port Authority
 Qantas; and
 Airport Coordination Australia Pty Ltd (ACA)

4.14 The ACCC released its discussion paper on the Scheduling System on 8 January 2004.
The paper includes details of submissions made in relation to the system. The ACCC
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received submissions from IATA and Adelaide Airport in response to the discussion
paper.

The Conduct

4.15 The IATA Scheduling System involves slot co-ordination at “congested” airports and
broadly comprises three elements:

 IATA Schedules Conferences;
 the IATA scheduling governance structure; and

 recommended procedures and priorities contained in the IATA Worldwide
Scheduling Guidelines.

4.16 The Schedule Conferences provides a forum for the allocation of slots at fully
coordinated airports and for the reaching of consensus on the schedule adjustments
necessary to conform to airport capacity limitations at other airports. The IATA
Scheduling System is described in greater detail in the ACCC’s Discussion Paper

Effect on competition

4.17 In its discussion paper on the IATA Scheduling System the major anti-competitive
concern identified by the ACCC was in relation to the grandfathering of allocated slots
under the Scheduling System to incumbent airlines at congested airports.

4.18 Historical slots cannot be withdrawn from airlines as a means of providing for new
entrants or any other category of aircraft operator. The ACCC believes that the slot
allocation system consolidates the position of incumbent operators at congested airports
regardless of the efficiency and competitiveness of those carriers relative to other
carriers who might be seeking access to the airport.

4.19 The system also fails to take account of the potential contribution that a new entrant can
make to competition in various markets (including new markets) or the effectiveness in
those markets in competition terms of the use of allocated slots by incumbent airlines.

4.20 In a fully congested airport, for example, a new highly efficient carrier wishing to enter
a market where there is little effective competition could be prevented from doing so.
In a theoretical worst case scenario an incumbent may retain slots and use them on a
loss making route in order to prevent a new entrant carrier coming onto a largely
uncontested and highly profitable route.

4.21 However the ACCC does not believe that the level of congestion at Australian
international airports is of a level at this stage, or likely to be in the near future, that the
anti-competitive aspects of the Scheduling System identified above might result in
detriment of substance in Australia.

4.22 There is more likely to be anti-competitive detriment associated with the System at
overseas airports than in Australia. IATA has submitted that Level 3 congested airports
which are significant in the context of Australian international travel include Auckland,
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Bangkok, Hong Kong, Kuala Lumpur, London, Seoul, Singapore and Tokyo.8

4.23 A further indication of the difficulties facing new entrants at congested airports is the
development of slot markets, such as at Heathrow, outside the Scheduling System.
These markets enable established substantial airlines to meet their expansionary slot
requirements at the possible expense of competitive new entrants.

4.24 The ACCC is not at this stage aware of any instance where access to slots at overseas
airports has been a factor in entering air transport markets involving Australia. In terms
of travel to Europe, the emergence of additional midpoint airports, such as at Dubai and
in China, is likely to have provided relief for congestion at Singapore, Bangkok, Hong
Kong and Kuala Lumpur. Access to end point airports such as London is more
problematic, but unlikely to constitute a problem of substance in the short term.

4.25 Overall the ACCC does not consider that the IATA Scheduling System is likely to give
rise to significant public detriment of in the short to medium term.

Public benefits

4.26 IATA submitted that the Scheduling System gives rise to six types of public benefit as
follows:

 fostering business efficiency
 growth in export markets and public benefits from the worldwide system;
 expansion of consumer choice: interline connections public benefits;
 promotion of equitable dealing in the market;
 public benefits from managing a scarce resource at level 3 airports; and
 consumer benefits.

4.27 The ACCC accepts that there are benefits associated with the IATA Scheduling System
from its contribution to airline’s ability to formulate flight schedules in air transport
markets to and from Australia. Ultimately the recognition of the extent of any benefits
for authorisation purposes would be dependent on whether those same benefits could
be expected to occur in the absence of authorisation.

4.28 The benefits from the Scheduling System are seen by the ACCC as likely to be higher
in relation to the application of the System at overseas airports than Australian airports
given the relative levels of congestion and the facility with which such constraints can
be rectified in Australia.

Balance of anti-competitive detriment and public benefit

4.29 The ACCC has not concluded a view on the balance of public benefit and detriment in
the absence of transition benefits. The ACCC considers that when transition benefits
are taken into account there is a net public benefit arising from the IATA Scheduling
System at this stage.

8 Submission of 15 April 2003, paragraph 23.1.
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IATA Prorate System

4.30 IATA lodged its submissions in support of the IATA Prorate System (IPS) on 13
October 2003. Submissions responding to Application A90855 in relation to the IPS
were received from Air New Zealand and the Australian Federation of Travel Agents
(AFTA). Submissions generally supported the authorisation of the IATA Prorate
System. The ACCC also met with Qantas and United Airlines to discuss the IPS.

4.31 The ACCC released a Discussion Paper A90855/5 on the IPS on 9 November 2005.
Details of submissions and meetings in relation to the IPS appear in the paper. No
submission was received in response to the ACCC’s Discussion Paper A90855/5.

The Conduct

4.32 The Prorate System provides a methodology for the sharing of revenue between airlines
where a passenger or cargo undertakes an interline journey based on an IATA agreed
fare or freight rate and using more than one airline. The IATA Prorate System is
described in greater detail in the ACCC’s Discussion Paper A90855/5.

Effect on competition

4.33 The major concern the ACCC has with IATA interlining is with the agreement of
tariffs rather than any system of apportionment of revenue between carriers involved in
offline travel based on IATA agreed fares or rates. On face value the IATA Prorate
System, when examined as an entity separate from tariff coordination, appears to have
a minimal impact on competition.

4.34 The ACCC might be concerned if any airlines were excluded from participating in
IATA interlining. However IATA has advised it is not necessary for any airline
operating scheduled passenger and/or cargo services to be an IATA member to
participate in interlining based on IATA agreed fares. Non-IATA airlines, including
airlines operating domestic-only services, can participate in IATA interlining so long as
they are signatories to the IATA Multilateral Interline Traffic Agreements for
passengers and/or cargo.

4.35 Non-IATA airlines are similarly allowed to participate in the Prorate System either by
becoming a signatory to the Prorate Agency or by providing the Prorate Agency with a
written statement confirming that they accept the terms and conditions of the relevant
multilateral proration agreement.

4.36 IATA has advised that there is no formal approval process. Any airline operating
scheduled services which wishes to participate in the Prorate System is accepted.

4.37 The ACCC does not consider that there is likely to be anti-competitive detriment
arising from the Prorate System in itself and in its current format.

Public benefits

4.38 IATA has described the Prorate System as a neutral facilitative system. IATA has
claimed that one of its benefits is that the Prorate System facilitates the seamless
transfer of passengers, baggage and freight between participating airlines with the
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airlines accounting to each other for a share of the revenue and settling the transaction
efficiently.9

4.39 IATA has stated that the Prorate System is the key to the IATA interlining system. The
interline system could not operate efficiently unless where interlined carriage has taken
place, the participants involved in that interlined carriage had an agreed mechanism for
sharing the revenue collected by the ticketing carrier.

4.40 The ACCC recognises that while ever there are IATA agreed fares/rates and interlining
takes place based on those fares/rates there needs to be a means of apportioning
revenue between carriers. To that extent any benefit associated with the Prorate
System is to a large extent linked to benefits flowing from the interline system as a
whole, and especially tariff coordination.

4.41 IATA has stated that the amount to be prorated for an interlined passenger journey is
the fare collected by the issuing airline on a one-way basis provided it is a valid
published fare. IATA has confirmed that a valid published fare is a fare determined in
the IATA Tariff Coordinating Conferences or other mechanisms provided for in air
services agreements and filed with or approved by governments in accordance with
those agreements.

4.42 In the Australian case the benefit from the Prorate System will be proportional to the
extent to which fares/rates agreed at IATA Tariff Coordinating Conferences are sold in
relevant air transport markets and those fares are actually used for interlining. A
journey which involves an IATA fare or rate but which does not involve interlining
does not require revenue apportionment and there is no associated benefit from the
Prorate System.

4.43 In its discussion paper (A90855/3) on IATA Passenger Tariff Coordination the ACCC
raised the proposition that in Australia IATA interlineable fares are rarely purchased by
leisure travellers (who make up the majority of travellers) and are only purchased with
low frequency by business travellers. After consideration of submissions received in
response to the paper and further discussions with industry parties the ACCC sees no
reason to resile from this view (discussed in more detail in relation to Passenger Tariff
Coordination).

4.44 If the incidence of passenger interlining based on IATA agreed fares is low so will be
the public benefit arising from the conduct. In its submission on Tariff Coordination
IATA has acknowledged10 that the incidence of “Interlining” (i.e. based on IATA
agreed rates) is not as high in relation to cargo as it is in relation to passengers.

Balance of anti-competitive detriment and public benefit

4.45 The ACCC has not concluded a view on the balance of public benefit and detriment in
the absence of transition benefits. The ACCC considers that when transition benefits
are taken into account there is a net public benefit arising from the IATA Prorate

9 IATA letter to ACCC of 19 October 2004.
10 Paragraph 18.14
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System at this stage.

IATA Clearing House

4.46 IATA lodged its submissions in support of the IATA Clearing House (ICH) on 16 June
2003. Submissions responding to Application A90855 in relation to the ICH were
received from Air New Zealand and the Australian Federation of Travel Agents
(AFTA). Submissions generally supported the authorisation of the IATA Clearing
House. The ACCC also met with Qantas and United Airlines to discuss the ICH.

4.47 The ACCC released a Discussion Paper A90855/5 on the ICH on 9 November 2005.
Detail of submissions and meetings relating to the ICH appear in the paper. No
submissions were received in response to the ACCC’s Discussion Paper A90855/5.

The Conduct

4.48 The Clearing House is an IATA facility which provides a centralised accounting
system to clear accounts between airlines, airline associated companies and travel
partner companies. The Clearing House was established to support interline
transactions but is not limited to settling interline transactions. The ICH is described
in greater detail in the ACCC’s Discussion Paper A90855/5.

Effect on competition

4.49 The ACCC considers that the ICH is an efficient way of acquitting payments between
airlines and its value extends beyond the acquittal of IATA agreed fares which have
been used for offline travel.

4.50 IATA has claimed that 61.9% of total turnover through the Clearing House in 2002 was
accounted for by interlined passenger and cargo sales.11 However, the ACCC notes
that airlines may acquit revenue from interlined passengers and cargo travelling on
fares and rates other than IATA agreed fares or rates. United Airlines, Air New
Zealand and Qantas have confirmed to the ACCC that interline revenues from
agreements between airlines outside the IATA Tariff Coordination System are
processed via the Clearing House.

4.51 The ACCC believes that the majority of interline revenues passing through the Clearing
House would relate to bilateral commercial arrangements such as special prorate
agreements and code shares and other alliances, rather than from the utilisation of
IATA agreed fares for offline travel.

4.52 IATA has stated at paragraph 6.11 of its Clearing House submission that volumes
cleared through the Clearing House have risen steadily in the ten years since 1993. The
ACCC believes that this growth is more likely to be a product of the increased
incidence of alliances and the clearing of within alliance revenues rather than the
increased utilisation of IATA agreed fares for offline travel.

4.53 Against this background it can be seen that an inability on the part of an airline to

11 Paragraph 6.14 of IATA Clearing House submission of 16 June 2003.
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participate in the Clearing House could see it substantially disadvantaged
competitively. It is likely that most airlines would have a preference for transactions
associated with commercial bilateral arrangements to be acquitted through the Clearing
House rather than on a bilateral transaction by transaction basis. Under these
circumstances it would not surprise if an airline would not participate in a bilateral
commercial arrangement with another airline if that airline could not participate in the
Clearing House.

4.54 Such a proposition is consistent with an observation made by the Director General of
IATA, reported in November 2004, that airlines were cancelling interline agreements
with partners who were not capable of electronic ticketing.12

4.55 The ACCC noted in its discussion papers on IATA Passenger Tariff Coordination and
Cargo Tariff Coordination that most airlines were involved in a plethora of commercial
arrangements. These arrangements not only enabled them to effectively extend their
networks but to do so at fares and rates substantially below IATA agreed fares and
rates.

4.56 The ACCC believes that there are a number of aspects of the IATA Clearing House
rules and procedures which could lead to a lessening of competition.

4.57 IATA has submitted that airlines which are not IATA members are entitled to
participate in the Clearing House if they are party to at least one of the Multilateral
Interline Traffic Agreements, or if their interline revenue accounting functions are
performed by an IATA airline. However to be admitted to the Clearing House a non-
IATA airline must also:

 be approved by all IATA members of the Clearing House

 sign an undertaking to adhere to all IATA Traffic Conference agreements
applicable to participation in the Multilateral Interline Traffic agreement to which
they are party

 complete a questionnaire

 provide letters of recommendation from two IATA members of the Clearing House

 provide a certified copy of its most recent balance sheet and profit and loss
statement.

4.58 IATA has made no mention of the recourse available to a non-IATA airline if an IATA
member objects to the airline joining the Clearing House or if admission was refused
on the basis of information provided. IATA stated that in the past five years (to June
2003) 45 non-IATA airlines applied for membership of Clearing House and all were
accepted. The ACCC does not believe that such precedents could necessarily be relied
upon in matters of such fundamental importance to non-IATA airlines. Realistically,
the objection of a single IATA member could preclude a non-IATA airline from joining
the Clearing House.

12 “Not such sweet sorrow, as airlines part with paper”, Australian Financial Review, 26 November 2004.
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4.59 The ACCC considers that the level of annual Clearing House membership fees paid by
non–IATA airlines relative to IATA members could also be viewed as being anti-
competitive, depending on the level of fees. The ACCC notes that IATA members do
not pay annual fees and IATA has stated that the operating costs of the Clearing House
are largely covered by interest accrued through the investment of the short term
settlement funds passing through the Clearing House and interest charged on overdue
accounts.

4.60 However, non-IATA airline members of the Clearing House are required to pay an
annual membership fee based on a sliding scale according to their gross claims though
the Clearing House. IATA has stated that the average fee payable in 2002 was
US$23,809, with the top 25% of non–IATA airlines paying an average fee of
US$53,390 and the bottom 25% an average fee of US$9,000.

Public benefit

4.61 IATA has stated that the Clearing House is an IATA facility which provides efficient
centralised accounting and clearance to clear accounts between air transport enterprises
worldwide. It assists the world’s airlines, airlines-associated companies and travel
partner companies to settle their interline and other billings securely, efficiently and on-
time.

4.62 IATA has submitted that by offsetting mutual transactions through the Clearing House,
airlines and other participants can reduce hundreds of bilateral, multi-currency
transactions for passenger, cargo, baggage, catering, ground handling and other
services to one single payable or receivable amount in a single currency.

4.63 IATA has claimed that one of the significant efficiencies of the Clearing House it that it
offsets claims. In 2002 around 78% of transactions processed through the Clearing
House were settled through the netting process without the actual transfer of funds.
While US$30.3 billion was submitted for clearance, only 22% or US$6.7 billion of the
total actually flowed between participants through the Clearing House.

4.64 The ACCC accepts that the Clearing House provides efficiency benefits which would
result in cost savings for airlines. The ACCC believes that the bulk of these benefits
would relate to non-interline transactions (which accounted for 38.1% of Clearing
House turnover in 2002) and for interline revenue related to special prorate agreements,
code shares and alliances rather than interline revenue from IATA agreed fares.

4.65 In assessing the value of any Clearing House benefit the ACCC believes regard would
need to be had to the proportion of airline funds which are passed through the system.
According to ICAO total airline operating revenues amounted to US$312.5 billion in
2002.13 Around 6% of this revenue entered the Clearing House in the same year as
interline revenue from all interline arrangements.

Balance of anti-competitive detriment and public benefit

4.66 The ACCC has not concluded a view on the balance of public benefit and detriment in

13 See footnote 174 to IATA Tariff Coordination submission.
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the absence of transition benefits. The ACCC considers that when transition benefits
are taken into account there is a net public benefit arising from the IATA Clearing
House at this stage.

IATA Cargo Agency System

4.67 IATA lodged its submission in support of the IATA Cargo Agency System (ICAS)
with the ACCC on 13 November 2002. Submissions responding to Application
A90855 in relation to the ICAS were received from a number of airlines and freight
forwarders and the forwarder industry association, the Australian Federation of
International Forwarders (AFIF). The ACCC also met with a number of airlines and
forwarders. Airlines generally supported authorisation while forwarders raised issues
in relation to the IATA drafted agreement between forwarders and airlines and some
credit and payment arrangements.

4.68 The ACCC released its Discussion Paper A90855/2 on the ICAS on 26 October 2004.
Submissions were received in response to Discussion Paper A90855/2 from IATA, two
forwarders and AFIF.

4.69 AFIF submitted an issues document with regard to the CASS billing and payment
system in response to the ACCC draft determination and in preparation for the pre-
decision conference.

The conduct

4.70 The Cargo Agency System provides for the transport of goods by air through transport
arrangements made with shippers by cargo agents who are registered with IATA and
who are invoiced by and settle with the carrying airlines through a clearing system
entitled the Cargo Agents Settlement System (CASS).

4.71 Key elements of the system are:

 an IATA administered cargo agency registration scheme using IATA developed
registration criteria (only registered agents are able to issue air waybills for freight
shipments);

 an IATA developed Cargo Agency Agreement which specifies the arrangements
between carriers and agents and agents’ obligations; and

 a regionally based system (CASS) for reporting agents’ sales of air cargo shipments
and the remittal of funds to airlines from those sales.

4.72 On 10 January 2006, IATA lodged a supplementary submission to include changes to
resolutions applicable to Australia adopted at the March 2005 meeting of the IATA
Cargo Agency Conference, as well as changes applicable in Australia adopted by mail
vote of the South West Pacific Cargo General Assembly issued on 31 August 2005.
The changes primarily relate to:

 the introduction of equal representation for cargo agents on the Cargo Executive
Council Australia; and
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 the adoption of a new form of agreement with registered cargo agents in Australia
that introduces the concept of a cargo intermediary and removes the monies in trust
requirement for transactions in which a cargo intermediary does not act as an agent.

Effect on competition

4.73 At its most basic the ICAS is an arrangement whereby suppliers of a service, the
carriage of freight by air, collaborate on the distribution of those services to
intermediaries in the form of freight forwarders.

4.74 When those suppliers account for around 98% of the supply of those services, as was
the case with IATA airline members and international air freight from Australia in
200414, there is the potential for the arrangements to impact on competition in relevant
markets:

 freight forwarders are the primary retailers of airfreight for outbound cargo in
Australia and the interaction between airlines and forwarders is the means by which
competition is achieved between airlines on freight services;

 given IATA registration is regarded as prerequisite to a freight forwarder being an
effective competitor in the market for the sale of cargo air transport, the ICAS can
impact on the level of competition in that market.

4.75 After consideration of the submissions made by IATA and interested parties the ACCC
has formed the following views on the ICAS from a competition perspective:

Agent registration

4.76 No specific element of the registration process has been identified by forwarders as
unfair or unreasonable and no evidence has been presented that any potential entrants to
markets involving freight forwarders have been unfairly denied access by the IATA
registration process.

4.77 It is likely that the agent registration process acts as a barrier to agents entering the
market for the sale of cargo air transport given the strong influx of new registrations
seen in Europe when the registration process was changed there.15 However no
material has been presented to suggest that the detriment associated with such a barrier
is significant.

Agent appointment to represent airlines

4.78 In circumstances where entry to the market is controlled by airlines and where agents
have had to pass rigorous financial and other criteria, it would be reasonable for agents
to have some expectation of being able to access airlines, especially those in general
concurrence.

14 Source: Department of Transport and Regional Services (DOTARS).
15 In its April 2005 Cargo Newsletter IATA referred to the “success of the European Air Cargo Program that has
seen record numbers of new applications and a large number of branch registrations, recognized within the
programme for the first time, …”.
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4.79 Under general concurrence all registered agents are automatically appointed on behalf
of participating airlines. However an agent must still obtain an airline’s authority
before it can issue air waybills on that airline.

4.80 The ACCC believes that the ability of airlines to refuse, on unspecified grounds, to
appoint a registered agent in general concurrence could give rise to detriment in
competition for the sale of air cargo transport and in turn the transport of air cargo.

Reporting and payment for sales of freight

4.81 The ACCC considers that the agreement by airlines within the ICAS of the terms of
credit to be provided by airlines to cargo agents is anticompetitive and that cargo agents
are likely under these arrangements to incur higher costs than they would have if
airlines competed on the terms of credit provided to cargo agents, in the same way they
compete on freight rates. The ACCC believes that the agreement of terms of credit by
airlines gives rise to detriment in competition for the sale of air cargo transport.

Monies in trust

4.82 The ACCC expressed concern in Discussion Paper A90855/2 at the impact of “monies
in trust” provisions in the cargo sales agency agreement which agents are required to
sign.

4.83 Following initiatives taken by IATA after the release of the ACCC discussion paper,
the monies in trust provisions no longer apply where a freight forwarder is the
“Principal” in a contract procuring freight services from an airline.

4.84 If a freight forwarder receives money from a shipper for the carriage of freight on an
IATA member airline under an air waybill completed by the freight forwarder as the
agent for the airline, the money is still to be held in trust for the airline and not regarded
as an asset of the freight forwarder.

4.85 The level of funds still subject to the “monies in trust” provisions looks to be
significant according to a submission from IATA.16 The ACCC believes the monies in
trust provision could give rise to detriment if it results in higher bank charges for such
forwarders and unfairly elevates the ranking of airlines as creditors of forwarders
relative to other creditors.

Refunds

4.86 Agents submitted to the ACCC that they experience difficulties in recovering funds
from the CASS system when over payment or billing errors occur. While IATA has
made representations that these problems were rectified subsequent to agent advice on
this issue originally being received by the ACCC, feedback from a major freight
forwarder is to the contrary. The ACCC views any inadequacy of the CASS system in

16 Comment 12 in submission of 22 April 2005. “Analysis of paper air waybills processed by CASS Australia in
November 2004, which account for 20% of the air waybills processed, indicates that 51% showed the cargo agent
as agent and the customer as shipper.”
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making repayments from airlines to forwarders as a detriment.

Public benefit

4.87 IATA has claimed that the ICAS benefits cargo agents through an efficient method of
appointment and efficient credit arrangements. Airlines are claimed to benefit from a
central credit assessment and registration mechanism and access to a greater spread of
cargo agents.

4.88 IATA has also submitted that the CASS provides an efficient method of accounting for
cargo agents, avoiding the need to account separately to each airline, and an efficient
payment method requiring one payment to IATA rather than separate payments to each
airline. Airlines are claimed to benefit similarly.

4.89 IATA also claims trade and national economic benefits and benefits from safety,
information access, global standards and a global system.

4.90 The ACCC accepts that the primary components of the ICAS as they are broadly
applied in Australia, being the registration system, the agency appointment process and
the CASS, provide significant public benefits. These benefits arise in the main from
the efficiencies of avoiding agent credit assessments, agent appointment and payment
being conducted on an individual airline to individual agent basis.

4.91 Given the strong competition which exists between airlines in the carriage of export
freight and between freight forwarders in vying for the business of Australian
exporters, it is likely that cost savings accruing from these efficiencies will be passed
on to exporters.

4.92 The ACCC notes however that the extent of public benefit is directly related to the
form of resolutions, rules and procedures which constitute the ICAS. Changes to the
ICAS which impacted on the ability of agents to become or remain registered, be
appointed to sell space on airlines, or the facility of financial transactions between
agents and airlines could quickly erode such benefits.

4.93 Following the draft determination, AFIF submitted that it supports the retention of the
CASS billing and payment system. This relates to the functionality and processes of
the CASS system, including invoicing the freight forwarders twice a month, the
forwarders payment of the invoices on due date and then CASS re-distributing the
funds to their airline members. AFIF considers that matters relating to the ‘Agency
Accreditation’ process and the related financial criteria do not form part of CASS and
AFIF will await the IATA self-assessment and review to then understand what is
proposed.17

Balance of anti-competitive detriment and public benefit

4.94 The ACCC has not concluded a view on the balance of public benefit and detriment in
the absence of transition benefits. The ACCC considers that when transition benefits
are taken into account there is a net public benefit arising from the IATA Cargo

17 AFIF issues document dated 27 September 2006 and email dated 26 October 2006.
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Agency System at this stage.

IATA Cargo Services System

4.95 IATA lodged its submission in support of the IATA Cargo Services System (ICSS)
with the ACCC on 21 October 2004. Submissions responding to Application A90855
in relation to the ICSS were received from Austrade and a major freight forwarder.

4.96 The ACCC released its Discussion Paper A90855/7 on the ICSS on 22 May 2006.
Details of the submissions made in relation to the ICSS appear in the paper. No
submissions were received in response to Discussion Paper A90855/7.

The conduct

4.97 The ICSS involves the development and maintenance of technical and procedural
standards and communications protocols for use by the air cargo industry to facilitate
the movement of cargo by air internationally. The standards and protocols relate to:

- the safe and secure transportation of goods;
- the transportation of dangerous goods, live animals and perishable goods;
- common procedures for transporting goods, including interlining;
- standard messaging formats, radio frequency tags and bar coding for transporting

cargo; and
- standard documentation and information for shippers engaging in cargo

transportation.

Effect on competition

4.98 The ICSS is an arrangement where suppliers of a service, the international air transport
of cargo, collaborate on the conditions under which the service is provided. There is
potential for such an arrangement to impact on competition in the transport of cargo by
air when suppliers account for around 95% of the supply of those services, as is the
case with IATA member airlines.

4.99 The ACCC is concerned that an interline service fee agreed in Resolutions 664, 665
and 666 is applied as an industry standard and may flow to market rates paid by
consignees. Where an interline agreement exists between two or more airlines
(including non-IATA airlines) the issuing carrier may charge the other airlines which
carry the shipment a fee equal to or up to 5% of the prorated share of the charges paid
by the shipper to the issuing airline. The charges are seen as compensation for the costs
incurred by the issuing airline when booking and processing the shipment.

4.100 The ACCC believes that bilateral negotiation of the interline service fee is more likely
to lead to rates being charged which reflect the efficiency in cargo booking and
processing of individual airlines and the market conditions faced by those airlines.

Public benefit

4.101 IATA submitted that the ICSS delivers significant public benefits for shippers,
consumers, manufacturers, retailers, airlines and businesses associated with the
transport industry. IATA described the benefits as falling into three broad categories:
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a. efficiency gains for the various parties involved in or doing business with the air
cargo transport industry;

b. safety gains which benefit the public at large; and

c. network gains which provide consumers with access to a greater number of
destinations for their cargo through interlining.

4.102 While the ACCC accepts that there are efficiency and safety benefits from having in
place common procedures and standards for the transportation of cargo, those
procedures and standards can also give rise to detriment if they are ambiguous or
unclear to those intended to use them.

4.103 The ACCC has concerns of this type in relation to Condition 3 of ICSS Recommended
Practice 1601 which states:

“Except as otherwise provided in carriers’ regulations, rates and charges apply
only from airport to airport and do not include any ancillary service given by the
carriers in connection with the air carriage.”

4.104 The terms ‘airport to airport” and ‘ancillary’ are not defined leading to differences of
opinion between freight forwarders and airlines as to whether or not terminal handling
services should be covered by the freight rate charged by airlines to forwarders.

4.105 The ACCC considers that the recognition of any public benefit associated with the
interlining of cargo will be dependent on the extent to which such interlining occurs.

4.106 The ACCC acknowledges that the ICSS provides many public benefits. It should be
noted, however that the extent to which such benefits would be recognised for the
purpose of assessing an authorisation application would be dependent on the extent to
which the various elements of the IPSS would occur absent authorisation.

Balance of anti-competitive detriment and public benefit

4.107 The ACCC has not concluded a view on the balance of public benefit and detriment in
the absence of transition benefits. The ACCC considers that when transition benefits
are taken into account there is a net public benefit arising from the IATA Cargo
Services System at this stage.

IATA Passenger Services System

4.108 IATA lodged its submission in support of the IATA Passenger Services System (IPSS)
with the ACCC on 16 September 2003. Eight submissions responding to Application
A90855 in relation to the IPSS were received from parties representing consumers,
travel agents, two state governments and Adelaide Airport. Submissions recognised
benefits from the IPSS but also raised some concerns.

4.109 Details of submissions appear in the Discussion Paper A90855/6 released by the ACCC
on 1 December 2005. Submissions were received from five parties in response to
Discussion Paper A90855/6. Details of these submissions are available from the
ACCC’s Public Register.
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The conduct

4.110 The IPSS involves the development and maintenance of technical and procedures
standards and communications protocols in the areas of passenger reservations,
ticketing, passenger and baggage handling and ground handling for use by the airline
industry.

Effect on competition

4.111 The IPSS is an arrangement where suppliers of a service, the international air transport
of passengers, collaborate on the conditions under which the service is provided. There
is potential for such an arrangement to impact on competition in the transport of
passengers by air when suppliers account for around 95% of the supply of those
services, as is the case with IATA member airlines.

4.112 The ACCC has concerns about aspects of the IATA model conditions of carriage, as
reflected in the main by Recommended Practice 1724, to the extent that they are
adopted and put into practice by member airlines. In particular the ACCC considers
that detriment to the public could arise from:

 the inability of passengers to transfer a ticket from one passenger to another
 the requirement for ticket coupons to be used in sequence
 the liability of the consumer for changes in fares and taxes, fees and charges at

various stages through the ticket booking process
 the extent to which taxes, fees and charges are refunded to consumers for unused

tickets
 the lack of guidelines for the prompt provision of refunds to consumers
 inadequate compensation for passengers denied boarding when overbooking occurs
 inadequate compensation for the cancellation or re-scheduling of flights
 failure to appropriately advise consumers of airlines’ conditions of carriage
 inadequacies in the conditions of travel for incapacitated passengers

4.113 The ACCC also believes that two other elements of the IPSS give rise to anti-
competitive detriment, being:
 the agreement of ticketing time limits for online and interline international travel
 the agreement of interline service charges between airlines

Public benefit

4.114 IATA has submitted that the IPSS consists of technical standards and procedures,
designed to foster efficiency, communications connectivity and safety and to support
the interline system:

Efficient operations - The IPSS provides common procedures, systems and
documentation required of efficient operations including interlining. Efficient
operation is achieved through standard tickets, standard boarding passes, standard
baggage tags, airline designators, reservations standards and procedures and
advance passenger information.
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Passenger information and assistance - The IPSS provides standard notices on
tickets advising, for example, on liability, as well as a template for conditions of
carriage. The system also provides for advising passengers on standards relating
to incapacitated passengers, denied boarding compensation, expectant mothers
and newborn babies, and passengers with infectious diseases.

Connectivity and technology - The IPSS provides protocols and standards to
allow the various parties involved in the transport of passengers to communicate
with each other including CRS providers, travel agents, airlines, ground handlers
and airports.

Safety - The IPSS provides common procedures, systems and documentation to
enhance the safety of passengers, crew, the public and property. Examples
include:

 government security and pre-screening requirements;
 aircraft handling procedures, including ramp procedures;
 fuelling while passengers are on board;
 passenger and baggage reconciliation; and
 dangerous goods in checked or carry-on baggage.

4.115 The ACCC acknowledges that the IPSS provides many public benefits. It should be
noted, however that the extent to which such benefits would be recognised for the
purpose of assessing an authorisation application would be dependent on the extent to
which the various elements of the IPSS would occur absent authorisation.

Balance of anti-competitive detriment and public benefit

4.116 The ACCC has not concluded a view on the balance of public benefit and detriment in
the absence of transition benefits. The ACCC considers that when transition benefits
are taken into account there is a net public benefit arising from the IATA Passenger
Services System at this stage.

IATA Passenger Tariff Coordination

4.117 IATA lodged its submission in support of the IATA Passenger Tariff Coordination
System (IPTC) with the ACCC on 24 May 2004. Submissions in relation to IPTC were
received from nineteen parties including a range of airlines, airports and government
departments. In addition the ACCC met with a number of travel agents, Qantas and
United Airlines.

4.118 Details of the submissions and meetings appear in Discussion Paper A90855/3 released
by the ACCC on 30 June 2005. Seven submissions, including one from IATA, were
received in response to the paper and are available from the ACCC’s Public Register.
The ACCC also met with a number of agents and Qantas in response to comments
raised by IATA.

The conduct

4.119 Passenger Tariff Coordination is the means by which fares are established between
airlines for multilateral interlining which enables passengers to undertake a journey
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involving travel on multiple airlines on a single ticket.

4.120 IATA member airlines participate in Tariff Coordinating Conferences where they
determine the specific fares to be used for passenger travel between individual city
pairs and the conditions applying to those fares. Discussion Paper A90855/3 describes
in greater detail the provisions for the conduct of IATA Tariff Coordinating
Conferences, the resolutions mechanisms by which fares are agreed and the types of
fares and conditions agreed.

4.121 Passenger fares adopted by Tariff Coordination Conferences fall into two broad
categories, normal fares and special fares:

 normal fares provide for a high degree of flexibility, not being subject to
seasonality variations, not having maximum/minimum stay or stopover limitations
and allowing unlimited transfers between airlines subject to a 120% mileage
restriction – examples of normal fares include the fully flexible fares with codes P
and F (First Class), J and C (Business Class) and Y (Economy Class).

 special fares are generally subject to conditions which are more restrictive than
normal fares, providing unlimited transfers but not stopovers – special fare
conditions apply to discount fares such as advance purchase excursion (APEX)
fares and instant purchase excursion (PEX) fares.

Effect on competition

4.122 In Discussion Paper A90855/3 the ACCC identified a number of instances whereby the
IPTC could give rise to anti-competitive detriment. These areas of concern are briefly
discussed below.

Sharing of information

4.123 The ACCC believes that IATA Passenger Tariff Coordinating Conferences provide an
opportunity for the sharing of knowledge which given the roles of the airline
representatives attending, the clearly stated objectives of the conferences and the
matters being discussed would not be in the interests of competitive air passenger
markets.

4.124 The ACCC notes in this respect that the IATA Tariff Services Handbook, Issue 1 of
1 July 1999, specifically identifies as a benefit to airlines from attending IATA Tariff
Coordinating Conferences the gaining of “access to market knowledge”:

“Participation in Tariff Coordination opens the door to sharing in the exchange of
market and other types of information required to intelligently price passenger and
cargo tariffs.”

Impact on market fares

4.125 The ACCC would be particularly concerned if changes to IATA fares agreed between
airlines at IATA Tariff Coordinating Conferences resulted in changes to non IATA
fares in passenger travel markets. IATA has submitted that, on the basis of a single
point in time comparison of market fares with IATA fares, that there are no linkages
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between IATA fares and market fares.

4.126 In Discussion Paper A90855/3 the ACCC stated that it believed that any correlation
between changes in IATA fares and market fares would only be evident in a
longitudinal analysis. The ACCC presented in that paper an analysis of movements in
what were thought to be IATA fares and market fares over time on a number of routes.

4.127 In its response to A90855/3 IATA advised that the fares presented by the ACCC in the
analysis as IATA fares were not in fact IATA fares. IATA also advised the ACCC that
it had undertaken statistical analysis of possible linkages between IATA fares and
market fares, the results of which, according to IATA, did not support a finding of
consistent causality of IATA fares to market fares in the fare classes on the routes
examined.

4.128 In its amended application of 2 August 2006, IATA re-stated that it believes there is
minimal potential for competition harm with the current system. In particular, IATA
believes that the empirical data fail to support any apprehension that the IATA interline
fare may have caused any increases in individual airline fares or decreases in output of
airline services.

4.129 In response to comments made by IATA the ACCC reviewed its fare analysis and as
part of this process spoke with Qantas and Agents Support Systems (the source of the
market fare data). Qantas indicated in its discussions with the ACCC that it would
normally try to apply fare increases agreed at IATA Tariff Coordinating Conferences to
Qantas own published fares for premium classes on all routes on which it operates as
the market allows.

4.130 The ACCC subsequently examined movements in the market fares of Qantas and other
airlines relative to movements in IATA fares (as supplied by IATA). The ACCC also
sought advice on the statistical analysis undertaken by IATA and was advised that
IATA’s results were potentially unreliable.

4.131 Following a re-analysis of air fares and investigations associated with that analysis, the
ACCC remains concerned that fares placed in the market by airlines can be influenced
by the agreement of fares at IATA Tariff Coordinating Conferences.

Seasonality

4.132 In Discussion Paper A90855/3 the ACCC indicated concern that the seasons agreed at
IATA Tariff Coordinating Conferences for varying IATA special economy fares could
provide a seasonal framework which could be used by airlines for the setting of
discount economy fares to the detriment of consumers.

4.133 IATA stated in response to the paper that IATA agreed seasons have no adverse effect
on competition and airlines are free to apply them as a standard for establishing their
own fares or not as the case may be.

4.134 The Australian Federation of Travel Agents (AFTA) submitted in response to the paper
that:
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“It would appear that the [IATA] excursion fares linked to seasonality have
become a relic in terms of usage however they serve a purpose for the airlines of
creating benchmarks for the pricing of discounted airfares.”

4.135 The ACCC considers that it is likely that most airlines would still recognise seasonal
variations in demand in their fare setting absent IATA agreed seasons. However, there
is no certainty that there would be a uniformity of seasons and there would be greater
opportunity for competition in the setting of seasonal boundaries.

Fare conditions

4.136 The ACCC is concerned that airlines are applying to discount fares concession rates
agreed at IATA Tariff Coordinating Conferences for fares for children, infants and
unaccompanied children.

4.137 IATA submitted in response to Discussion paper A90855/3 that the IATA standard
discount for children’s fares is not applied uniformly but nevertheless provides a
standard which many airlines generally follow. The issue for the ACCC is whether the
standard is beneficial or anti-competitive. IATA submitted that it is a beneficial
standard which works to the benefit of consumers.

4.138 AFTA has submitted that there is clear evidence that concessional rates set by the
Tariff Coordinating Conferences are used by individual airlines to set children’s and
infants’ non-IATA fares. However AFTA has concerns that absent authorisation
airlines would not be bound to offer such concessions.

4.139 The ACCC believes that the adoption of IATA concession rates as a standard could
removes the opportunity for market forces to contribute to the setting of fares for
children and others.

4.140 The ACCC is concerned that other conditions agreed for application to IATA fares,
such as excess baggage charges, are being transferred to non-IATA fares to the
detriment of consumers.

4.141 IATA submitted that excess baggage charges as established are a part of the IATA
interline system because they are needed to interline baggage. When it comes to online
services different airlines have different rules. Some have elected to apply the IATA
standard and some have not, but there is no arrangement or understanding between
those that have adopted the standard.

4.142 AFTA considered that to the extent that IATA excess baggage rates are carried over
into the non-IATA fare market there would be a lessening of competition between
carriers. AFTA also noted that the actual charging for excess baggage and the rates
which are applied vary between carriers and are applied primarily to interline travel.

4.143 The ACCC considers that any lessening of competition between airlines on excess
baggage rates as a result of the carry over of IATA agreed rates will be dependent on
the extent to which airlines actively administer excess baggage.

4.144 In an environment of increasing liberalisation and competition, and especially increased
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fuels costs, there is pressure on airlines to examine all available avenues of decreasing
costs and increasing revenues.

Public Benefit

4.145 IATA submitted that Tariff Coordination is required to meet international obligations
and is essential to worldwide multilateral interlining which provides direct benefits
such as through fares and a natural cap on individual airline pricing.

International obligations

4.146 IATA has stated that Australia has international obligations which the ACCC should
respect as a matter of both international comity and public interest. These issues were
canvassed extensively by the ACCC in Discussion Paper A90855/3.

Air services agreements

4.147 IATA has noted that Australia is signatory to over 50 bilateral air services agreements
(ASAs) which provide for the countries concerned to regulate the operation of the
airlines of each country between each pair of countries. IATA has submitted that
twelve of the ASAs to which Australia is a party have a clause relating to tariffs which
make specific reference to IATA Tariff Coordination and provide for the agreement of
tariffs whenever possible through the rate fixing machinery of IATA. Such clauses
relate to tariffs for the carriage of both passengers and cargo.

4.148 IATA submitted that if any country with which Australia has an ASA with such an
IATA tariff clause wishes to insist on its application, then Australia has an international
obligation to comply with it.

4.149 The ACCC understands that once account is taken of changes to ASAs and routes on
which services are either not operated or not operated by IATA members there are only
two ASAs for which the IATA tariff clause has practical relevance. Those ASAs are
for Japan (inbound and outbound) and Thailand (inbound only).

4.150 Accordingly any potential benefit will only accrue in respect of those two ASAs and
for the period they remain unchanged in the face of the stated preference of the
Department of Transport and Regional Services for the ASAs to have a tariff clause
which specifies that each party shall allow each airline to determine its own tariffs.

International Civil Aviation Organisation (ICAO)

4.151 IATA has submitted that ICAO resolutions relating to competition and interlining are
resolutions to which the ACCC should have regard from the viewpoint of the public
benefit of ensuring international comity.

4.152 The ACCC believes, for reasons examined in Discussion Paper A90855/3, that any
authorisation assessment of IATA Tariff Coordination made by the ACCC using the
net benefit criteria prescribed by Australian competition law would be consistent with
ICAO recommendations.
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Multilateral interlining

4.153 IATA has submitted that the primary benefit of Tariff Coordination is that it enables
multilateral interlining to occur. In relation to passengers, interlining is described as a
system by which passengers may travel on multiple airlines, under a single contract on
a single ticket bought in a single transaction using a single currency.

4.154 IATA has claimed that the benefits of the IATA interlining system (described as a
facilitative system which enhances consumer choice and gives airlines an efficient
method of accessing a worldwide route network) and tariff coordination are as listed
below:

 access to through fares;
 access to connecting services;
 flexibility for time-sensitive passengers;
 baggage connectivity;
 lower transaction costs;
 opportunity for smaller airlines to compete;
 expanded route networks;
 universality;
 efficient use of assets; and
 natural cap on prices.

4.155 The ACCC believes that there are two key issues relevant to the assessment of public
benefits associated with IATA Passenger Tariff Coordination as a basis for interlining,
being:

(1) the extent to which IATA fares are necessary in today’s international air passenger
markets to reach offline destinations or obtain passenger travel flexibility; and

(2) the extent to which IATA fares agreed at IATA Tariff Coordinating Conferences
are actually sold in the market and utilised for offline travel or to take advantage of
fare flexibility conditions.

Accessing offline destinations

4.156 In Discussion Paper A90855/3 the ACCC postulated that since the authorisation of
IATA’s Tariff Coordination activities in 1985 there has been a significant reduction in
the number of offline destinations that can only be reached by travellers using IATA
interline fares. In putting this view the ACCC made reference to the impact since the
mid 1990s of developments such as the liberalisation of air services agreements,
expanded individual airline networks, increased network access through a proliferation
of code shares, special pro rate agreements, marketing alliances and structural alliances
and the advent and rapid spread of low cost carriers.

4.157 IATA submitted in response that while as a result of the above developments the
absolute number of destinations able to be accessed online has increased, it is not
possible to conclude, given expansion in the number of airports handling scheduled
services, that the number of offline destinations that can only be reached using interline
fares has substantially reduced.
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4.158 The ACCC notes that IATA stated in a meeting with the ACCC on 8 November 2005:

“IATA recognises airline alliances cover the world’s major airports in terms of
passenger numbers, but notes that other destinations that are not so popular are
often not covered by alliances.”

“The IATA interline product is especially relevant for oddball destinations and
provides a cost efficient means of servicing these thin routes.”

“IATA appreciates with the emergence of low cost carriers in certain parts of the
world the range of options open to consumers has broadened. IATA is not saying
that IATA interlining is the only way to get from any point A in the world to any
point B, but especially where thin routes are involved the IATA system provides
cost efficiencies over other means.”

4.159 AFTA stated in response to Discussion Paper A90855/3 that it accepts IATA’s
submission the Tariff Coordination System allows for the streamlined method of
interlining access with the associated benefits that go with it between remote city pairs.

4.160 The ACCC acknowledges that there will be airport pairs which can only be reached on
a single ticket using the IATA interline system and IATA agreed fares, and with airport
developments the number of such airport pairs may not have reduced in absolute terms
in recent years. At the same time the ACCC believes that the developments referred to
above are likely to have dramatically reduced the need for passengers to rely on the
IATA interline system to bridge such destinations as well as reducing the proportion of
travellers using the IATA interline system for such purposes.

4.161 IATA stated in this respect in the meeting of 8 November 2005:

“The percentage of people travelling on IATA fares today is lower than it was in
1985, however in absolute terms the numbers have not necessarily decreased.”

The incidence of sale and utilisation of IATA interline fares

4.162 In Discussion paper A90855/3 the ACCC postulated on the basis of material put before
it and meetings with travel industry parties that IATA interlineable fares are rarely
purchased by leisure passengers (who make up the majority of travellers) and only
purchased with low frequency by business travellers.

4.163 In its response to the paper IATA provided updated estimates of the incidence of IATA
fares sold in Australia following comments from the ACCC that earlier estimates were
not consistent with feedback from travel agents. IATA revised its estimate of the
portion of tickets sold in Australia which used IATA fares from 21% to a range
between 2% and 22%, with a best estimate of 10%.

4.164 The ACCC revisited major travel agents, including agents specialising in the sale of
corporate travel, for their views and the consistent advice was that only a very small
proportion of fares sold were IATA fares:

 Travelforce, a substantial travel management company with 90% of its business
corporate travel advised that around 10% of tickets it sold incorporated IATA fares.
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 Harvey World Travel, which sells a significant amount of travel to corporate
travellers, advised an IATA fare would only ever be considered for corporate
travellers and be for 2% of travel at the most.

 a Flight Centre representative indicated that the company had a substantial
corporate travel subsidiary and he could not recall seeing a Y Class IATA fare and
hardly ever saw any IATA tickets.

4.165 Responses were also received from Qantas and AFTA:

 Qantas indicated that the use of IATA fares on other routes is considerably higher
than the 2% seen on JSA routes;

 AFTA stated that IATA interline fares are rarely if ever used by leisure travellers
but may still be used by business travellers for complex itineraries , however this
represents a very small percentage of the overall markets.

4.166 IATA stated at the meeting of 8 November 2005:

“For the most part, passengers travelling on IATA fares are business people but
they also include leisure travellers.”

4.167 On the basis of the material before it the ACCC believes it is likely that IATA ticket
sales are likely to constitute only a small percentage of fares sold in Australia, and are
predominantly sold to business travellers. While Amex and Travelforce both indicated
that 10% of their sales were IATA fares, given business travellers only account for
around 15% of all travellers, this implies a figure of around 2% of all travellers.

4.168 In Discussion Paper A90855/3 the ACCC suggested that while IATA interlineable fares
provide potential increased flexibility for travellers the extent of any benefit will only
be reflected in the frequency with which travellers utilise that flexibility.

4.169 IATA stated in response that “the facts” establish that a large number of people buy
IATA interlineable tickets each year in Australia for a range of reasons including the
opportunity to change airlines when the need arises. The flexibility IATA interlining
provides should be conceptualised as an insurance policy.

4.170 In relation to the flexibility issue raised in the Discussion Paper the ACCC received the
following comments:

 Flight Centre stated that most business travellers achieve flexibility without IATA
fares;

 Travelforce advised that clients would seldom buy a ticket for the purpose of travel
flexibility being mindful of expenditure– if they needed to re-arrange their travel in
mid-trip they would contact Travelforce;

 AFTA stated that there is no evidence to suggest that a passenger would be prepared
to pay the additional cost of an IATA fare over a market fare to secure perceived
benefits.
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4.171 The ACCC also notes that the European Commission has found18 in an analysis of intra
Europe traffic that only a very small proportion (less than 5%) of those passengers
travelling with an IATA ticket use the advantages and flexibility specific to such tickets
by way of actually interlining. While this figure may not be immediately transferable
into markets involving Australia, given the extremely low level of the figure it would
be surprising if a substantial figure was to be found to apply in Australian markets.

4.172 While acknowledging that there are certainly business people who do utilise the
flexibility inherent in an IATA interlineable ticket the ACCC believes it is likely that
they represent only a small portion of the overall people travelling on IATA fares who
in turn would only be a small portion of all travellers.

4.173 In its amended application of 2 August 2006, IATA re-stated that while there may be
legitimate differences between IATA and the ACCC in measuring the magnitude of
consumer benefits conferred by the IATA multilateral interline system, IATA analysis
indicates that at least 500,000 passengers a year ‘vote with their dollars’ to purchase the
additional flexibility provided by IATA fares. To IATA’s knowledge, no competition
authority has ever concluded that, all else equal, consumers are better off with fewer
choices.

Access to through fares

4.174 IATA claimed that through fares provide consumers with a lower price than the sum of
sector fares via any routing for the same journey in almost all instances. In forming
this view IATA compared IATA sector fares with IATA through fares.

4.175 The ACCC has difficulty in accepting a benefit from IATA of agreed through fares
being lower than the sum of IATA agreed sector fares. It is possible such a comparison
could reflect poorly on the cost of sector fares rather than the attractiveness of through
fares. No comparison was provided of the sums of market sector fares compared to
IATA through fares.

4.176 The ACCC appreciates, as claimed by IATA, that an IATA through fare can provide
benefit to a traveller wishing multiple stopovers and/or flexibility on a route. The
extent of the benefit will be dependent on the extent to which travellers purchase such
fares and utilise the range of conditions available from a normal fare. The ACCC
believes this is likely to be a very small proportion of travellers.

Access to connecting services

4.177 IATA claimed that connecting services give passengers the opportunity to travel
between city pairs that are either not served by an online service or, where the online
service operated by one airline is limited in frequency, not operated at the desired time
of the day or day of the week, or is fully booked at the time and date requested.

4.178 It is possible that some travellers could purchase an IATA fare in response to the
frequency or flight time factors identified by IATA. However the ACCC believes that
such travellers are likely to be mostly business travellers, would look to a cheaper

18 DG Competition Discussion Paper of 14 March 2005.
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offline fare options such as an alliance fare, before resorting to the IATA fare, and
would represent only a very small proportion of travellers.

Flexibility for time-sensitive passengers

4.179 IATA submitted that IATA Tariff Coordination gives rise to a public benefit because
passengers who choose to buy IATA interline tickets have the ability to:

 change the date and time of their ticket
 cancel their ticket and receive a refund
 depart without a return reservation
 change airlines
 change routes (subject to certain distance limits)
 add or delete stopping points.

3.8. AFTA has submitted in relation to the travel flexibility benefit that:

“The perceived benefits of interline tickets no longer are applicable as the
applicable fare levels are well above the other fares available in the market and
price, at least in the leisure market is a major determinant. This is less so for
business travellers however the reality of the market today is that business
travellers will avail themselves of promotional fares (either restricted to one
carrier or through an alliance wherever possible. It is really only the complex
itinerary which cannot be handled through an alliance that would revert to an
IATA interline fare (at considerable additional cost).”

4.180 The ACCC believes that while there will be some time sensitive travellers who will
utilise the flexibility benefits inherent in IATA interline fares, the number of such
travellers is very small.

Baggage connectivity

4.181 IATA claimed that the IATA interline system allows passengers to check their baggage
in at their departure airport and have it arrive at the passenger’s destination, handled
from one airline to another at each point in the journey at which the passenger changes
airlines.

4.182 The ACCC believes that baggage connectivity is a benefit for the small number of
travellers who purchase IATA fares and actually utilise the fares for offline travel. The
ACCC also notes that baggage connectivity also commonly applies when travel occurs
on non-IATA fares.

Lower transaction costs

4.183 IATA claimed that costs are lower than would be involved if airlines had to bilaterally
agree to transfer passengers. These cost savings are reflected in lower airline costs and
therefore lower costs to consumers.

4.184 As discussed earlier after consideration of comments made by parties following the
issue of Discussion Paper A90855/3 the ACCC is satisfied that only a very small
number of travellers purchase IATA fares and only a small proportion of those actually
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utilise the interline flexibility they provide. Accordingly the extent of any cost savings
to airlines would be minimal.

Opportunity for smaller airlines to compete

4.185 IATA claimed that the IATA interline system allows access to network economies for
all airlines rather than only for those who are large enough to operate substantial
networks or are in alliances.

4.186 IATA in response to Discussion Paper A90855/3 stated that the facts support the
proposition that smaller airlines do benefit from the IATA interline system and the
bilateral commercial relationships they have been able to form based on that system.
IATA noted that Air Vanuatu reported that 8% of its feeder traffic comes through the
MITA – a percentage no doubt of crucial importance to the airline’s bottom line. IATA
also submitted that Tariff Coordinating Conference outcomes do not favour larger
airlines.

4.187 In relation to this matter AFTA submitted that the reality is that if an airline wished to
compete on a route and does not choose to service that route directly it will enter into a
commercial agreement with a carrier that does service that destination (for example
through a code sharing arrangement or through an alliance).

4.188 The ACCC notes in respect of Air Vanuatu that the feeder traffic to which it refers
(from North America, Europe and North Asia) only accounted19 for around 9% of all
arrivals in Vanuatu in 2001. If 8% of this feeder traffic utilised the IATA interline
system, as submitted, then less than 1% of passengers were travelling on IATA fares.
More importantly 92% of feeder traffic (8% of all traffic) relied on commercial
arrangements and appeared to interline on non-IATA fares.

4.189 The ACCC acknowledges that smaller airlines will benefit from feed traffic as a result
of IATA interlining. However the extent of any benefit will be proportional to volumes
of such traffic.

Expanded route networks

4.190 IATA submitted that the IATA interline system allows airlines to offer services beyond
their own route networks and airlines have very substantial incentives to interline
(using IATA interlineable fares) when combined services are the only way in which
they can participate in origin/destination services. IATA submitted by way of example
that between Sydney and Hong Kong multilateral interlining expands the number of
competing services from two or three daily non-stop flights to multiple connecting
flights over intermediate points.

4.191 AFTA submitted in response to Discussion Paper A90855/3 that :

“Whilst multilateral interlining has the potential to expand the number of services
between city pairs (the example given by IATA being between Sydney and Hong Kong)

19 Vanuatu Tourism and Migration Statistics, Visitor Arrivals by Usual Country of Residence (1995-2001),
www.vanuatustatistics.gov.au
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the reality is that fares offered point to point have a price advantage over interlining
fares. It cannot be said that a routing SYD/SIN/HKG competes with a direct service
SYD/HKG. Yes it is an alternative but when a comparison is made between the IATA
interline fare on the former route to the non IATA fare on the latter only those travellers
wishing to take advantage of the intermediate stopover would utilise the IATA fare, but
only in the absence of a promotional fare.”

4.192 The ACCC considers that the IATA interline fare is unlikely to provide a basis for
network expansion and increased competition. For passengers not seeking intermediate
stops, the level of indirect interlineable fares would generally not appear competitive
with market point to point fares.

4.193 Some airlines have suggested that they construct fares on indirect routes from IATA
fares by combining their own net fares with another airline’s prorate portion of IATA
fares. This practice is examined below.

Universality

4.194 IATA has submitted that universality arises with around 335 airlines (at the time of the
IATA submission) participating through the IATA interline arrangements, providing
scheduled international and domestic air services to almost every airport in the world.

4.195 The ACCC questions whether universality is a public benefit in itself noting that any
benefit associated with the scope of the interline system will be reflected in other
benefits claimed by IATA.

Efficient use of assets

4.196 IATA submitted that IATA interlining promotes greater use of aviation assets and
infrastructure. Overall taken globally less aircraft are needed, less fuel consumed and
environmental impact is reduced.

4.197 The ACCC believes that the level of usage of IATA interline fares is such that airline
operations would be unlikely to be affected by the absence of such fares.

Natural cap on prices

4.198 IATA claimed a public benefit from fares established through the IATA Tariff
Coordinating Conferences providing a natural cap on competitive market fares. IATA
submitted that by establishing a fare for a premium product, the fully interlineable
ticket, a natural cap is placed on fares generally.

4.199 AFTA submitted in response to Discussion Paper A90855/3 that:

“AFTA does not believe that the practice of setting fares through the Tariff
Coordinating Conferences leads to a natural cap on fares. With the advent of
airline alliances and the spread of code sharing arrangements it can no longer
be said that the fully interlineable fare is a “premium” product. The reality is
that at least for the leisure market it is a redundant fare whose primary purpose
is to be used as a benchmark for the setting of fares.”
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4.200 The ACCC does not believe that there is necessarily a benefit from IATA fares
providing a natural cap on market fares when the gap between IATA fares and market
fares is so large and given market fares are generally a product of supply and demand
in competitive markets while IATA interlineable fares are agreed by airlines taking into
account costs.

Base for airline SPAs and fare structures

4.201 A number of airlines commented to the ACCC that fares agreed at IATA Tariff
Coordinating Conferences provide a basis for fare frameworks within their own airlines
and provided reference fares for use in special prorate agreements (SPAs).

4.202 The ACCC believes that if IATA fares are used for benchmarking in setting market
fares, in ways other than those considered in the ACCC’s examination of any anti-
competitive impact of IATA fares on market fares, then it is unlikely to be in the public
interest.

4.203 The use of IATA fares by airlines to construct offline fares with a market fare
component and an IATA prorate fare component may provide consumers with access
to lower offline fares than IATA fares. However this does not appear to have been an
objective of Tariff Coordination and appears to constitute an indirect fare developed at
the initiative of airlines rather than being a considered product of the IATA interline
system.

Tourism

4.204 While IATA made no claims of tourism benefits in its original submission, submissions
received from other parties suggested that tourism to Australia could be adversely
affected in the event IATA’s Tariff Coordination activities were not authorised.

4.205 The South Australian Department for Transport, Energy and Infrastructure commented
in response to Discussion Paper A90855/3 that it “provides compelling evidence to
suggest that the use of IATA interline fares is generally low and mostly confined to
business and first class passengers”. The Department also stated that not all tourists
travel on leisure fares:

“There is a high yield segment of the tourism market that consists of people
attending conventions, conferences, festivals and other major events (or just rich
people) who travel on business or even first class fares, and on complex
itineraries.”

4.206 The Department further suggested that:

“the very large disparity between IATA conference fares and market fares is an
issue that IATA, rather than the Commission, should address if it is serious about
the continuation of its tariff coordination procedures.”

4.207 The ACCC acknowledges that there may be tourists, typically not price sensitive, who
may find benefit from the usage of IATA fares. However the extent of any associated
public benefit will be dependent on the proportion such tourists represent of all
travellers.
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Balance of anti-competitive detriment and public benefit

4.208 The ACCC has not concluded a view on the balance of public benefit and detriment in
the absence of transition benefits. The ACCC considers that when transition benefits
are taken into account there is a net public benefit arising from IATA Passenger Tariff
Coordination at this stage.

IATA Cargo Tariff Coordination

4.209 IATA lodged its submission in support of the IATA Cargo Tariff Coordination System
(ICTC) with the ACCC on 24 May 2004. Submissions in relation to ICTC were
received from fifteen parties including airlines, freight forwarders and government
departments. In addition the ACCC met with a number of forwarders and Qantas.

4.210 Details of the submissions and meetings appear in Discussion Paper A90855/4 released
by the ACCC on 29 September 2005. Four submissions were received in response to
the paper and are available from the ACCC’s Public Register. IATA did not lodge a
responding submission.

The conduct

4.211 Cargo Tariff Coordination is the means by which freight rates are established between
airlines for multilateral interlining which enables cargo to undertake a journey
involving travel on multiple airlines on a single air waybill.

4.212 IATA member airlines participate in Tariff Coordinating Conferences where they
determine the specific freight rates to be used for the transport of cargo between
individual city pairs and the conditions to apply to those rates. There are three primary
forms of freight rates agreed by airlines at Tariff Coordinating Conferences:

 General cargo rates apply to the carriage of commodities that have not been
allocated a specific commodity rate or commodity classification (class) rate;

 Specific commodity rates relate to the carriage of particular commodities from a
specified point of origin to a specified destination point; and

 Class rates (commodity classification rates) are published for particular
commodities from a specified point of origin to a specified destination point.

4.213 Specific commodity rates are designed to encourage certain types of cargo to be air
freighted and are usually lower than general cargo rates. Class rates take precedence
over general cargo rates.

Effect on competition

4.214 In Discussion Paper A90855/4 the ACCC identified a number of instances whereby the
ICTC could give rise to anti-competitive detriment. These areas of concern are briefly
discussed below.

Sharing of information

4.215 The ACCC believes that IATA Cargo Tariff Coordinating Conferences provide an
opportunity for the sharing of knowledge which given the roles of the airline
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representatives attending, the clearly stated objectives of the conferences and the
matters being discussed would not be in the interests of competitive air cargo markets.

Application of IATA TACT rules and rates to online as well as interline cargo

4.216 IATA has submitted that the primary role of tariff coordination is to facilitate
interlining. However the ACCC is concerned that the tariff coordination process
appears to give rise to standards which are applied to online as well as interlined cargo.

4.217 IATA periodically issues a manual titled The Air Cargo Tariff (TACT) which contains
agreed rates and specifies the basis for freight rates and other charges as well as
reference material pertinent to shippers and the completion of air waybills.

4.218 There is no distinction made in the TACT Rules between IATA rules and regulations
which are intended to be industry standards applying to all shipments and those which
are intended to be directed only towards interlined cargo. Resolution 502, for example,
which relates to the charging base for low density cargo, is regarded by IATA as an
industry standard applying to all shipments. Resolution 501, which specifies minimum
charges for the shipment of air cargo ($120 from Australia), and would appear to be
directed more towards interline cargo shipment, also has universal application.

4.219 Importantly, freight forwarder companies and their industry representatives regard the
TACT Rules as constituting industry standards which have application to all shipments.

Agreed online cargo rates

4.220 The ACCC is concerned that tariffs agreed at IATA Cargo Tariff Coordinating
Conferences are being applied to the shipment of cargo to and from Australia which
does not involve interlining.

4.221 While a substantial portion of outbound cargo is carried at market rates it is clear from
the advice of both airline and freight forwarders that IATA agreed rates, fees and
charges are being used in relation to the carriage of online cargo. Specific agreed rates
and charges identified by airlines and forwarders as being so used included:

 class rates such as for live animals, valuable cargo, dangerous goods, perishable
goods, baggage shipped as cargo, newspapers, and human remains;

 TACT Rates on routes where demand outstrips capacity;

 disbursement fees, documentation fees and charges collection fees;

 minimum cargo rates and rates for priority freight and consignments less than 45kg;

Resolution 502

4.222 Resolution 502 sets out a volumetric ratio used in the calculation of air freight charges
for low density cargo. Currently consignments which average more than 6,000 cubic
centimetres per kilogram are charged on the basis that each 6,000 cubic centimetres
equals one kilogram.

4.223 In May 2002 IATA members agreed to amend Resolution 502, subject to the approval
of governments, so that low density cargo would be assessed as if each 5,000 cubic
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centimetres of volume equalled one kilogram. In May 2005 IATA advised the ACCC
that in March 2005 IATA members had decided that although a change in Resolution
502 was warranted, this was not a matter that should be pressed at that time, and voted
to revoke the resolution proposing to amend Resolution 502.

4.224 The ACCC believes that the changes to Resolution 502 agreed by IATA members in
May 2002 would likely have resulted in increases in freight charges payable by certain
low density cargo exporters and affected the price competitiveness of the commodities
concerned in international markets.

4.225 The ACCC considers that IATA agreed changes to the low density cargo ratio
incorporated in Resolution 502 can lead to increased freight charges to the detriment of
Australian export industries.

Resolution 505

4.226 Resolution 505 relates to air cargo rates and the services that are covered by them. The
Resolution states in general that international air cargo rates shall apply to the actual
gross weight (or volume) determined at the airport of departure, of the air cargo for
transportation on an airport to airport basis. The Resolution specifies a range of
services that airlines may provide at the applicable airport to airport cargo rate
including:

 aircraft unloading;
 storage of all or part of a consignment after arrival at the destination;
 presentation of consignee’s copy of the air waybill and giving notice of arrival to

the consignee and others and issuance of a delivery order;
 transportation of consignments from the aircraft to a place designated by the

customs authorities at the airport of destination.

4.227 The ACCC has received a number of submissions and comments from interested
parties suggesting that freight forwarders in Australia are being charged for certain
operations of terminal operators when such activities should be covered by air cargo
rates. In response Qantas has submitted that Resolution 505 is a “permissive
resolution” which establishes what may be included in the airport to airport rate.

4.228 The ACCC believes that there is an apparent inconsistency between interpretations
made by airlines and Qantas as to the treatment of terminal handling charges in
Resolution 505 and the content of other IATA standards such as the IATA Standard
Ground Handling Agreement and the IATA Conditions of Contract as discussed in
Discussion Paper A90855/4.

4.229 The ACCC believes that Resolution 505 could be regarded as giving rise to detriment if
it allows a terminal operator to charge freight forwarders for cargo handling undertaken
under a contract between a cargo carrying airline and the terminal operator. The
inclusion of terminal handing in an airline freight rate in an environment of strong
competition on freight rates would give rise to increased competitive pressure on the
setting of terminal handling charges.

4.230 The apparent current situation where terminal charges are levied directly on freight
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forwarders (outside of freight rates) by terminal operators who have been selected by
airlines leaves forwarders exposed to the mercy of those terminal operators.

Commission rates

4.231 IATA Cargo Tariff Coordinating Conference resolutions specify 5% commission rates
for IATA registered cargo agents and 2.5% for general cargo sales agents. The
commission rate is relevant to both inbound and outbound air cargo shipments.
Submissions from freight forwarders in Australia suggest that whenever an IATA (or
TACT) freight rate is charged then the IATA 5% commission is charged.

4.232 The use of an agreed commission rate for the outbound cargo means that for shipments
where IATA (or TACT) freight rates are charged there is no competition between
airlines on the margins they provide to freight forwarders. There are currently no
IATA agreed commission rates applicable to IATA passenger fares.

Public benefit

4.233 IATA submitted that Tariff Coordination is required to meet international obligations
and is essential to worldwide multilateral interlining which provides direct benefits
such as through rates and a natural cap on individual airline pricing.

International obligations

4.234 IATA has stated that Australia has international obligations which the ACCC should
respect as a matter of both international comity and public interest. These issues were
canvassed extensively by the ACCC in Discussion Paper A90855/3 and the ACCC’s
views on these claimed benefits are discussed above in the context of their equivalent
relevance to Passenger Tariff Coordination.

Multilateral interlining

4.235 IATA has submitted that the primary benefit of Tariff Coordination is that it enables
multilateral interlining to occur. In relation to cargo, interlining is described as a
system by which cargo may be shipped on multiple airlines, under a single contract
using one air waybill bought in a single transaction using a single currency.

4.236 IATA has claimed that the benefits of the IATA interlining system (described as a
facilitative system which enhances consumer choice and gives airlines an efficient
method of accessing a worldwide route network) and tariff coordination are as listed
below:

 access to through rates;
 access to connecting services;
 flexibility for time sensitive cargo;
 lower transaction costs;
 opportunity for smaller airlines to compete;
 expanded route network;
 universality;
 efficient use of assets; and
 natural cap on prices.
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4.237 The ACCC believes that there are two key issues relevant to the assessment of public
benefits associated with IATA Cargo Tariff Coordination as a basis for interlining,
being:

(1) the extent to which IATA rates are necessary in today’s international air cargo
markets to reach offline destinations or obtain cargo shipment flexibility; and

(2) the extent to which IATA rates agreed at IATA Tariff Coordination Conferences are
actually sold in the market and utilised for offline travel or to take advantage of rate
flexibility conditions.

4.238 The experience of airlines and freight forwarders who made submissions to or spoke
with the ACCC was that around 5% or less of outbound air cargo travelled at IATA
agreed rates. IATA estimated that 90% to 95% of outbound general cargo is online.

4.239 In a response to Discussion Paper A90855/4 the South Australian Department for
Transport, Energy and Infrastructure advised that the incidence of interlining of South
Australian exports is probably infrequent.

4.240 An ACCC analysis of trade statistics from the Australian Bureau of Statistics showed
that over 99% of inbound and outbound cargo shipments involved countries where
online air services were available to and from Australia.

Access to through rates

4.241 IATA has claimed that shippers benefit from access to through rates developed by the
Tariff Coordinating Conferences on most routes. IATA submitted that through cargo
rates are almost always less than the sum of the corresponding sector rates.

4.242 The ACCC has difficulty in accepting a benefit from IATA of agreed through rates
being lower than the sum of IATA agreed sector rates. It is possible such a comparison
could reflect poorly on the cost of sector rate rather than the attractiveness of through
rates. No comparison was provided of the sums of market net sector rates compared to
IATA through rates.

Access to connecting services

4.243 IATA has claimed that the IATA interlining system provides the opportunity for the
transportation of cargo between city pairs that are either not serviced by an online
service or where the online service operated by one airline is limited in frequency or
not operated at the desired time or day of the week.

4.244 Submissions from interested parties, comments from freight forwarders and the
ACCC’s analysis of Australia’s trade by air suggest that while Cargo Tariff
Coordination together with IATA interlining provides theoretically greater access to
connecting services, in practice interlining based on IATA agreed rates is relatively
rare.

Flexibility for time sensitive cargo

4.245 IATA has submitted that the IATA interline system provides shippers with connections
to world markets, flexibility in routes and airlines to remote markets and smooth
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transportation when service interruptions occur.

4.246 The flexibility benefit claimed by IATA appears to be associated exclusively with
offline shipments with no sense that shippers might pay an IATA rate to obtain
flexibility on online routes (as a passenger might). Given the low incidence of
interlining identified earlier by the ACCC, the incidence of shippers prepared to pay
IATA rates to obtain enhanced shipment flexibility would also appear to be low.

Lower transaction costs

4.247 IATA has claimed that costs are lower than they would be if airlines had to agree
bilaterally to transfer cargo and that these cost savings are reflected in lower airline
costs and therefore lower costs to the shipper.

4.248 The ACCC considers that if the extent of offline shipment using IATA rates is as low
as it appears to the ACCC then the cost saving to airlines would also be exceedingly
low.

Opportunity for smaller airlines to compete

4.249 IATA has claimed that the IATA interline system allows access to network economies
for all airlines, rather than only for those large enough to operate substantial networks
or in alliances. The system was also claimed to provide feeder cargo for airlines, large
and small, which have limited operations in the South Pacific.

4.250 The ACCC has already stated that the level of cargo traffic interlining at IATA rates
does not appear substantial. There is no reason to expect it should be greater for
regional airlines and airlines not in major alliances than other airlines. To the extent
that regional and small airlines utilise small narrow bodied aircraft their ability to
interline unitised cargo would be diminished.

Expanded route network

4.251 IATA has submitted that the IATA interline system allows airlines to offer services
beyond their own route networks and airlines have very substantial incentives to
interline (using IATA interlineable rates) when combined services are the only way in
which they can participate in origin/destination services. IATA suggested as an
example that indirect services at IATA rates between Sydney and Hong Kong (say via
Bangkok, Singapore and Kuala Lumpur) can add competition on the Sydney/Hong
Kong route.

4.252 The ACCC believes that the expanded route network benefit appears similar to a
benefit already claimed of increased connectivity. The ACCC has reservations whether
interlining based on rates agreed at IATA Tariff Coordination Conferences can be seen
as providing a basis for increased competition when such a concept requires IATA rates
to compete with market rates. For example on the Sydney - Hong Kong route the
IATA rate per kilogram for shipments over 45 kilograms at 1 June 2005 was A$5.05
while the equivalent Qantas direct rate at 1 November 2005 was A$1.50

Universality

4.253 This claimed benefit is examined at paragraphs 3.198 and 3.199 above.



_______________________________________________________________________________

Determination A90855

48

Efficient use of assets

4.254 IATA has submitted that IATA interlining promotes greater use of aviation assets and
infrastructure. Given the allocation of aircraft is largely a product of passenger demand
with cargo being allocated space on a residual capacity basis, the ACCC believes that
this benefit is more appropriately examined in the context of tariff coordination for
passengers rather than cargo.

Natural cap on prices

4.255 IATA has claimed a public benefit from rates established through the IATA Tariff
Coordinating Conferences providing a natural cap on competitive market rates. It
claimed that by establishing a rate for a premium product, the fully interlineable air
waybill, a natural cap is placed on rates generally.

4.256 The claim that IATA rates act as a cap on prices is not consistent with submissions and
comments made from interested parties, including airlines, which consistently point to
rates being determined in the market, for example:

- Twenty years ago IATA rates had to be used; however these days all rates are
negotiated. IATA cargo rates are now irrelevant. [Airmark]

- The IATA rates tend to act as a ceiling although individual carriers may even charge
higher than the IATA rate if that is what it is going to take to get space beyond their hub.
[South African Airways]

Basis for airline SPAs and rate structures

4.257 A number of airlines have claimed that rates agreed at IATA Tariff Coordinating
Conferences provide a basis for rate frameworks within their own airline and provide
reference rates for use in special prorate agreements (SPAs). Qantas stated, for
example, that it constructed cargo rates to offline destinations by constructing a fare
composed of its net rate (eg from Sydney to Frankfurt) plus the amount it would have
to remit to an interline partner for the offline part of the journey (eg Frankfurt to
Madrid) under the IATA interline system.

4.258 While the use of IATA agreed rates may prove convenient for airlines in providing
benchmarks for the setting of airlines own rates and for use in SPAs it is not clear that
the use of IATA agreed rates for these purposes is necessarily in the interest of the
public.

4.259 The rate construction approach ignores actual competition between carriers on the legs
on which the carrier concerned does not operate. In the case of the Frankfurt to Madrid
leg cited by Qantas, a market rate is likely to be lower than an IATA agreed rate. Such
utilisation, if substantial, also provides an incentive for the carriers operating on the
IATA fare leg to seek increases at IATA Tariff Coordinating Conferences for the
Sydney to Madrid rate.

4.260 The ACCC would also observe that if the only way Qantas can compete with online
carriers (eg Thai or British Airways) on the Sydney to Madrid route is by discounting
the IATA rate for the route, this is a reflection on the level of IATA rates.
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Balance of anti-competitive detriment and public benefit

4.261 The ACCC has not concluded a view on the balance of public benefit and detriment in
the absence of transition benefits. The ACCC considers that when transition benefits
are taken into account there is a net public benefit arising from IATA Cargo Tariff
Coordination at this stage.

Balance of public benefit and detriment

4.262 The ACCC has examined each of the eight elements of conduct for which authorisation
has been sought in Application A90855 and is satisfied that for each element of
conduct, when transition benefits are taken into account, the public benefits likely to
arise from the conduct would outweigh the likely public detriments.

4.263 On this basis the ACCC is also satisfied that when the eight elements of conduct are
considered as a whole, taking into account transition benefits, the public benefits likely
to arise from the eight elements of conduct as a whole would outweigh the likely public
detriments.

4.264 Accordingly, the ACCC proposes to grant a substitute authorisation on the terms sought
by IATA in its amended application dated 2 August 2006.

Scope of the immunity

4.265 In its amendment of 15 April 2003 to Application A90855 IATA sought authorisation
for the eight elements of conduct based on the arrangements as they existed at the time
of the application with subsequent amendments to the application being lodged as the
arrangements changed following relevant IATA conferences.

4.266 The original IATA application of 13 November 2002, which related only to the IATA
Cargo Agency System, sought an authorisation which extended not only to the System
as it existed at the time but also to future changes to the System. In the amendment of
15 April 2003 IATA sought authorisation for the other elements of its conduct on
similar terms, as systems rather than as arrangements applicable at a point in time.

4.267 The ACCC is generally concerned that a system approval approach to authorisation of
conduct covered by A90855 could result in future changes to the conduct being
authorised under circumstances when neither the substance nor the impact of those
future changes is known.

4.268 However, given the short period of authorisation sought in IATA’s amendment to
Application A90855 of 2 August 2006 and given that over that period authorisation
expires for all eight elements of conduct covered by A90855, the ACCC does not
consider that there is risk of long standing change to detriment or public benefit from
changes to IATA’s conduct dating from the period of submissions relating to the eight
individual elements covered by A90855.

4.269 The scope of the ACCC’s proposed authorisation extends to the changes to IATA
systems and conduct under A90855 made since IATA’s application including any
changes made up until the expiry of the proposed authorisation.
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Duration of authorisation

Interested parties’ views

4.270 At the pre-decision conference, the freight forwarding industry representatives
expressed concerns that the transition period sought by IATA in relation to the Cargo
Agency System may not provide adequate time for the assessment of the system to be
undertaken and a further authorisation application to be lodged and considered.

4.271 Qantas suggested that the transition period for the IATA Cargo Agency System could
be kept open with the authorisation specifying both a fixed date or otherwise a later
date agreed between the ACCC and IATA.

IATA

4.272 In response, IATA has indicated that whilst it is confident it can complete the process
of self-assessment and necessary subsequent steps before the end of May 2007, it
acknowledges this is a tight timeframe. IATA also recognises that the overall process
could require steps outside the control of IATA or its members. For this reason, IATA
supports the proposal put forward by Qantas and requests that the sunset date for the
Cargo Agency System, but also the Passenger and Cargo Services Systems be specified
as 31 May 2007 or such later date as requested by IATA and agreed to by the ACCC.20

4.273 IATA has also requested that the expiry date for authorisation of the clearing house,
scheduling and prorate systems, initially set for 31 October 2006 be amended to occur
30 days after the date on which the ACCC issues its final determination.21 IATA
submitted that this would provide greater certainty to the industry and adequate notice
of the pending expiry of the authorisation.22

ACCC’s views

4.274 The ACCC accepts the concerns of the freight forwarding industry, but is concerned to
ensure that transition periods remain short and authorisation is not open-ended. For
this reason, the ACCC considers that a transition period ending on 31 August 2007 will
be adequate with regard to the Cargo Agency System. The ACCC considers that the
transition periods for the Passenger and Cargo Services Systems should be similarly
extended. The ACCC is satisfied that such transition periods will be adequate to ensure
that the benefits of an orderly transition can be realised.

4.275 The ACCC notes IATA’s proposal regarding the authorisation expiry date for the
scheduling, prorate and clearing house systems. The ACCC acknowledges the need to
change the 31 October 2006 expiry date considering the timing of this final
determination, but considers that the expiry date should be linked to the date this final
determination comes into effect rather than its date of release. The ACCC therefore
considers that authorisation of these systems should expire 21 days after this final

20 Letter from IATA dated 23 October 2006.
21 Letter from IATA dated 18 October 2006.
22 Record of pre-decision conference, 19 October 2006.
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determination comes into effect; that is on 22 December 2006 provided no application
for review is made to the Australian Competition Tribunal.

5. Determination
5.1 On 13 November 2002 IATA lodged application A90855 (amended on 15 April 2003)

for the revocation of Determination A90435 and its substitution with an authorisation
in relation to the contracts, arrangements, understandings and conduct which constitute:

 the IATA Scheduling System
 the IATA Cargo Agency System
 the IATA Passenger Services System
 the IATA Cargo Services System
 the IATA Prorate System
 the IATA Clearing House
 IATA Passenger Tariff Coordination; and
 IATA Cargo Tariff Coordination

as far as they operate in or in relation to Australia or apply to parties incorporated in or
carrying on business in Australia.

5.2 On 2 August 2006 IATA lodged an amendment to application A90855 seeking that
authorisation should expire as follows:

 on 31 October 2006 for the IATA Clearing House, IATA Prorate System and IATA
Scheduling System;

 on 31 May 2007 for the IATA Cargo Services System, IATA Passenger Services
System and IATA Cargo Agency System; and

 on 30 June 2008 for IATA Passenger Tariff Coordination and IATA Cargo Tariff
Coordination.

5.3 Application A90855 was made under section 91C with IATA seeking authorisation not
only for the contracts, arrangements or understandings which have the purpose or effect
of substantially lessening competition under section 45 of the Act but also for conduct
which might involve exclusionary provisions or exclusive dealing.

Statutory test

5.4 For reasons outlined in Part 4 of this Determination the ACCC is satisfied that it would
not be prevented under subsections 90(6), 90(7) or 90(8) from making a determination
granting the substituted authorisation for the conduct specified in application A90855 if
it were a new authorisation sought under section 88.

5.5 The ACCC is satisfied that pursuant to subsections 90(6) and 90(7) of the Act that the
conduct:

 will result in a benefit to the public, and

 that this benefit would outweigh the detriment to the public constituted by any



_______________________________________________________________________________

Determination A90855

52

lessening of competition that would be likely to result from the proposed contracts,
arrangements or understandings.

5.6 The ACCC is also satisfied, pursuant to subsection 90(8) of the Act, that the conduct
for which authorisation is sought would result, or be likely to result, in such a benefit to
the public that the proposed contracts, arrangements or understandings should be
authorised.

5.7 The ACCC therefore revokes Authorisation A90435 and grants authorisation to the
contracts, arrangements and understanding which constitute the

 the IATA Scheduling System
 the IATA Cargo Agency System
 the IATA Passenger Services System
 the IATA Cargo Services System
 the IATA Prorate System
 the IATA Clearing House
 IATA Passenger Tariff Coordination; and
 IATA Cargo Tariff Coordination

with authorisation to expire:

 21 days after the date of effect of this determination for the IATA Clearing House,
IATA Prorate System and IATA Scheduling System;

 on 31 August 2007 for the IATA Cargo Agency System, IATA Passenger Services
System and IATA Cargo Services System;

 on 30 June 2008 for IATA Passenger Tariff Coordination and IATA Cargo Tariff
Coordination.

5.8 This determination is made on 9 November 2006. If no application for a review is
made to the Australian Competition Tribunal (the Tribunal), it will come into effect on
1 December 2006. If an application for review is made to the Tribunal, the
determination will come into effect :

 where the application is not withdrawn - on the day on which the Tribunal makes a
determination on the review; or

 where the application is withdrawn - on the day on which the application is
withdrawn.




