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Executive Summary 
The Australian Competition and Consumer Commission (ACCC) grants authorisation 
to allow Refrigerant Reclaim Australia to implement a new industry agreed levy on 
imported refrigerant gases of $1.50. Authorisation is granted until 30 November 2011.   
 
The application for revocation and substitution 
Refrigerant Reclaim Australia Limited (RRA) has sought revocation of authorisation 
A90854 and its substitution by authorisation A91008. Essentially, the substitute 
authorisation if granted would allow the RRA to implement a new industry agreed 
levy of $1.50 per kilogram of refrigerant gas imported into Australia. The previous 
levy was set at $1.00 per kilogram of refrigerant gas imported and sold in Australia. 
 
The RRA has sought substitute authorisation for a period of 5 years.  
   
The authorisation process 
A key objective of the Trade Practices Act 1974 (the TPA) is to prevent anti-competitive 
arrangements or conduct, thereby encouraging competition and efficiency in business, resulting 
in greater choice for consumers in price, quality and service. 
 
The TPA, however, allows the ACCC to grant immunity from legal action for anti-competitive 
conduct in certain circumstances. One way in which parties may obtain immunity is to apply to 
the ACCC for what is known as an ‘authorisation’. Broadly, the ACCC may ‘authorise’ 
businesses to engage in anti-competitive arrangements or conduct where it is satisfied that the 
public benefit from the arrangements or conduct outweighs any public detriment. 
 
On 20 September 2006 the ACCC issued a draft determination proposing to grant 
authorisation to the RRA’s substitute arrangements for a period of 5 years. 
 
The ACCC sought submissions from RRA and interested parties in respect of its 
proposed decision. 
 
Assessment of proposed arrangements  
Having had regard to the submissions of RRA and interested parties, the ACCC 
considers that the RRA’s proposal to implement a new industry levy is unlikely to 
result in significant public detriment. In particular, the ACCC considers that while 
changing the levy from $1.00 to $1.50 is likely to increase retail prices for consumers, 
the actual increase in retail prices is likely to be negligible. For example, the cost of 
the levy on a refrigerator that retails for $1,000 would increase from 20 cents to 30 
cents. In addition the ACCC is of the view that the arrangements are unlikely to result 
in collusive activities beyond those authorised.      
 
The ACCC does however consider that the levy arrangements are likely to result in both 
efficiency and environmental benefits. In addition, the ACCC considers that the 
continuation of the RRA’s activities is likely to assist Australia in its efforts to comply 
with its international greenhouse gas obligations.  
 
Overall, the ACCC is satisfied that the public benefits likely to result from the 
proposed arrangement are likely to outweigh any potential anti-competitive detriment 
which may arise from the arrangement.  
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The ACCC accordingly revokes authorisation A90854 and grants substitute authorisation 
A91008 allowing the RRA to implement a new industry agreed levy on refrigerant gases of 
$1.50 per kilogram of refrigerant gas imported and sold in Australia.  The ACCC grants the 
substitute authorisation until 30 November 2011.   
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1. Introduction 
 
Authorisations 
 
1.1 The Australian Competition and Consumer Commission (the ACCC) is the 

independent Australia Government agency responsible for administering the Trade 
Practices Act 1974 (the TPA).  A key objective of the TPA is to prevent anti-
competitive conduct, thereby encouraging competition and efficiency in business, 
resulting in a greater choice for consumers in price, quality and service. 

1.2 The TPA, however, allows the ACCC to grant immunity from legal action for anti-
competitive conduct in certain circumstances. One way in which parties may obtain 
immunity is to apply to the ACCC for what is known as an ‘authorisation’. 

 
1.3 Broadly, the ACCC may ‘authorise’ businesses to engage in anti-competitive 

arrangements or conduct where it is satisfied that the public benefit from the 
arrangements or conduct outweighs any public detriment.  

 
Revocation and substitution of authorisations 
 
1.4 Additionally under the TPA, the ACCC may grant an application to revoke an 

existing authorisation and replace it with a substitute authorisation when the benefit 
from the conduct proposed to be authorised (that is, under the substitute 
authorisation) outweighs the detriment. 

1.5 Before the ACCC may grant an application to revoke an existing authorisation and 
grant a substitute authorisation, it must conduct the same public consultation 
process as it would conduct for a new application for authorisation.   

1.6 This process involves informing interested parties about the application for 
revocation and substitution and inviting submissions in response to it.  The ACCC 
then issues a draft determination and invites interested parties to lodge further 
submissions in response to it and/or call a conference to discuss the draft.  The 
ACCC then issues a final determination. 

Current application 
 
1.7 On 26 July 1994, the Trade Practices Commission (TPC)1 granted authorisation 

A90548 to the Association of Fluorocarbon Consumers and Manufacturers to 
establish a reclaim scheme for refrigerant gases.  

 
1.8 Under the scheme importers and wholesalers of refrigerant gases add a $1.00 levy 

to the cost of each kilogram of refrigerant gas sold to users (for example, fridge or 
air conditioning manufacturers).  This charge may then be passed on by those users 
to consumers in the retail price of the product. These funds were then used to 
recover and dispose of refrigerant gases. The authorisation was granted for 10 years 
and was due to expire in August 2004. 

 
                                                 
1 The TPC is now the Australian Competition and Consumer Commission  
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1.9 On 4 October 2002, Refrigerant Reclaim Australia Limited (RRA)2 lodged an 
application with the ACCC to revoke authorisation A90548 and substitute it with 
authorisation A90854. The substitute authorisation was not sought to change the 
levy amount but instead proposed extending the refrigerant gas recovery program to 
include synthetic greenhouse gases. Authorisation A90548 was granted to the RRA 
on 26 February 2003 for a period of five years. 

 
1.10 On 28 July 2006, the RRA applied to the ACCC for revocation of authorisation 

A90854 and its substitution by authorisation A91008. The RRA is now seeking to 
implement a new industry agreed levy of $1.50 per kilogram of refrigerant gas 
imported and sold.  

 
Draft determination 
 
1.11 On 20 September 2006 the ACCC issued a draft determination proposing to grant 

authorisation to the RRA’s proposed substitute arrangements. 
 
1.12 The ACCC proposed to grant authorisation to the RRA for a period of 5 years. 
 

  

 

                                                 
2 The applicant for authorisation’s name changed from the Association of Fluorocarbon Consumers and 
Manufacturers to Refrigerant Reclaim Australia as RRA did not exist at the time and could not be established 
until authorisation A90548 was granted.  
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2. Background 
 
2.1 The following information relates to the types of refrigerant gases that are currently 

disposed of by the RRA and covered by the authorisation. In addition, a background 
to Australia’s international obligations in relation to restricting the emission of these 
gases along with Australia’s existing regulatory framework is provided.  

 
2.2 The background then provides information regarding the RRA’s role in relation to 

meeting these local and international obligations. 
 
Refrigerant gases 
 
2.3 Refrigerant gases are fluorocarbon substances which have been commonly used for 

such purposes as air-conditioning and refrigeration. Other uses for these gases include 
in fire extinguishers, dry cleaning, as solvents for cleaning, electronic equipment and 
as agricultural fumigants. 

 
2.4 These gases, which include chlorofluorocarbons (CFCs) and hydrochlorofluorocarbons 

(HCFCs), have been used for these purposes because they are considered to be stable, 
nonflammable, low in toxicity, and inexpensive to produce. 

 
2.5 However, when these fluorocarbon gases are released into the atmosphere (i.e. 

during the destruction of an air conditioning or refrigeration unit) it has been shown 
that they contribute to the depletion of the earth's protective ozone layer and to 
global warming. 

 
Australian international obligations in relation to refrigerant gases 
 
2.6 Australia has contributed to the development of a number of international protocols 

and agreements which relate to reducing greenhouse gas emissions including 
reducing the use of harmful refrigerant gases.  

 
2.7 The first of these agreements included the Vienna Convention for the Protection of 

the Ozone Layer 1985 and the Montreal Protocol on Substances that Deplete the 
Ozone Layer 1987. At the time of formulating these agreements, their primary 
purpose was to begin the process of addressing the potentially harmful effects of 
human activities on the ozone layer.  

 
2.8 As a signatory to the Vienna Convention and the Montreal Protocols Australia 

made an international commitment to control the consumption and production of 
ozone depleting substances. Responsibility for the actual implementation of these 
controls has been shared between the commonwealth, state and territory 
governments.   

 
2.9 Since the 1980’s there have been numerous amendments and variations to these 

agreements all of which Australia has ratified. In addition, a new international 
treaty, the Kyoto Protocol has been developed.      
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Australia’s existing regulatory framework 
 
2.10 The Ozone Protection Act 1989 was introduced by federal parliament as part of 

Australia’s response to its international obligations. The stated purpose of the 
Ozone Protection Act is to introduce restrictions on the import of CFCs and 
HCFCs. Additionally, state governments introduced controls on the use and trade of 
these substances however at the time of the introduction these regulations were not 
uniformed in their approach.   

 
2.11 Since 1989, the Ozone Protection Act, which is now known as the Ozone Protection 

and Synthetic Greenhouse Gas Management Act 1989, and its regulations have 
been amended on a number of occasions. 

 
2.12 In particular, the Ozone Protection and Synthetic Greenhouse Gas Management 

Regulations 1995 were amended to introduce licensing requirements and trading 
authorisations for persons handling or trading in ozone depleting substances and 
synthetic greenhouse gases. These changes had the effect of overriding existing 
state based regulations. 

 
2.13 The Ozone Protection Act was further extended in 2003 to include synthetic 

greenhouse gases3 which, as mentioned, necessitated the revocation of the original 
authorisation (A90548) and its substitution with the current authorisation.  

 
2.14 The 2003 amendments also included the establishment of a national refrigeration 

and air conditioning licensing system that came into force on 1 July 2005. This 
system affects any person who buys, sells, stores or handles ozone depleting or 
synthetic greenhouse gas refrigerant.  

 
2.15 Importers and sellers of ozone depleting and synthetic greenhouse gas refrigerants 

have specific conditions attached to their licenses. Significantly, both importers and 
sellers are required to participate in refrigerant gas disposal schemes.  

 
Refrigerant Reclaim Australia Limited 
 
2.16 As mentioned, in July 1994, the Association of Fluorocarbon Consumers and 

Manufacturers Inc (AFCAM) was granted authorisation A90548 to establish a 
scheme which would fund the disposal of refrigerant gases. This resulted in the 
establishment of the Refrigerant Reclaim Australia Limited who then took on 
responsibility for the authorisation.  

 
2.17 Under the scheme established by AFCAM and now controlled by the RRA, 

importers and wholesalers of refrigerant gases add a $1 levy to the cost of each 
kilogram of refrigerant gas sold to users (for example, fridge or air conditioning 
manufacturers).  This charge may then be passed on by those users to consumers in 
the retail price of the product.  

 

                                                 
3 Synthetic greenhouse gases are used as replacements for some ozone depleting substances, and while they 
present no direct risk to the ozone layer they do contribute significantly to the enhanced greenhouse effect. 
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2.18 There are currently seven importers of refrigerant gas into Australia: Atofina 
(Australia) Pty Ltd, DuPont (Australia) Ltd, Orica Ltd, BOC Gases (Australia) Ltd, 
A-Gas (Australia) Pty Limited, Actrol Parts Pty Ltd, Heatcraft Australia Pty Ltd.  

 
2.19 In May 2003, the ACCC granted RRA’s application to revoke authorisation 

A90548 and substitute it with authorisation A90854. The substitute authorisation 
extended the operation of the RRA’s program to include synthetic greenhouse gases 
but did not include an increase in the levy. The substitute authorisation was granted 
for a period of five years.  
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3. The RRA’s application and interested party submissions 
 
3.1 An overview of the RRA’s application and supporting submission is provided below, 

full copies are available from the ACCC’s public register or the ACCC website. 

The RRA’s application and submission in support  
 
3.2 The RRA has sought revocation of A90854 and its substitution by A91008 to 

permit it to implement a new industry agreed levy of $1.50 per kilogram of 
refrigerant gas. The RRA is seeking authorisation for a period of five years.  

 
3.3 The RRA submits that the expansion of the program to take back synthetic 

greenhouse gas refrigerants, ongoing promotion, and the amendments to the Ozone 
Protection and Synthetic Greenhouse Gas Management Act 1989 with its 
accompanying regulations that prohibit emissions, have caused the volume of 
refrigerant recovered to grow more quickly than expected. 

 
3.4 The RRA submits that volume projections for the recovery of refrigerants gases are 

as follows:   
 

 
Year 

 
3.5 The RRA submits that the increased level of recovery has impacted, and will 

continue to impact, on cash assets with the RRA drawing down funds so they are 
exhausted in 2010. The RRA has considered the financial implications of the 
expanded program and the introduction of the new legislation, and concluded that to 
be sustainable in the long term it will be necessary to increase the levy.  

 
Public benefits  
 
3.6 The RRA submits that, since its program began in 1993, it has facilitated the 

recovery of more than 1,500 tonnes of ozone depleting and synthetic greenhouse 

Kilograms 



 

7 

gas refrigerants which has prevented the emission of sufficient ozone depleting 
refrigerant to destroy 7 million tonnes of stratospheric ozone. 

 
3.7 The RRA submits that in achieving these outcomes it has provided significant public 

benefit by assisting Australia to meet its international obligations to control consumption 
and production of ozone depleting substances.   

 
3.8 Further, the RRA submits that its program also benefits the public by encouraging 

responsible environmental practices by industry participants through the provision 
of incentives to comply with substance banning procedures and the government’s 
environmental policies in general.  

Submission on the anti-competitive effect 
 
3.9 The RRA submits that the revised levy of $1.50 per kilogram may increase the price 

of goods such as refrigerators and air-conditioners. The RRA submits however, that 
the effect will be minimal as the additional cost represents a small increase relative 
to the total consumer price of each unit and the small quantities of refrigerant 
contained in each unit.    

 
3.10 The RRA submits that the following table provides an indication of the likely costs 

increase to consumers from raising the levy from $1.00 to $1.50.   
 

Unit type 
Average quantity 
of refrigerant 
per unit 

Cost of levy per 
unit @ existing 
$1.00/kg 

Cost of levy per unit 
@ proposed $1.50/kg 

Estimated consumer 
cost of average unit 

Split system Air-
conditioner 1500 grams $1.50 $2.25 $2,000 

Refrigerator 200 grams $0.20  $0.30 $1,000 
Motor Vehicle 
Air-conditioner 700 grams $0.70  $1.05 $30,0004 

 

3.11 The RRA further submits that the recovery and safe disposal of refrigerants 
continues to have no significant impact on the development of alternative and 
competitive refrigerants, which is evident in the emergence of new products.  

 
Interested party submissions in relation to RRA’s application 
 
3.12 The ACCC sought submissions from a wide range of interested parties. Of those 

interested parties that responded, all expressed support for both the RRA’s current 
activities and its proposal to increase the levy.  

 
3.13 A complete list of those interested parties that responded to the ACCC’s 

consultation process is appended to this draft determination and marked as 
Attachment A and copies of their submissions are available on the ACCC’s public 
register and on its website. A number of the submissions are summarised below.         

 

                                                 
4 The ACCC notes that comparison with the cost of an air conditioning unit rather than a vehicle may be 
more appropriate in some circumstances 
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Department of the Environment and Heritage 
 
3.14 The DEH states that it is responsible for administering the Ozone Protection and 

Synthetic Greenhouse Gas Management Act 1989. The DEH notes that the changes to the 
Ozone Protection Act in 2003 which established licensing requirements and a consistent 
national framework for the regulation were likely to have increased the RRA’s costs. 

 
3.15 The DEH states that it considers it unlikely that the current levy of $1.00 per 

kilogram of refrigerants will be sufficient to cover the collection, destruction and 
other costs and other costs incurred by the RRA in dealing with the refrigerants in 
the future.        

 
Actrol Parts Pty Ltd  
 
3.16 Actrol Parts submits that it is the second largest wholesale supplier of refrigeration 

and air conditioning parts to the industry and the largest Australian owned 
wholesaler in the country. Actrol submits that it has been actively involved in 
promoting and supporting RRA since its inception.  

 
3.17 Actrol Parts states that it supports an increase in the levy as the program provides a 

great benefit to the general public and the proposed increase will have minimal (if 
any) affect on the cost of good.  

 
DuPont (Australia) Ltd 
 
3.18 DuPont submits that it has been involved with the RRA since its establishment in 

1994 and that based on its global experience, the RRA is one of the most effective 
programs of its type in the world. DuPont states based on its global experience that 
an industry cooperative approach as used by RRA is cheaper and more effective 
than multiple programs being run by individual importers.  

 
3.19 DuPont also submits that the expansion of the program into synthetic greenhouse 

gases and the subsequent growth in returned refrigerant gases means that an 
increase in the levy is necessary to continue the viability of RRA.  

 
Australian Fluorocarbon Council  
 
3.20 The AFC, previously known as the AFCAM, was the original applicant for the 

authorisation that established the RRA. The AFC submits that the RRA has been 
very successful in achieving its objectives and supports an increase in the levy.  

 
A-Gas (Australia) Pty Ltd 
 
3.21 A-Gas submits that it is the leading importer, repacker and distributor of speciality 

refrigeration and air-conditioning gases and chemicals in Australia. A-Gas submits 
that it supports both the RRA current activities and its proposed increase in the levy.      
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Air-Conditioning & Refrigeration Equipment Manufacturers Association of Australia Inc.  
 
3.22 AREMA submits that it supports the RRA’s application noting that it operates 

in an efficient and transparent manner at no cost to the taxpayer. AREMA 
submits that in refrigeration and air-conditioning equipment, the price of 
refrigerant represents a minor element of the overall cost of the system. 
AREMA submits that the increase in the levy to $1.50 will have a negligible 
effect on competition.  

 
CSIRO Marine and Atmospheric Research  
 
3.23 The CSIRO states that it supports the RRA’s submission. The CSIRO states that the 

actions carried out by the RRA have lead to a clear reduction in the levels of ozone 
depleting gases in the atmosphere and a noticeable slowing of the rate of increase of 
greenhouse gases in the atmosphere.  

 
3.24 Further, the CSIRO states that the RRA’s refrigerant capture and 

recycling/destruction activities are recognised as world leaders overseas and have 
provided significant role models for mitigation of refrigerant emissions in other 
countries. 

 
3.25 The CSIRO states that the levy on imports is an equitable means of funding the 

work undertaken by the RRA and it is consistent with a ‘polluter-pays’ principle.  
 
Submissions received in response to draft determination 
 
3.26 On 20 September 2006 the ACCC issued a draft determination proposing to grant 

authorisation to the RRA to allow it to implement a new industry agreed levy of 
$1.50 per kilogram of refrigerant gas imported and sold in Australia.  

 
3.27 The ACCC proposed to grant authorisation to the RRA for a period of 5 years. 
 
3.28 At the time of issuing the draft determination the ACCC sought submissions from 

interested parties. 
 
Greenchill Technology Association Inc 
 
3.29 Greenchill Technology Association Inc (Greenchill) has submitted that in principle 

it supports the proposed increase in the levy, noting the effect of rising costs and 
volumes of recoverable refrigerants.  

 
3.30 Greenchill has however expressed strong concern that the reauthorisation for a 

period of 5 years as proposed by the draft determination will delay a review of the 
scheme’s effectiveness in constraining refrigerant gas emissions.  Greenchill has 
restated its concern put to the ACCC in the 2002/2003 authorisation process that the 
conduct results in public detriment by legitimising the use of environmentally 
harmful refrigerant gases and that it frustrates the imperative for a transition to less 
environmentally harmful refrigerants.  Greenchill notes that the scheme itself results 
in the recovery of a small proportion of overall emissions, submitting that most 
emissions occur in the servicing of refrigeration and air conditioning equipment. 



 

10 

 
3.31 Greenchill submits that a comprehensive review should take into consideration 

other types of programs which could be funded by further levies on refrigerant 
gases. Greenchill notes that such programs could include the proactive reclamation 
of R22 in domestic air conditioning units and its replacement by hydrocarbon 
refrigerants.  Greenchill submits that such initiatives would result in a massive 
reduction in harmful emissions and reduce power consumption.  

 
3.32 Greenchill has submitted that the ACCC should impose a number of conditions 

improving the transparency of the authorised conduct, including: 

 that RRA conduct a comprehensive review of the operation of the scheme (by 
2008); 

 that the amounts recovered under the scheme be published in a publicly 
accessible format each year; 

 that the scheme’s recoveries and finances be independently audited; and 

 that an annual report be published each year, and submitted to the Minister for 
the Environment for tabling in Federal Parliament.  

 
Australian Refrigeration and Air Conditioning Trade Association Incorporation 

3.33 The Australian Refrigeration and Air Conditioning Trade Association Incorporation 
(ARACTA) objects to the proposed increase of the per kilogram levy from $1.00 to 
$1.50.  

3.34 ARACTA submits that an independent audit of the RRA’s activities will reveal that 
there is little justification for such an increase in the levy, and that such an increase 
would be born by the trade and by the workshops that can ill afford another increase 
in operating costs. ARACTA submit that the cost of the scheme should be absorbed 
by the importers and distributors of the ozone depleting and potent global warming 
refrigerants.  

3.35 ACRACTA further submits that the scheme does little to discourage the industry 
from using environmentally damaging refrigerant gases and thereby inhibits the 
transition to less environmentally harmful refrigerants. 

3.36 ARACTA submit that the ACCC should impose conditions on the RRA scheme 
similar to those mentioned above in Greenchill’s submission.  

 
Queensland Government Environmental Protection Agency 

3.37 Queensland Government Environmental Protection Agency (Queensland EPA) 
submits that it supports the ACCC’s draft determination to approve the increase in 
the levy charged by the RRA and acknowledges the important role the RRA plays 
in relation to greenhouse gas mitigation and the reduction of ozone-depleting 
substances being emitted to the atmosphere.   

3.38 However, the Queensland EPA has submitted that it requests that in the event that 
other schemes or organisations enter the market, the levy be reviewed.  
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RRA’s response to the submissions 
 
Greenchill Technology Association Inc 
3.39 In response to the submission made by Greenchill the RRA has submitted the 

following points: 
 

Review 

3.40 RRA notes that the 2003 authorisation (A90854) noted that a review was to be 
undertaken during the term of the authorisation. The RRA advised that it has 
commenced planning for this review to be undertaken in the second half of the 
2006/2007 financial year. A suitably qualified consulting company has been 
identified and discussions on the scope of the project have commenced.  

 
3.41 RRA notes that the review will focus on the efficiency and effectiveness of the 

refrigerant recovery chain from installed equipment to destruction.  The review will 
not consider the manufacture and use of ozone depleting and synthetic greenhouse 
gas refrigerants as such matters are already addressed by the Montreal and Kyoto 
protocols, the UNFCCC, and Australian legislation.  

 
Amounts recovered published each year 

3.42 RRA notes that the amount of refrigerants recovered each year are published on its 
website and in various trade journals. Further, the RRA submit that from time to 
time the RRA undertakes major communication and promotional campaigns that 
direct mail all purchasers of refrigerants with performance updates.  

 
Independent audits 

3.43 RRA notes that its operations undergo an independent financial audit every year. 
The current auditing company is KPMG. As well as this audit, RRA engages PWC 
to undertake audits of importers of refrigerants to ensure the integrity of the levy 
revenue stream, and wholesalers to ensure the accuracy of rebate payments to 
contractors.  

 
Annual Report 

3.44 RRA notes that it has in the past published yearly reports, the RRA Board has 
however decided that an annual report should be produced annually and that this 
report should be provided to the Minister for the Environment. The RRA notes 
however that whether or not the Minister tables the report in Parliament is a 
decision beyond the RRA’s authority.  

 
Australian Air Conditioning Trade Association Incorporation 

3.45 In response to ARATCA submitting that the ACCC should impose conditions on 
the RRA, the RRA has reiterated its above response to Greenchill’s submission. 

 
3.46 The RRA has also responded to a number of points raised by ARATCA, and in 

particular the misunderstanding regarding who is responsible for payment of the 
levy, specifically: 
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 the levy forms part of the price of the refrigerant. It is passed on through the 
commerce chain and ultimately paid by the equipment owner; 

 RRA generally pays rebates to wholesalers and contractors, not importers. The 
payment to contractors is an incentive for them to recover and return refrigerant 
Wholesalers who do not charge additional fees for recovery, receive a rebate to 
help off-set some costs; and 

 the RRA levy seeks to incorporate the cost of recovery and disposal in the 
orginal price of the product, and is based on the polluter pays principle.  
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4. Statutory provisions 
 
4.1 Under section 91C of the TPA, the ACCC may grant an application to revoke an 

existing authorisation and grant a substitute authorisation at the request of the 
party to whom the authorisation has been granted, or another person on behalf of 
such a party. The ACCC may also initiate an application for revocation and 
substitution in certain circumstances. 

4.2 In order for the ACCC to grant an application to revoke an existing authorisation 
and grant a substitute authorisation, the ACCC must consider the substitute 
authorisation in the same manner as the standard authorisation process. 

The statutory tests 
 
4.3 In assessing an application made under section 91C of the TPA, the relevant 

tests the RRA must satisfy for the substitute authorisation to be granted are 
outlined in sections 90(6) and 90(7) of the TPA. 

4.4 Under section 90(6) of the TPA, the ACCC may grant authorisation in respect 
of a proposed contract, arrangement or understanding that may have the 
purpose or effect of substantially lessening competition if it is satisfied that: 

 the contract, arrangement or understanding would result, or be likely to 
result, in a benefit to the public and 

 that benefit would outweigh the detriment to the public constituted by any 
lessening of competition that would result, or be likely to result, if the 
proposed contract or arrangement were made and the provision concerned 
were given effect to.  

4.5 Under section 90(7) of the TPA, the ACCC may grant authorisation in respect 
of a contract, arrangement or understanding that may have the purpose or 
effect of substantially lessening competition if it is satisfied that:  

 the contract, arrangement or understanding has resulted, or is likely to 
result, in a benefit to the public and 

 that benefit outweighs or would outweigh the detriment to the public 
constituted by any lessening of competition that has resulted, or is likely to 
result, from giving effect to the provision. 

The public benefit test  
 
4.6 In deciding whether it should grant authorisation, the ACCC must examine the 

detriments of the arrangements or conduct, particularly those arising from any 
lessening of competition, and the public benefits arising from the 
arrangements or conduct and weigh the two to determine which is greater. 
This is referred to as the ‘public benefit test’. 
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4.7 Should the public benefits or expected public benefits outweigh the 
detriments, the ACCC may grant authorisation. If this is not the case, the 
ACCC may refuse authorisation or, alternatively, the ACCC may grant 
authorisation subject to conditions as a means of ensuring that the public 
benefit outweighs the detriment. 

4.8 Public benefit is not defined by the TPA. However, the Tribunal has stated 
that the term should be given its widest possible meaning. In particular, it 
includes: 

…anything of value to the community generally, any contribution to the aims 
pursued by society including as one of its principle elements … the achievement 
of the economic goals of efficiency and progress.5 

4.9 Similarly, public detriment is not defined in the TPA but the Tribunal has 
given the concept a wide ambit. It has stated that the detriment to the public 
includes: 

…any impairment to the community generally, any harm or damage to the aims 
pursued by the society including as one of its principal elements the achievement 
of the goal of economic efficiency.6 

4.10 The ACCC also applies the ‘future with-and-without test’ established by the 
Tribunal to identify and weigh the public benefit and any detriment generated 
by arrangements for which authorisation has been sought. 

4.11 Under this test, the ACCC compares the public benefit and detriments 
generated by arrangements in the future if the authorisation is granted with 
those generated if the authorisation is not granted. This requires the ACCC to 
predict how the relevant markets will react if authorisation is not granted. This 
prediction is referred to as the counterfactual. 

                                                 
5 Re 7-Eleven Stores; Australian Association of Convenience Stores Incorporated and Queensland 
Newsagents Federation (1994) ATPR ¶ 41-357 at 42677 
The Tribunal recently followed this approach in Qantas Airways Limited [2004] ACompT 9, 
16 May 2005 
6 Ibid at 42683. 
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5. The relevant market and the counterfactual 
 
5.1 The first step in assessing the public benefits and anti-competitive detriments of 

the proposed arrangements is to consider the features of the market(s) which are 
most relevant to the arrangements. 

5.2 The ACCC is of the view that whilst it is not necessary to definitively identify 
all of the relevant markets, it is important for the ACCC’s assessment of the 
application to define general market parameters in order for it to assess the 
public benefits and detriments, particularly the anti-competitive effects, of the 
RRA’s arrangements. 

5.3 The RRA’s arrangements allow for organisations that import refrigerant gases 
into Australia to impose a per kilogram levy when they on-sell those refrigerant 
gases for uses such as in refrigeration and air-conditioning units. The money 
raised from the levy is then remitted to the RRA.  

5.4 The ACCC considers therefore that the area of competition which is likely to 
be most affected by the RRA’s arrangements is for the wholesale supply of 
refrigerant gases in Australia.  

 
5.5 In addition, the ACCC considers that as the acquirers of these gases (i.e. air-

conditioning and refrigerator manufacturers) are likely to pass the cost of the 
levy on to intermediary and end consumers, the broader market for the 
wholesale and retail supply of products containing refrigerant gases is also 
likely to be affected.       

       
The future with-and-without test (the counterfactual) 
 
5.6 In weighing up the public benefit and anti-competitive detriment generated by 

proposed arrangements for which authorisation has been sought the ACCC 
applies the ‘future with-and-without test’ established by the Tribunal. 

5.7 Under this test, the ACCC compares the public benefit and anti-competitive 
detriment generated by arrangements in the future if the proposed 
arrangements are granted with those generated if the arrangements are not 
granted. This requires the ACCC to predict how the relevant markets will 
react if authorisation is not granted. This prediction is referred to as ‘the 
counterfactual’.  

5.8 The ACCC is of the view that absent the authorised arrangements importers of 
refrigerant gases would still be required to organise for the disposal of 
refrigerant gases which they import and sell. The ACCC considers that this 
may initially take place on an individual basis, but that it is likely that one or 
more independent disposal service providers would establish reclaim 
operations in Australia. The ACCC notes that this has been the experience in 
the United States, which has numerous independent refrigerant reclaim 
operations7. 

                                                 
7 see <www.epa.gov/ozone/title6/608/reclamation/reclist.html> 
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5.9 Therefore, the ACCC is of the view that the likely counterfactual is a situation in 

which importers of refrigerant gas may either independently arrange for the 
disposal of used refrigerant gases or engage the services of an independent 
provider of disposal services.  
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6. ACCC assessment – Anti-competitive detriment  
 
6.1 Section 88 of the TPA allows the ACCC to grant immunity from legal action for 

parties to engage in certain anti-competitive conduct - in this case the imposition 
of an industry agreed levy. 

6.2 When assessing whether or not to grant such immunity, the ACCC must, amongst 
other things, assess the extent to which the introduction of such a levy may give 
rise to anti-competitive detriments. Specifically, the ACCC must assess the 
detriment to the public constituted by any lessening of competition flowing from 
the arrangements.  

6.3 In general terms, any agreement amongst competitors to increase their prices is 
likely to lessen competition relative to a situation where each business 
individually makes its own pricing decisions. However, the extent of the 
detriment and the impact on competition of the collective agreement will depend 
upon the specific circumstances involved. 

6.4 In this instance, the RRA is proposing to impose an agreed levy of $1.50 per 
kilogram of refrigerant gas imported or sold in Australia. The ACCC considers 
that this may potential result in a number of anticompetitive detriments.    

Barriers to entry 
6.5 The ACCC considers that the current arrangements may limit the potential for 

new commercial entities to enter the industry in place of or in competition with 
the RRA. That is to say that the current industry structure, which supports a non-
profit, industry funded entity, may create a barrier to entry for an organisation to 
enter the industry that is capable of disposing of refrigerant gases more efficiently 
than the RRA and may be able to do so profitably.           

6.6 The ACCC considers however, that the industry, and in particular those importers 
currently paying a levy, would be likely to support a commercial entity’s entry 
into the industry, where the new entry is able to demonstrate a capacity to dispose 
of refrigerant gases cheaper than the RRA. In these circumstances the voluntary 
nature of the arrangements would allow manufacturers to take advantage of more 
efficient services. 

Increase in prices for consumers  
 
6.7 As mentioned earlier, the RRA’s current arrangements allow organisations that 

import refrigerant gases into Australia to impose a $1.00 per kilogram levy when 
they on-sell those refrigerant gases for uses such as in refrigeration and air-
conditioning units. The ACCC considers it likely that those businesses that are 
acquiring the refrigerant gases from the importers are then likely to pass the 
increase on to end consumers.     

6.8 The ACCC is of the view therefore that the imposition of a revised levy at a 
higher rate of $1.50 is likely to result in an increase in the cost of products 
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containing refrigerant gases. The ACCC considers that ultimately this increase 
will lead to higher prices being paid by end consumers.     

6.9 However, based on the information provided by the RRA, the ACCC understands 
that any increase in prices to consumers is likely to be small. For example, the 
RRA claims:    

 a refrigerator which retails for $1,000 contains an average of 200 grams of 
refrigerant gas. The current cost of the levy therefore is 20 cents with the 
proposed increase raising the levy to 30 cents. 30 cents comprises 
approximately 0.03% of the retail price of the product; and     

 a split system air-conditioner which retails for $2,000 contains an average of 
1,500 grams of refrigerant gas. The current cost of the levy therefore is $1.50 
with the proposed increase raising the levy to $2.25.  $2.25 comprises 
approximately 0.1125% of the retail price of the product. 

Based on these figures the ACCC considers that whilst the levy is likely to 
increase prices to consumers the amount of the increase is likely to be negligible 
relative to the ultimate retail price. It is also worth noting that, given legislative 
requirements to recapture and dispose of these gases, the cost of doing so would 
be reflected in the cost of products with or without the authorised arrangements. 

Potential for collusive anticompetitive conduct beyond that authorised 
 
6.10 Generally, the ACCC would be concerned if, under the guise of the authorised 

arrangement, other issues were collectively determined between the authorised 
parties. For example, the ACCC would be concerned if importers of refrigerant 
gases were to raise issues of pricing (beyond the levy) or market sharing during 
any discussion with the RRA about its activities.           

6.11 However, in this regard the ACCC notes that the levy arrangements have been in 
place for more than ten years and there is no evidence to suggest that they have 
been or are likely to be utilised in any way contrary to the authorised conduct.   

Conclusion on potential anti-competitive detriments  
 
6.12 Overall the ACCC is of the view that while implementing the new levy proposed 

of $1.50 is likely to increase prices for consumers, any such increase would be 
negligible. In addition, the ACCC considers that the arrangements are unlikely to 
result in collusive activities beyond those authorised and do not preclude the 
potential entry of a commercial competitor to the RRA.       
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7. ACCC assessment – Public benefits 
 
7.1 In order to grant authorisation to the proposed arrangements, the ACCC must be 

satisfied that the arrangements would result in a benefit to the public that 
outweighs any detriment to the public constituted by a lessening of competition 
arising from the arrangements. 

 
7.2 As noted earlier for a public benefit to be given weight in the ACCC’s 

authorisation assessment, it must be demonstrated that the benefit would not arise, 
or would not arise to the same extent, if the arrangements were not authorised. 

 
7.3 As discussed in section 3, the RRA has submitted that its recovery and recycling 

program has resulted in a number of public benefits including: 

 the recovery of more than 1,500 tonnes of ozone depleting and synthetic 
greenhouse gas refrigerants;  

 assisting Australia meet its international obligations; and  

 encouraging responsible environmental practices from the industry.    
 
7.4 The ACCC notes that the RRA’s current and proposed arrangements have 

received broad industry support. In particular, the ACCC notes that a number of 
industry participants and government agencies have stated that they consider the 
arrangements provide significant environmental and social benefits.    

 
Efficiency benefits 
 
7.5 The ACCC understands that without authorisation each individual importer of 

refrigerant gas would still be required to organise for the reclamation and disposal 
of the refrigerant gases that they import. In this respect, the ACCC notes 
DuPont’s submission, which states that an industry cooperative program as used 
by the RRA is cheaper and more effective than multiple programs run by 
individual importers.  

 
7.6 The ACCC is of the view that it is likely to be considerably cheaper and more 

efficient for there to be a single, industry funded disposal program than for each 
individual importer to fund its own reclamation and recycling program. For 
example, the ACCC considers that there are likely to be efficiencies in having a 
single point of collection and disposal. 

 
7.7 The ACCC considers that, insofar as these efficiencies result in costs savings for 

importers of refrigerant gases and they are passed on to consumers, the 
arrangements are likely to result in a public benefit. 

 
7.8 The fact that importers support these arrangements backs up the contention that 

they offer efficiency benefits. 
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Environmental benefits 
 
7.9 Generally, the ACCC considers that a scheme or arrangement which achieves the 

goal of providing greater protection of the environment is likely to result in a 
benefit to the public.  

 
7.10 In this instance, the ACCC considers that the on-going activities of an 

organisation like the RRA, whose stated objectives are to assist in reducing the 
release of ozone depleting substances into the atmosphere and reduce the damage 
to the ozone layer, are likely to generate a public benefit.  

 
7.11 The ACCC considers that the RRA has demonstrated its achievement of its 

objectives through, amongst other things, the recovery of more than 1,500 tonnes 
of ozone depleting and synthetic greenhouse gas refrigerants. In this respect, the 
ACCC notes the CSIRO’s submission which supports the RRA’s claim.  

 
7.12 However, legislation mandates the participation of both importers and sellers of 

refrigerant gas in a disposal scheme, such as that established by the RRA. Given 
this, the ACCC considers that it is likely that environmental benefits would accrue 
under the likely counterfactual, with the disposal services undertaken either 
individually or by a third party provider. 

 
7.13 The ACCC does however, consider that some additional benefit is likely to arise 

from the proposed conduct over the counterfactual. The ACCC notes that the 
current system standardises compliance throughout the industry, and is paid for by 
importers at the time that the product is brought into the country. The ACCC 
considers that the current system is likely to be less complex than a system 
involving any number of different schemes (as considered under the 
counterfactual) and is likely to maximise the appropriate disposal of refrigerant 
gasses. 

 
7.14 Consequently, the ACCC considers that, insofar as the RRA’s activities lead to 

greater and more efficient compliance with the legislation, the arrangements are 
likely to result in a greater public benefit than would otherwise arise under the 
counterfactual. 

 
7.15 The ACCC notes concerns raised by Greenchill and ARACTA, in particular that 

the RRA’s scheme legitimises the use of environmentally harmful refrigerant 
gases and inhibits the transition to less environmentally harmful refrigerants.  

 
7.16 As noted previously the Ozone Protection and Synthetic Greenhouse Gas 

Management Act 1989 establishes a national system for the management and 
control of ozone depleting substances and synthetic greenhouse gases in 
Australia.  The RRA scheme assists importers of refrigerant gases in meeting their 
obligations under this legislation in a manner consistent with the policies of the 
Australian government. 
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Regulatory and international obligations 
 
7.17 As mentioned, Australia has contributed to the development of a number of 

international protocols and agreements which relate to reducing greenhouse gas 
emissions including reducing the use of harmful refrigerant gases. The ACCC 
considers that, insofar as the RRA’s on-going activities assist Australia in its 
efforts to comply with its international greenhouse gas obligations, the 
arrangements are likely to result in a public benefit.      

 
The size of the levy 
 
7.18 The subject of this application for revocation and substitution is the RRA’s 

proposal to implement a new industry agreed levy of $1.50 per kilogram of 
refrigerant gas imported and sold in Australia. 

 
7.19 The RRA’s submission sets out detailed analysis as to the justification and need to 

change the levy in order to continue to operate the program and therefore deliver 
the above mentioned public benefits. The RRA’s submission in this regard is 
supported by interested party submissions.  

 
Conclusion on public benefits 
 
7.20 The ACCC considers that the on-going operation of the program facilitated by the 

imposition of a levy at the rate of $1.50 per kilogram of refrigerant gas imported 
and sold in Australia, is likely to result in both efficiency and environmental 
benefits. In addition, the ACCC considers that the continuation of the RRA’s 
activities are likely to assist Australia in its efforts to comply with its international 
greenhouse gas commitments.  
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8. ACCC assessment – Balance of benefits and detriments 
 
8.1 In order to grant authorisation the ACCC must be satisfied that the proposed 

arrangements would result in a benefit to the public that outweighs any detriment to the 
public constituted by any lessening of competition arising from those arrangements.   

 
8.2 In this instance, the ACCC considers that the RRA’s proposed arrangements are 

not likely to result in significant public detriment. In reaching this conclusion the 
ACCC notes:  

 while the levy of  $1.50 is likely to increase prices for consumers, any such 
increase would be negligible and 

 the arrangements are unlikely to result in collusive activities beyond those 
authorised and are unlikely to prevent an efficient competitor from entering 
the market. 

 
8.3 The ACCC considers that the on-going operation of the program through the 

agreed imposition of $1.50 is likely to result in both efficiency and environmental 
benefits. In addition, the ACCC considers that the continuation of the RRA’s 
activities is likely to assist Australia in its efforts to comply with its international 
greenhouse gas commitments.  

 
8.4 The ACCC also notes that the RRA’s current and proposed arrangements have 

received broad industry support. In particular, the ACCC notes that a number of 
industry participants and government agencies have stated that they consider the 
arrangements provide significant environmental and social benefits.    

 
8.5 The ACCC considers that, in relation to issues raised regarding need for increased 

transparency of RRA’s operations by imposing a number of conditions, having 
regard to the submission of RRA, and in particular its assurances concerning the 
2006/2007 review; publication of relevant information; and the production of 
annual reports, the ACCC does not consider it necessary to impose conditions 
requiring adherence to this commitment by the RRA. The ACCC notes that as 
matters material to its decision, failure to meet these obligations by the RRA may 
be sufficient to invite a review of the authorisation under sections 91B or 91C of 
the TPA.  

 
8.6 Overall, therefore, the ACCC is satisfied that the public benefits likely to result 

from the RRA’s activities would outweigh the potential anti-competitive 
detriments of those arrangements. 

Period of authorisation 
 
8.7 In general, authorising arrangements for a limited time period allows the ACCC, 

at the end of the period of authorisation, an opportunity to evaluate whether the 
public benefits upon which its decision is made actually eventuate in practice and 
the appropriateness of the authorisation in the current market environment.  

 
8.8 The ACCC grants authorisation to RRA until 30 November 2011. 
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9. Final determination 
 
The application 
 
9.1 On 28 July 2006, the RRA lodged an application with the ACCC which sought 

revocation of authorisation A90854 and its substitution by authorisation A91008. 
Essentially, the substitute authorisation would allow the RRA to implement a 
revised industry agreed levy of $1.50 per kilogram of refrigerant gas imported 
into Australia.  

 
9.2 The RRA has sought substitute authorisation for a period five years.  
 
Statutory test 
 
9.3 Pursuant to section 91C(7) of the TPA and for the reasons outlined in this 

determination, the ACCC is satisfied that the proposed revocation and substitution is 
likely to result in public benefits that outweigh the public detriment constituted by 
any lessening of competition that would be likely to result from the arrangements.  

 
Authorised conduct  
 
9.4 The ACCC revokes authorisation A90854 and grants substitute authorisation 

A91008 until 30 November 2011.  
 
9.5 Under the substitute arrangements, importers of refrigerant gases are authorised to 

collectively agree to impose a $1.50 levy upon the cost of each kilogram of 
refrigerant gas imported and sold in Australia.  
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Attachment A 
 
 
Department of the Environment and Heritage 

Actrol Parts Pty Ltd  

DuPont (Australia) Ltd 

Australian Fluorocarbon Council  

A-Gas (Australia) Pty Ltd 

Air-Conditioning & Refrigeration Equipment Manufacturers Association of Australia Inc.  

CSIRO Marine and Atmospheric Research  

The Refrigeration and Air Conditioning Contractors Association of NSW (INC.) 

Air Conditioning and Mechanical Contractor’s Association of Australia Limited 

Heatcraft Australia Pty Ltd 

Air-Conditioning & Refrigeration Wholesalers Association Inc 

Queensland Environmental Protection Authority 

Motor Trades Association of Australia 

The Environmental Protection Authority Victoria 

Greenchill Technology Association Incorporated 

Australian Refrigeration and Air Conditioning Trade Association Incorporation 

 

 
 


