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6 October 2006 Our ref : AMPA/KLPA 
 Matter no : 8813618 
  
 

Ms Sharon Clancy 
Adjudication Branch 
ACCC  
PO Box 1199 
DICKSON  ACT  2606 
 
By email:  sharon.clancy@accc.gov.au 

Dear Sharon 

Response to Tallahesse comments 
Teleconference with ACCC on 19 September 2006 
 
We refer to the teleconference between directors of Tallahesse Pty Ltd, Tallahesse’s 
solicitors, Scott Gregson, David Hatfield and Sharon Clancy of the ACCC which occurred on 
19 September 2006, a record of which is maintained on the ACCC website ("File Note"). 

Our client considers that a number of the statements made by Tallahesse in relation to the 
market (as set out in the File Note) are incorrect and misleading, and responds to these points 
as follows. 

1. O’Dwyer does not agree that the imposition of the 80% rule will have the practical 
effect of restraining firms such as Tallahesse in the market.  O’Dwyer also disagrees 
that the practical effect of the 80% rule is a commercial requirement to purchase 
100% of products from O’Dwyer. 

O’Dwyer maintains that Tallahesse is in no way restrained from purchasing and 
distributing hoofcare products from any competitor of O’Dwyer in the Australian 
market.  As set out in our earlier submissions, the hoofcare market is particularly 
competitive in Australia and there are a number of current producers and importers 
who have products in the marketplace.  Tallahesse is in no way restrained from 
establishing its own distribution channels for the sale of hoofcare products.  In 
addition, Tallahesse is able to purchase any O’Dwyer product from any O’Dwyer 
Retailer or Distributor. 

The 80% rule does not require Retailers to purchase 100% of their products from 
O’Dwyer.  The only contractual requirement is that O’Dwyer be given the 
opportunity to source the competitive products at a competitive price.  If O’Dwyer is 
unable to match a competitor’s price for a given product, the Retailers are free to 
source that product elsewhere. 

2. By Tallahesse’s own admission, it has concentrated its sales and marketing forces in 
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areas of dense demand.  O’Dwyer’s focus on rural traders is structured to give more 
choice to rural traders and consumers, as well as lowering prices in the rural market.  
The conduct the subject of the Notification is intended to improve service and choice 
available to rural retailers and consumers, as well as promote further competition 
between suppliers to these areas. 

3. Tallahesse is in no way restricted from acquiring Mustad and Derby nails for 
distribution and sale from any of O’Dwyer’s Distributors or Retailers.  Rejection of 
the 80% requirement by the ACCC would not result in a requirement for O’Dwyer to 
sell its products directly to any particular customer.  O’Dwyer intends to retain its 
current policies in relation to direct sales.   

Tallahesse is in no way disadvantaged by the imposition of the proposed distribution 
agreements in its sourcing of horseshoe nails.  In addition to sourcing nails from 
O’Dwyer Distributors and Retailers, Tallahesse is able to source horseshoe nails 
from a wide variety of local and international suppliers, as set out in our earlier 
submissions. 

4. O’Dwyer recognises that the importation of horseshoe nails can lead to occasional 
delays in supply, however these factors are not within the control of O’Dwyer.  In 
the instance of a shortfall in supply, O’Dwyer uses its best efforts to meet the 
requirements of its customers, Distributors and Retailers, and to ensure all orders are 
met as far as possible.  Tallahesse is able to source nails from many alternate 
suppliers, including low cost manufacture suppliers. 

5. O’Dwyer accepts Tallahesse’s submission that nails do not account for the majority 
of sales in the market in dollar terms.  O’Dwyer accepts that customers are price 
sensitive in respect to nails, as well as hoofcare products generally.  

6. [CONFIDENTIAL INFORMATION DELETED] O’Dwyer does not believe that 
the price of nails is the determining factor in a consumer’s choice of store. 
[CONFIDENTIAL INFORMATION DELETED]. 

7. O’Dwyer is aware that JC Milton (which Mr Koo notes is effectively the same 
company as Tallahesse) has been selling products direct to market for a number of 
years.  O’Dwyer does not agree that its arrangements with single hoofcare Retailers 
in each area will have the effect of eliminating competition in the relevant area.  
[CONFIDENTIAL INFORMATION DELETED].   

8. In the Dubbo area specifically, O’Dwyer is aware of at least one other large hoofcare 
retailer who stocks a number of competitor products.  [CONFIDENTIAL 
INFORMATION DELETED]. 

To O’Dwyer’s knowledge there is no impediment to Tallahesse establishing the 
current range of products stocked by Furney’s.  This could be readily established 
upon any sales representative visit to Furney’s (or any other store).  This information 
has been gathered by O’Dwyer sales representatives who have personally visited the 
relevant locations of appointed Retailers to discuss each retailer’s needs.  
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9. O’Dwyer recognises that Tallahesse has now moved to offer direct supply to Dubbo 
end users on a monthly basis, and welcomes this competition in the spirit of 
improving the competitiveness and strength of the rural hoofcare market. 

10. O’Dwyer denies that its conduct has the effect of limiting or restraining Tallahesse’s 
opportunities for developing independent distribution channels in rural NSW.  
O’Dwyer welcomes the improvement of competitor’s distribution efforts and the 
consequential strengthening of the rural hoofcare market. 

Yours faithfully 
HUNT & HUNT 

 
Ashley Pelman 
Partner 
 
Contact: Katherine Polkinghorne 
Direct line: +61 3 8602 9218 
Email: katherine_polkinghorne@hunthunt.com.au 
 
 


