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TRADE DPRACTICES ACT 1974

COMMISSTON DETERMINATION

24  February 1978

Members : Bannermain (Chairm:
' Gilbert
Haddad
‘McConnell
» Pengilley (dissent
- ‘ | , Willis

APPLICATION FOR AUTHORIZATION - S.88(1)
ON BEHALF OF RETAIL CONFECTIONERY AND
'MIXED BUSINESS ASSQCIATION (VICTORIA)

Registration No. A4006 , File No., A74/9

(Note. The Commission's statement of general principles

(re price recommendations to members by trade associatiocns
of small businesses) issued with the draft determination and
summary of reasons were introductory to and part of that
summary of reasons now confirmed as below)

The Commission prepared a draft determination in this
matter dated 12 December 1977. The draft determination and
the reasons for determination were sent to the persons concerned

in accordance with the provisions of s.90A of the Act.

2, - There were no requests for a pre~decision conference

-and the provisicns of s.90A have thus been complied with. The

Commission now makes its final determination in ﬂccordﬁnce with
the draft and gives as its reasons for determination the suUmMmary
of reasons sent with the draft. Authorization is granted fox the

Association's arrangements to circulate to members from time to

e el ot 477t a1 e ke it a5

time suggested price lists for soft drinks, ice cream, confectiomers

bread,” biscuits, sandwiches, milk shakes, cig

arettes and tobacco.

E
i
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3. This determination and Dir. Pengilley s digsent,

been placed on the public reeister.
L
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RETAIL CONFECTI OA'“RY AJ\”) MIXIED

/

BUSTNESS ASSOCTATION (VIG.) -

Registration No. ALOCH
File No. A7L/9

Separate Views of Dr. Perigilley, Member of the Commission

1. ' The Commission has stated general principles relating

to small business which it seeks to apply to the above case. I

do not wish to comment in detail upon the Commissionﬁs statement

of general princiﬁles.» Suffice it to say that the thrust of the
Commission's statement is addressed to efficiency and that "small
business trade associations should be free to assist their

members éowards increasing their efficiency provided that is

really what they are doing, rather(than attempting. to control or
limit maricet competition in the interests of'thbirfmembers,
efficient or not" (Par 9). This is a quite aﬁceotable statement
of principle but depends very greatly upon the suchctlve inter- -
pretalions one gives‘to certain words. There are great difficulci-
ies of interprefation in the words nassist", "increasing efficienéf"
and so on. .These difficulties can only be solved in the context
of concrete factual situations; I do not agree with the Commi-~
ssion's applicaﬁion of its stated general brinciples to the’

present case.

There are two matters to be decided by the Commission.

Firstly, is there public:benofit? Secondly, does such public

Hbenefit_outweigh anticompetitiye effects? . The Commission reaches

the conclu51on that the recommepded prices arrangements 'produce,
in the c1rcum°tanccs of this case, some.public bensfit" and that.
"there is little antlcompetltlve effect to set against what public
benefit there is", For my own part, I reach the conclusion that
there is no public beneflit and that the anticompetitive effect of
the arrangements is, in all probability, greater than the Commi-

ssion concludes.

2, In cssence the recommendation of prices in this industry -
(a) Doeo not*assist about 35 - 40% of the industry at «ll

as they are not members of the Association and do no

.
-y 4
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(b)
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receive its price list. Presumably this 35 - 40%
does not regard the Assaciation's price recommenda-

tions as of importance or they would join the Associa-

. tion and ‘receive the recommendations. The conclusion

~that the price recommendations serve some basic need

is rebutted by the empirical fact that a large segment

of the industry sées no such basic need.

Are not regarded by those industry members which
receive the price lists as essential to their survival,
The Association puts its submission  in very strong

terms as to the necessity for such price recommendations

but it is clear to me that they are in no way essential.

The Commission indeed largely accepts this view.

. Having done so, it seems that the appllcable conclusion

to draw is the same as that drawn by the Commission in

its Betta Stores Ltd. decision (A)OOOO dated 6.12.77.) In tha-
case, the Commission rejected authorization saying, ‘
amongst other things that "it is not demonstrated that

the viability of the members degends on the existing-

- joint arrangements or on the proposed jbint'édvertising

(with prices) of a small part of their range of goods."

" (par.16 - my emphasis),

It. is my personal view (and I put it no higher
than that) that if the Retail Confectionery and Mixed

Business Association had ceased to issue price recommenda-

tions (as did a number of other trade associafibns) rather
than continue issuing them pursuant to interim authoriza-
tion, then an application to resume the issue of price
recommendations would not have received Commission
authorization. For in such a case, the viability of

the retail confectioner would, in my view, have been

factually established as not depending upon the price

recommendcdations. Whilst the Commission does not

presently have that more comfoftable factual situation

before it, everything, in my view, seems to point to the szams

conclius:ion



3. . ' - i
(c) What is provided by the Association is not "cost"

information and gives no efficiencies by savings on

. tcosting". It is purely information that a certain
. | . price is "recommended". Nowhere in most of the prics
lists are costs even referred to. Thus I do not see

that the list has any merit in that it assiSts the small
businessman in caiculating the profits and mark ups of
his business. Even if one accepts the fact that there
may be some degree of common cost factors in small
-businessés of this kind (and this is conjecture only
upon which I have some not inconsiderable reservations)
. : _;nevertheless I fail to see how price recommendations
-can cover what must amount to significant variations

in cost factors in individual cases. For example,

the rental paid or the cost of real estaté must vary
enormously between each particular'business. I should
think that businesses could well make profits or losses

in applying the reéommendations and reliance on the

recommendat¢ons may well. promote inefficiency for th*s
reason. The fact that the information is not cost

information is clearly shown by the fact that‘—

(i} In nearly all i;ecommendations no cost figures or F

assessments at all are given;
(ii) In no case is the percentage mark up shown;

(1ii) The formulae are mostly mere mechanical applica-

tions of statutory formulze from the days of war
time price control or as applied by the South

Australian Prices Commissioner.

I cannot see how this can ke considered a justifica-
tion of such formulaeland in order to sahction a
recommendation agreement, I think it is necessary

to look at the basis on which it is calculated.

In the present case, mostly calculations are made

on war time price control fermulae. It éeems to
me that the resulis reached by the application of

such formulae cannot have public benefit comse-

quences., The formulae are hardly presently

relevant, Even when they were in force, they woere
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formulae for.a statutory ﬁaximum price. The' v
Association clearly wants the formulae to be the
minimum price and urges its members to this end.
. - The whole basis of the present recommendations

. ' is thus a different_oné to the basis of the
formulae which the recommendation seeks to apply.
Also the activities of the South Australian Prlccs
Commissioner do not appear to me to have any
relevance to Victoria, It is a matter for the
Victorian légisiature to decide if it wants price
control in that State. If it does not so decide,
‘then it is not for any industry group to import
an industry system of pricing into Vittoria from

.?:' another price-controlled State.

CJ”, (iﬁ) In no case are ranges of prices or mark ups given
(except in the case of some small goods) Hence.
the individual has no choice to make as to alter-

natives which maj be put to_him.

3. Hence the‘Commission in authorizing the pficé recommenda-~
tion is, 'in my view, stating that the use of a war tﬁﬁe formulae
(almed at a different purpose to the present one) or the statutory
formuiae of another State; which gives no cost assis stance to

small business; which is not regarded as_essential by small business
itself to its survival or operation and, indeed, is not even
received by 35% to 40% of the industry members constitutes a public

. benefit. For myself, I am unable to reach this conclusion.
] I

-4; « The:situation may well. be different if other methods of
cbsting and trade association assistance were outlawed by'the

Trade Practices Act. - But they are not. (al hough they may not
neccssarily receive authorizaticn and since 1 July 1977 bus:ncrs
may have to assess its positlon in competition terms). - Thus the
Commissgion would have no objection to calculation of prices showing
cost and giving a variation as to the appropriate price. This is
genuine cost assistance(1) The Commission has seen no objection to

a number of matters which aqust small business, smzll business

(1)  Ashby on hehalf of Pharmacy Guild of
Authorizstion Doetemuination 24 Nov, 7,
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indeed being the chief bencficiary of a number of.these arraﬁgc—
ments. These arce matters primarlly which essist small bus 58
to obtain competitive advantages which large businesses possess

by virtue of their strucfure.(z) In these cases, identifiable
actual or potential increases in the efficjiency of small business
are ascertainable. In the présent case, no such increase in
efficiency can be seen. Indeed the price recommendation arrangé—

ments may well, in my view, promote inefficiency.

The Commission has allowed 1n clearance tprms (pre 1 July

1977), agreements which it regarded as relating to genuine "cost

(3)

information" and I kave no argument with this decision. The

Commission has also authorized the distributiocn of various other

forms of information where these are geﬁuine "costing aids". An

example is the distribution of estimated repair times for a number

~of diverse repairs on diverse brands of motor vehlcles. In this

case, each service repair station itself w0u1d‘probably not have

had adeguate experience in a W1de variety of vehicles upon which

to base repair quotatlons.( 2, But neither of the situations
present in the two cases referred to is here present. For, in-

this case, there is nothing more nor less than a price recommenda-—
tion made which recommendation has nothing to do with assisting an

individual in his costing.

(2) See for example Joint Adverticing P.archasing and Promotion
Arrangements - Informaticon Cizmcular o, i/ 2

Market ITnformztid Acreements —~ Iniormation Circ

T T of 18 Awril M1976;  Standard Forms- znd Uniform Terms of

Trading ~ Informuntion Circular Fo,22 of 24 Qcotohor 1977,

e oy

(3) Custome /faerts of Au~+ra1iﬁf; Clezrance decision of Dr.Haddad,
Commissioner under deliegation - 7 Sept. 1976. C23196.

(4) See Authorizstion Annlication - > n Automobile Chamher
of Cormserca AZ31; A3Z0 - Commission DGtCIMlnnthH 11 June
1976 (Reprinted in Seccond Anrnual Report - Year Ended 30 June

1976 as 4Appendix 4.)
It chould be noted that the Commission however denicd
authorization of reconmended rates based on the survey sayi

-
e

"The COUJJ?““OV olieves that in the case of associn-

{

tious with a large number of small busincss members, 1t

should e pozssible for ecither a formmula or guidelinics o

be developed, to assist meombers in wunderstanding ...

cost factors ... In fact, a suitably structured foriuis

where the bhusincss prohrﬁﬁto” inzserted his owun known costs

could Dbe an aid to the couwmpetitive process.” '
Mhoush 1 W ot a party to this decision I record Lthat T iidric
all aspecls of il are plainly correct, including i:ho anbjirarLnce-
Lion pront on to MYeoostdae soddag .

f
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6.
' 5. I see no point in canvassing the competition issues of the
decision in detail. However, I thinlk that the Comm1u51on may well

underrate some of the competitive repercussions., The agrecment is
clearly aimed at increasing retail margins. The whole thrust of
the applicants' public benefit submission is directed at demonstrat-
'ing the fact that the Association has becn most active in this area.
If the result of increasing 'prices has not occurred, this has not
been for want of'activity on the part of the Association. It would
be an odd conclusion, in my view, that there was no anti-competitive
result mercly because a Trade Association has failed to achieve its

stated objective. This question, however, must ultimately be a

question for the courts.

-

iFor my own view I find it difficult to reduce the anti-compstf
itive effect.to~the extent that the Commission has done so. Especially:

et do I find it difficult to do so when rceported case.law in the United

States, the United Kingdom and New Zealandvconsi§;ehtly talks about
the "social" and "moral" sanctions which apply to recommended price

-agreements and the great deal of adherence -merely because such agree-

-
ments are set by trade associations for member.benefit.()) In the

(5) See, for example, American Column & Lumber 257 US 377 "business
honour" and "social penalties" referred to as '"potent and
dependable restraintd; Re Mileage Conference (1956) 2 All ER
849 where the extent of "moral obligation" as a sanction
referred to; Re New Zealand Council of Registered Hairdressers i
1961 NZLR 161 where prices of hairdressers largely identical
because "price cutting frowned upon"; Re New Zealand Mester i
Grocers 1961 NZLR 177 at p.185 as follows :

"Mr. Gray (J e. the trade witness) agreed that it followed
L « . -.from:the. fact that the decisdions as.to margins -were made.
by representatives of the Members of the Association that
the mambers would act on what had been decided by their
. representatives.,. Mr, Gray admitted that he expected the
-general body of the membership to apply the margins as
he did himself, but he said no force was attached to the
recommendations as to margins and the members did not
have to follow them. He accepted, however, that the
N N great majority did, He considered they followed the
' recommendations in the price guide because the price
guide only uuFFQ tcd that they do what had been decided
on their behalf. o :

It appears to be common ground that :
"It cannot be denicd that the aim of every price [fixing
agreement is either the p“e\enflon or limitation of cone
form of comootlilon.

New Zcaland Hairdressers 1961 NZLR 161 at 173

See also U.S5. v, Trenton Potterics 273 US 292 (192” ( he

words 'price fix" where used above include '"price rccp.uﬁnqwiu

e ———
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present case empirical evidence of actual. adherence to the
recommendations has not been available. For the. reasons stated,

I would expect that there would, however, be a high degree of actual

adherence. to price recommendations. ~In view of this I cannot join

in the Commission conclusion, based primarily on the applicant's

representations, that "there is little anti-competitive effect",

In terms of overall effect in this particular market, I would
feel it 1likely that_the anticompetitive effect may well be much

higher than the Commission has been prepared to find.

But even if I am wrong here, I regard thesre as being no

public benefit in the agreement. This lack of anticompetitive

*effect is, in my view, a pure competition matter.

6. I finally see not inconsiderable difficulty of consistency

of interpretation between the present case and conclusions which the

Commnission has drawn from cases previously degidedfby it.

The Act was, of course varied as regards its "public

‘benefit" authorization test as and from 1 July last. However, as '

régards the points essential to the present decision, "I do-not:see'
any great difference in the authorization test pre July ox post
July. For "public benefit" has still to be shown and I see no

public benefit here.

I believe that most of the points put in this case have
bee@ evaluated by the Commission in public benefit terms in prior
cases, It is not possible to go over the whole of three'years of

Commission decision making and I agree that each application has to

-',bg seen in .light. of-a pariic lar .industiry, background. Also, of

course, the authorization test itself has changed as at 1 July 1977.
Névertheless, thexre is.-nothing in the present qasé,:in my view, -
which would justify a departure from conclusions reached by the
Conmission on the facts of somewhat similar cases or cases which
can be applied here by analogy. Scme such conclusions previously

reached in particular cases are that there is no public benefit in :

0008,/
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(i) A recommended price agresement to ensure payment of.

(6) "

(ii) A recommended price agreement which was claimed to

"a proper and reasonable sum';

save members from "time consuming end scometimes

(7)

(iii) A price agreement merely by virtue of the fact that

(7)

(iv) A recommended price agreement providing alleged

complex task of pricing goods";
it is a "recommendation only";

"accurately costed" prices. 8) o

. (6) Australian Chamber of Shipping A3193 -. 21 June 1976. Again,
circumstances clearly vary between that case and the one
. presently before the Commission. The relevant common point
(”, in the ACS Case is that it was not suggested that lower rates
= vere unreasonable or unprofitable or the regult of "unfair
dealing" by others. In the present case, notwithstanding
the submissions of the applicant, I would not be prepared to
hold other rates or other methods of setting prices as
- necessarily involving "unprofitable" trading or "unreasonably"
low charges. '

(7) e.g. Hardware Retailers of Western Australisz A7102 - 31 Mar.197¢
- "the anti-competitiveness of the practice remains despite
the description of 'recommended prices!". Note this arrange-

.ment had, in my view, a number of "small business" arguments
akin, in many ways, to th: present agreement. Of course
there were variations in lhat case from the present one.
Nevertheless the most relevant common point was the Commission
finding in that case that '"Although there is some deviation

. from the recomnended prices the lists are used to varying
degrees by members as the basis for price calculation" and
‘"Members do use the recommended prices as at least a basis for
price calculation and this haes significance in competition
terms",’ In Hardware Retailers the fact that the costing

e fe ot v taskcwas Mcomplex! sard ‘Yiime comsuming' ‘was .rather.belied by .

the fact that in nearly all other lines carried, the retailer
had, in fact, to cozt his own product. The items the subject

.;of .the price recommendation comprised léss than 10% of the
retailer's turnover.

(8) Timber Merchants Association of Victoria A73 - 12 June 1975,
In the TAEHA Case, the Commission found that the information
vas not "accurately costed" in any svent, I find in the
present case that this point is also relevant., Indeed,
for reasons stated, I feel that there is generally nc
"costing" at all in the present case and thus it cannot,
by definition, be "accurately costed". ‘




PR . et S et bt AR

74

To my view, #he above conclusiqns, drawn admltuedly
from the particular facts before the Commission in particuler
other industries, do have extreme relevance to the prescnt case.
I feel they are here appllcaole and would see no reason why they
should, therefore, not be here applied for consistency of decision

malcing.,

7. On the other hand, a rejection of authorization in this
case necessarily raises the question of whether recommended- price
agreements can ever receive authorization. The answer in my view

is "yes?'but only if circumstancesiére not those usually present

in most trade association recommended agréements. Under delegation,

()

I cleared-such a type of agreement in Interflora. Similarly,

Mr, MCCGnnell cleared a price agreement which had unique features

(10) -

Either of these agreements in my view would prdbably have received

and related to the prices to be charged on returnable bottles.

authorization if clearance had been unavallable ( 1) although I

. concede there is some conjecture involved here.and I cannot, of

course, speak for the Commission in this regafd._ However, I feecl

...10/

(9) Interflora Australian Unit Pty., Ltd. £22370-371. Clearanc
decicion ({Pengilley under delegaticn) 20 Oct. 1976. In thi
case there was no degree of market dominance but tihe prime
motivating reascn in the decision was that it was impossible
to see, on any practical basis, how the activities of Interflora

(=
A

could opsrate without the recommended agrecment. The alternativ:

to no rccommended prices was not a more competitive service but
no service at all,

(10) Soft Drinlk Manufacturers Associationbf ¥W.,A. Agreement,
Clearance decision.. (McConnell under delegation) # June 1976.
C7277. Competition was in respect of the contents of the
bottles not in respGCL of the p ice to be charged for return-
able containers.: SRR <o S :

(11) Inte r’lo_%.kloto (9)) on the basis that the service would
not be available absent the agreenent and it was a public
benefit to be able to send flowers to distant destinations;
Soft Drinks (Note (10)) on the basis of litter and resource
savings which were submnitted and, to my mind, sounded in
"public benefit" terms. -




my view in this_(i.e the Victorian Confecticnery) case would ;.
necessarily lead to a rejection of authorization for most "ueual"
trade association price recommendation agreements, If this is
'where the Joglc of the authorization test leads one, then this is
the view which must be accepted and upheld. Business at least
will have consistency of interpretation as a basis for its actions,
Such a position would, I believe, save quite eXceptionally, not
cause industry to suffer in efficiency terms in view of otheripro—
cedures available to it to improve efficiency without infringiﬂg'
the Act.(Tz) Plexibility will still be available within the

Act to authorize exteptional cases such zas Interflora(13) and WA

(15)

Drinks(14) or cases vhere efficiency benefits can clearly be shown.

8. 3‘ Aa I read the Commicssion's decision, it is a conclusion

that the agreement may not be "all that bad" 1ﬁ terms of economic

e

CH

and social result. But, notwithstanding this, I do not‘think.the
agreement has any ascertainable public benefit. * f see some not
inconsidereble public detriment - not the least of which is the
perpetuation of Var Time price control pricing conduct in a period

33 years after the cessation of hostilities.

I also do not accept the Comm1551on's conclu51ons as to
low anticompetitive effect, though detailed factual evidence is not

available on this general point.

- _ . I see no public benefit in the agreement and I do see somg

anticompetitive effect. It is, of course, not for me, but for a

Ay

o
[P
¥ops, )

T court of law to hold in due course whether conduct of this nature,

/

without authorization, breaches the Trade Practices Act.
I accept that my views do not form thesc of the majority
' ‘of the Commission. The views which I will'apnly‘in,future cases

are thosse of the majority of the Commission where I feel the

"~ criteria in the present case reasonably apply.

(12) Sce note (2) above.
(13) See note (9) above.
(14) Sce note (10) above.

(15) For example Victorian Aut0ﬂob1lo Chamber of Comnerce
(sce note (11\ above) . '

I ——E———
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APPLICATION. FOR AUTHORIZnTIO
BEHALF OF RETAIL CONFECTIO
ASSOCIATIOCH (VICTORIA).

UNDER S, 80(1) oN
NERY AND MIXED BUSINESS

Registration No. ALOOG File No. A7M/9

(Notg The Commission's statement of general principles issued
with this determination and reasons should be read as introductcry
to and part of the reasons in this case.)

This is an apollcatlon made by Hutchinson Holdings
Proprclt?ry leltcd on behalf of the members of the Retail Con-

Tfectionery and Ml ced Business Assoc1at10n.(V1ptor1a).for author-

ization of a contract, arrangement or under"tdndlnﬂ referred to in
the application as the circulation of "SUFé““Led price lists {for

the guidance and assistance of members", An 1nter;m authorization -

has been operating hitherto.

© 2. The'Associéfion currently has some 32200 membéps (only

a few of. which are corpofations) all of which are proprietors
businesses described as milk bars and mixed businecses There

are said to be between 5,000 and 6,000 mixed businesses of this

kind in Victoria. Although

" Associatioén béelisves that the

proprietor, his wifle and one

would, in the main, open for

15- hours per day, seven days

described as food

sandwiches,) cool drinks, mil

it dis difficult to generalilisec, iine

average outlet” would support’ the

full-time employee,. Such outlets
Sservice to the public for apmrol
per weck. "The lines carricd are

(wbich includes groceries, cales, piecs and

k shakes, confectionery, ice cresm,

cigarettes zand in some cases, newspapers,

3. The suggested price lists which are distributed frow

time to wbcd throush the Ascocin’ion's monthly )
nm The liste covor sall rinng, dce crewin,

cOo biscuitls, sandwiches, niilk slhakes, cigoreiiocs




and tobacco and arec cstimaﬁod.to zccount for about 60% of an
average outlet's turnover., The Associatior maintains that it
only suggests prices to its membership when in its opinion the
. | margins allowed in the manufacturers! recommendeéd prices are
insufficient to provide proprietors with an adeguate return or
vhere there are difficulties associated with the calculation of

retail prices due to the involvement of State taxes and sales

tax. There are of course, no manufacturers' recommended prices

’ for items like sandwiches that arc made on the premises,
Y, The Association suggested prices are calculated on the
. basis of cost plus a gross profit margin which is aimed at pro-

viding a mixed business that has average turnover of £2,500 ver

(!a- week wifh a gross margin of 21-22%, The Association mafgins
\5j have been criticised by some manufacturers in_the_course of
'/{ enquiry because they do not take iﬁto account quéﬁtity discournite
o that they say a.majority of members would receive; on the other
hand the Association says that many shopkeepers do in fact huve .
fo pay full prices without discount and it would be misleading to
them to'calculato margins‘on lower pfices than they were paying. |
The Commission is not adjudicating betwecen these points of view.
The members themselves realise that ultimately théy can only get
* what customers are prepared to pay; ofteh thé members do not
adopt the Association prices,. .
N 5. The Associatiqn has referred to the following matters as
EE}J being relevant to demonstratc thne extent of public benefit flowing
- from.the.ﬁ;?qnggm?nts e e e e ) R .
P ; . . R -

(i) The cxistence of these types of oullets irading
LVJoutsdidé 'normal! businégss hours and éspecially

at weeckends is in itlsclf a public benefit.

(ii) Their continued existence decends both on the
guidance and assistance in pricing provided by
the Association and ili¢ counter bazlancing
influence it exerts on mznufacturors ecindeavour-

ing to reduce the reolcoil wargines.

Y IS ' 2 ‘. - . . R .
(:L.'L:L) Approximately WO of the Acsocistion's momberchip

(]

changses each ‘year as a result of businesses

changing hands., These new entrants, in tho nain,

R




are completely untrained and nced guidance on t

price and other matters in order to survive,

. (iv). The calculation of the suggested retail prices by
the Association results in a substantial saving
in manpcwer hours as it frees hundreds of shop-
keepers from the task of making similar calcula-

tions for a multitude of different lines.

(v) The suggested price list includes a sufficient
margin to enable members to continue serving the
_ public outside 'normal' trading hours. On the
5 _— © other hand, according to the Association, recommended
E  prices calculated by manufacturers generally are

{-- i influenced more by concern to improve and maintain

the manufacturers' market shares than they are to

i : : , - .
} . . ensure that the retailer obtains a reasonable margin

o

of profit.

6. o The essense of the above arguments is that the recorme ndoc
prices assist .the viabilily and efficiency of the small bu51neuu=s
involved so that they'can provide serviqé in "pockefs" of the market
and after normal tréding hours: ' The recomnendations are cla:wcd

® to e the more necessary’bécause of the constant turnover of owsier-
ship and the lack of experience in new owvners, and because of the

valuable time the recommendations save for the owners.

7. In discussing the above, il should first be no*ed that

the milk baré and mixed businesses are not sélely reliant on tle
"'Vﬁ* . AssocTatibn 'recommerided pricesy theY'aléo'hévé‘maﬁufactﬁreréh”'“
recommernded prices over a large part of their range - somelimes
.fhey'havé both fo“ the- ame itéms. ihcy would 2lso: no dOdOu.FG cl
some pressure from the competition of cheaper prices_in larger
stores and would need to know the main price relativitics in their
area and judge‘their ¢ffect on sales. It is therefore quite '

4. . g
thout

.

feasible lhat Association members might be able fto manage wi
the Association reccommendations rathor better than the Associaticn

suggests, Add to this the consideration that there arc appavertliy

. E B - PR - B e 3 Y, Piaree ] .
many il 1% bars and mixed businesses outside the Associalion.

' In an affort t alte some g I e) » above,
8 ' an affort to make some spr L check of the ab:ove
Cammission starff conducted enguirics and Lu»U]VL(ﬁOd, armony otlorn,
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a number of suppl;crg to such busine ses, sclected mixed businoess
. operators within and outside the Association and the Sccrc%»*
of' the Association. The_Associatiqn itself has not carricd out

any surveys to establish the extent to which members use the
price lists. Commissﬁon staflf interviewed jh honkﬁepcru.
Although no st at:stlcal picture of the trade can emerge from that,
it is notable that there was little support from the interviews
for the proposition that the Association lists wefe-essential - .-
the reascn was that the shopk ecpers had other pricing information
available, mainly manmufacturers'. or wvholesalers: recommended
retail prices. Nevertheless, although in most cases not the

" primary séurce, the Association lists were generally regarded =as

having some value and they were often used as a check. - The

Association's publication of particular price changes in its monthly
magazine "Milk Bar" was also considered usefu% bécause the informa-
{ ) tion was kept up to date; however the 4ncréases could be. applied
to manufacturers' recommended prices as well .as to Associaticn
prices. A schedule recording the main points of the interviews

]

with the shopkeepers has been placed on the public register. © No

names or addresses are included.

g9 . ‘ It seems iikcly that the Association membefs do rot

engage much -in price competition. However, the Association price
lists would be far from fhe'main reason for that, and in Lhcm'clves
their anti—compefitive effect is likely to be low, The very nature

of the businesses indicates that they are unliikely to seek custom

on the basis of prnce and indeed in many cases they would ke
“uriable to'ds so. " Their main "appeal comes "frim locatidn, conven-
ﬁ} . iepcc, pers onal s~rv1ce and from after- bours traalng. They are
iikely tc serve "pockets" of Lhe.marnec.; cﬁvcrthclc.u,'most o
all of hat they sell is available at bigger stores or supermarietls,
al least during r&inary hours, so that the price relativitics will

have to reflect a balance between the importance to customers of tha!

factor on the one hand and the convenience and soervice factors on

the other, Tt is not to be overlosked that manufacturcrs'

recommended prices are widely uscd by the milk bars and mixed
businesses, and that that is quite permmissilblce. '
10, The judgement the Comnission has Lo take is whether

public benefit resulting from the a*a114bJ1*+y of the Asﬁuéiuticﬁ'
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price lists 6utweighs any anti*¢om§etitive cffect. As alfGAQy
Stgted,the Commission thinks the anti-competitive effect is small,
That meaﬁs it can be outweighed by pﬁblic benefit that is not .
ltself considerablé, The Associétioh's public benefit clzim is
that the members have to depend on the Assoc;ation_price lists
for their viability and efficiency. This is an exaggeration,
having particular regard to the availability of manufacturers'

recommended prices. Nevertheless, the members probably use the
e

0
Association lists sufficiently for fheir availability to be regarded
as a pro—efficienéy factor for the small businesses concerned.

They provide a basic source of price informatién geared  towards

the members"own type of operation and the members use them along
with ofher price information fo decide the prices for the many

products they gell. The members are very small retail businesses,

"whose cost patterns are likely to be similar, @ndfwho occupy an

often precarious place in the market providing a convenient service

to the public in terms of local and after hours shopping.

11, The Commission's conclusion is.that the Association liste

do give some assistance to the efficiency of these very small

"businesses and thus produce, in the circumstances of this case,

some public benefit. The lists provide & general guide to prices
and pricing policy for people¢, many of whom come to théjbusinesses
without prior expeﬁience and leave the businesces after a short
space of time. They work all day'and every day, and time sav’ng
must contribute to their viability and éfficiency. They depend

on price lists but not really on the Association lists and goqlﬂ
menage withait those, but their availability is helpful. - Thers is
little anti-competitive effect to set against what public beneiit
there is. :On balance, thé“Commission.finds the recquirements of
Section 90(7)'of the Trade Practices. Act are satisfied, and
authorization is accordingly granted, The acfual authorization is
Tfor the arrangcements to circulate to members (rom time to time
sugpested vprice lists for soft drinks, ice cream, confectiongry,

bread, biscuits, sandwiches, milk shakes, cigarettes and tobhaaco,




