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Dear Mr Hatfield

Application for Authorisation by CS Energy Limited and Callide Power
Management Pty Limited

We act for CS Energy Limited (CS Energy) and Callide Power Management Pty
Limited (CPM).

CS Energy and CPM each has existing coal supply agreements with Anglo Coal
(Callide) Pty Ltd and Anglo Coal (Callide) No. 2 Pty Ltd (together, Anglo Coal)
for the acquisition of coal to be used in the production of electricity at electricity
stations, Callide B and Callide C, respectively.

Each of these agreements contains provisions for a price review mechanism.
The price review mechanism is set out in clause 12 of both coal supply
agreements. This clause provides that a 5 yearly review will be conducted
between the parties and that this review must involve a review of the consistency
of the operation of the agreement against the principles set out in clause 12.1 of
both agreements.

CS Energy and CPM propose that each party agree to jointly negotiate the review
under their respective agreements with Anglo Coal. The parties propose to agree
to use the same data as the basis for the review, to engage joint experts and
consultants (where necessary) and to conduct the negotiation process with Anglo
Coal jointly.

We and our clients are of the view that:
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■ CS Energy and CPM are not in competition with one another for the
purposes of sections 45 and 45A of the Trade Practices Act 1974
(Cth) (TPA);

■ even if CS Energy and CPM are in competition with one another, the
acquisition of coal under the respective coal supply agreements falls
within the section 45A(4)(a) exemption to the application of section
45A of the TPA.

However, this statutory exemption has not yet been subject of relevant judicial
interpretation. Accordingly, its scope is unclear.

Therefore, CS Energy and CPM/Callide C Station Owners are seeking
authorisation from the ACCC for a period of 5 years to:

■ give effect to the existing coal supply agreements which were entered
into in 1998 between CPM, for the Callide C Station Owners, (50%
owned subsidiary of Shell at the time and subsequently assigned to
InterGen), CS Energy and a further subsidiary of Shell (subsequently
assigned to Anglo Coal); and

• engage in joint negotiations with Anglo Coal in relation to the price
review negotiations under the existing agreements, and any further
negotiations,

for the reasons explained in the submission.

We are instructed that Anglo Coal does not object to the joint negotiation
process, subject to ACCC interim authorisation being granted and provided that
obtaining authorisation from the ACCC does not delay the negotiating process.

Please note CS Energy and CPM also seek interim authorisation.

In this regard, we enclose:

1. Form B Application for Authorisation by CSE and CPM made under sub-
section 88(1) of the TPA;

2. CSE and CPM's Submission in support of the Form B Application; and

3. our trust account cheque for the lodgement fee of $7,500.

The supporting submission contains some commercially sensitive and
confidential information. Pursuant to section 89(5) of the TPA, our clients request
that the Commission exercise its power under section 89(5A) to exclude this
information from the register kept by the Commission pursuant to section 89(3).

Accordingly, for the Commission's convenience, we are preparing duplicate
copies of the submission. The confidential parts of the enclosed copy have been
highlighted within the document, and we will send to you as soon as possible
another copy with the confidential parts removed. We propose that the copy with
the confidential parts removed be used for the purposes of disclosure on the
public register.
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If you wish to discuss any aspect of our clients' Application, please call us.

Yours faithfully

/
Andrew anki
Partner
Deacons
Contact:	 Karen Hauff
Direct line:	 +61 (0)7 3309 0655
Email:	 karen.hauff@deacons.com.au
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(See Direction 4 below)

3. Names and addresses (where known) of parties and other persons on whose
behalf application is made 	
Callide Power Management Pty Limited ACN 082 468 700
Level 3
10 Felix Street
Brisbane Queensland 4000

4. (a)	 Grounds for grant of authorisation

See attached Submission

(b)	 Facts and contentions relied upon in support of those grounds, 	
See attached Submission

(See Notice 1 below)

5. This application for authorisation may be expressed to be made also in relation to
other contracts, arrangements or understandings or proposed contracts,
arrangements or understandings, that are or will be in similar terms to the above-
mentioned contract, arrangement or understanding.

(a) Is this application to be so expressed? No

(b) if so, the following information is to be furnished:

(i) the names of the parties to each other contract, arrangement or
understanding 	

(ii) the names of the parties to each other proposed contract,
arrangement or understanding which names are known at the
date of this application 	

(See Direction 5 and Notice 2 below)

	

6.	 (a)	 Does this application deal with a matter relating to a joint venture (See
section 4J of the Trade Practices Act 1974)?  No 

(b) If so, are any other applications being made simultaneously with this
application in relation to that joint venture? 	

(c) If so, by whom or on whose behalf are those other applications being
made? 	

	

7.	 Name and address of person authorised by the applicant to provide additional
information in relation to this application 	
Andrew Rankin
Partner
Deacons
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Level 17
175 Eagle Street
Brisbane Queensland 4000

Dated I 5 6, CoriC 2006	 Signed by/on behalf of the applicant

(Signature)

VA At eg 	I( c A -44 A' )41-411C

(Full name)

c".
(Description)
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DIRECTIONS

1. Where there is insufficient space on this form to furnish the required
information, the information is to be shown on separate sheets, numbered
consecutively and signed by or on behalf of the applicant.

2. Where the application is made by or on behalf of a corporation, the name of the
corporation is to be inserted in item 1(a), not the name of the person signing the
application and the application is to be signed by a person authorised by the
corporation to do so.

3. In item 1(b), describe that part of the applicant's business relating to the subject
matter of the contract, arrangement or understanding in respect of which the
application is made.

4. Furnish with the application particulars of the contract, arrangement or
understanding in respect of which the authorisation is sought. Those particulars
shall be furnished -

(a) in so far as the particulars or any of them have been reduced to writing -
by lodging a true copy of the writing; and

(b) in so far as the particulars or any of them have not been reduced to
writing - by lodging a memorandum containing a full and correct
statement of the particulars that have not been reduced to writing.

5. Where the application is made also in respect of other contracts, arrangements
or understandings which are or will be in similar terms to the contract,
arrangement or understanding referred to in item 2, furnish with the application
details of the manner in which those contracts, arrangements or understandings
vary in their terms from the contract, arrangement or understanding referred to
in item 2.

NOTICES

	1.	 In relation to item 4, your attention is drawn to sub-sections 90(6) and (7) of the
Trade Practices Act 1974 which provide as follows:-

"(6) The Commission shall not make a determination granting an
authorisation under sub-sections 88(1), (5) or (8) in respect of a
provision (not being a provision that is or may be an exclusionary
provision) of a proposed contract, arrangement or understanding, in
respect of a proposed covenant, or in respect of proposed conduct,
unless it is satisfied in all the circumstances that the provision of the
proposed contract, arrangement or understanding, the proposed
covenant, or the proposed conduct, as the case may be, would result, or
be likely to result, in a benefit to the public and that that benefit would
outweigh the detriment to the public constituted by any lessening of
competition that would result, or be likely to result, if

(a) the proposed contract or arrangement were made, or the
proposed understanding were arrived at, and the provision
concerned were given effect to;
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(b) the proposed covenant were given, and were complied with; or

(c) the proposed conduct were engaged in,

as the case may be.

(7) The Commission shall not make a determination granting an
authorisation under sub-section 88(1) or (5) in respect of a provision (not
being a provision that is or may be an exclusionary provision) of a
contract, arrangement or understanding, or, in respect of a covenant,
unless it is satisfied in all the circumstances that the provision of the
contract, arrangement or understanding, or the covenant, as the case
may be, has resulted, or is likely to result, in a benefit to the public and
that that benefit outweighs or would outweigh the detriment to the public
constituted by any lessening of competition that has resulted, or is likely
to result, from giving effect to the provision or complying with the
covenant."

2. If an authorisation is granted in respect of a proposed contract, arrangement or
understanding the names of the parties which are not known at the date of this
application, the authorisation shall, by sub-section 88(14) of the Trade Practices
Act 1974, be deemed to be expressed to be subject to a condition that any party
to the contract, arrangement or understanding will, when so required by the
Commission, furnish to the Commission the names of all the parties to the
contract, arrangement or understanding.
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