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25 July 2006 Our ref : AMPA/KLPA 

 Matter no : 8813618 

  

 

Mr Scott Gregson 

General Manager 

Adjudication Branch 

Australian Competition and Consumer Commission 

PO Box 1199 

DICKSON  ACT  2602 

 

By Express Post 

Copy by email:  sharon.clancy@accc.gov.au 

Dear Mr Gregson 

Notification N31548 - O'Dwyer Horseshoe Sales Australia Pty Ltd ("O'Dwyer") 

Further information 
 

We refer to your fax of 13 July 2006 in relation to the above Notification and previous 

correspondence. 

 

You have requested that our client provides the ACCC with further information in relation to 

the decision making process and distributor demographics of O'Dwyer.  Our client responds 

to each of your specific queries as set out below. 

 

1. Did O'Dwyer consider other ways in which the level of service to retailers and 

consumers could be improved?  If so, please provide details of the other options 

considered and provide supporting documentation where possible.  Such 

documents may include management papers, business plans or internal 

correspondence. 

[CONFIDENTIAL INFORMATION DELETED] 

O'Dwyer reiterates that the conduct the subject of the Notification is at this time only 

intended to operate for retailers in the New South Wales region.   

[CONFIDENTIAL INFORMATION DELETED] 

In order to avoid confusion in this letter, pre-existing distributors 

[CONFIDENTIAL INFORMATION DELETED] of O'Dwyer are referred to as 

"Distributors", whereas the newly appointed retail distributors of O'Dwyer are 

referred to as "Retailers". 

The historical background of O'Dwyer is relevant to the recent shift in service 
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delivery.  O'Dwyer was purchased by the Mustad International Group of companies 

("MIG") on 1 July 2002, with all staff employed by MIG on a continuing basis.  

Since that time, O'Dwyer has operated by selling products to the existing bulk 

Distributor base as at the time of the sale to MIG, through the distribution of 

products, provision of sales assistance to Distributors, conducting educational clinics 

in conjunction with Distributors, and releasing new products to Distributors while 

motivating such Distributors to service the market effectively.   

[CONFIDENTIAL INFORMATION DELETED] 

O'Dwyer is not attempting to discourage or prevent competition from retailers or 

competitors from servicing the consumer market directly, and welcomes the 

additional competition in this area.  The purpose and intent of O'Dwyer's conduct the 

subject of the Notification is to provide better service to consumers by offering a 

choice for Hoofcare purchases in regional NSW from either: 

(a) local Retailers at competitive prices and from a wide range; or 

(b) bulk distributors (whether O'Dwyer Distributors or a competitor). 

[CONFIDENTIAL INFORMATION DELETED] 

 

2. On what basis did O'Dwyer decide that the notified conduct was its preferred 

option?  Please provide supporting documentation where possible. 

[CONFIDENTIAL INFORMATION DELETED] 

A sense of commitment between O’Dwyer and the selected Retailers and 

Distributors is essential in providing a service to the market that will; 

(a) facilitate greater local and regional access to O’Dwyer products; 

(b) provide a first class, all-encompassing service to consumers with respect to 

advice, warranties, after sales service and in store product displays (where 

requested); 

[CONFIDENTIAL INFORMATION DELETED] 

(c) require competitors to react and provide similar or competitive services in 

this region, boosting the competitiveness and service in the Hoofcare 

industry in regional NSW.  O’Dwyer believes that failure to enter this 

market would result in less competition as the smaller retailers and 

distributors are unable to compete with the larger market players, such as 

IFS, Hayman, Stockmans, Clarke, Tallahesse, Australian Horseshoe Nail 

Co, Apple Australia and Grinter Wholesale.   
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O’Dwyer's decision to enter this market will promote competition, better service and 

more competitive prices, all of which benefits the consumer. 

 

3. In addition to the documents that you provide in response to Questions 1 and 2 

above, I request that you provide all documents prepared for, relied upon or 

referring to O’Dwyer's decision to introduce the exclusive distribution 

agreement. 

[CONFIDENTIAL INFORMATION DELETED] 

O’Dwyer considers that its decision to introduce the exclusive distribution 

agreements was in the best interest of O’Dwyer, Distributors, Retailers and 

consumers in the NSW market.   

[CONFIDENTIAL INFORMATION DELETED] 

 

4. How many Distributors does O’Dwyer have and where are they located? How 

many of O’Dwyer's distributors are the only distributor of equine equipment in 

their geographic area (eg town or region) and where are they located? 

4.1 Distributors outside Victoria 

[CONFIDENTIAL INFORMATION DELETED] 
 

4.2 Victorian Distributors 

O’Dwyer's distribution network in Victoria is very different from the distribution 

network for the rest of Australia.  The reason for this is simply that it has evolved 

that way over time. 

[CONFIDENTIAL INFORMATION DELETED] 

 

5. Are all of O’Dwyer's distributors authorised distributors?  How does a 

distributor become an authorised distributor of O’Dwyer's products?  What 

requirements (initial and ongoing) must be met?  Are authorised distributors 

required to stock a minimum level of O’Dwyer products?  Does O’Dwyer 

provide any on-going assistance, training or support to its authorised 

distributors? 

5.1 Authorised Distributors 

[CONFIDENTIAL INFORMATION DELETED] 
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5.2 Requirements 

[CONFIDENTIAL INFORMATION DELETED] 

5.3 Minimum Stock 

[CONFIDENTIAL INFORMATION DELETED] 

5.4 Ongoing support 

[CONFIDENTIAL INFORMATION DELETED] 

 

6. If an authorised distributor should choose not to enter into an exclusive 

Distribution Agreement with O’Dwyer, is it still able to acquire stock from 

O’Dwyer? 

[CONFIDENTIAL INFORMATION DELETED] 

Retailers are appointed in relation to an exclusive territory, and are required to abide 

by the exclusive Distribution Agreement requirements.  However if a retailer does 

not wish to enter into the Distribution Agreement, O'Dwyer does not prevent that 

retailer seeking supply of O'Dwyer products from an O'Dwyer Distributor (despite 

potentially encroaching on an appointed Retailer's territory).   

O'Dwyer Retailers who are parties to the Distribution Agreement will receive a cost 

benefit in sourcing products, whereas non-appointed retailers are likely to incur 

higher costs in seeking O'Dwyer products due to the additional link in the supply 

chain (being the O'Dwyer Distributor).  This is the case for any potential stockist of 

O'Dwyer products, including any competitor of O'Dwyer such as Tallahesse or 

Grinter Wholesale.  O'Dwyer Distributors are often not exclusive distributors, and as 

such they can and do sell O'Dwyer products to O'Dwyer competitors on a regular 

basis.  O'Dwyer does not have any details as to the volume of stock sold to 

competitors (as opposed to other retailers or consumers) through its appointed 

Distributors, as this information is proprietary to the individual Distributors. 

[CONFIDENTIAL INFORMATION DELETED] 
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7. If an authorised distributor should choose to terminate its exclusive 

Distribution Agreement with O’Dwyer by providing three months written 

notice, is it able to subsequently acquire stock from O’Dwyer? 

In the event that a Retailer sought to terminate the Distribution Agreement, that 

Retailer would not be prevented from sourcing products from remaining Distributors 

or Retailers in the future.  However the terminating Retailer would not be able to 

source O'Dwyer products directly from O'Dwyer, and would be likely to incur 

additional supply costs as a consequence. 

[CONFIDENTIAL INFORMATION DELETED] 

 

8. Prior to the introduction of the exclusive Distribution Agreement, did O’Dwyer 

supply its distributors directly?  If not, how did O’Dwyer's distributors obtain 

O’Dwyer products?  If so, how did O’Dwyer transport its products to 

distributors?  Has the introduction of the exclusive Distribution Agreement 

altered these arrangements? 

8.1 History 

Prior to the introduction of these agreements, O’Dwyer would send bulk goods to its 

bulk Distributors who, after meeting certain volume-based discounts, would buy the 

products at the best available price.  The Distributors would then redistribute to 

retailers and/or consumers directly.   

[CONFIDENTIAL INFORMATION DELETED] 

8.2 Effect of Distribution Agreements 

[CONFIDENTIAL INFORMATION DELETED] 

The result is that the Retailers and Distributors are free to compete against each 

other for the business of consumers in regional NSW, creating increased competition 

between O'Dwyer Distributors, Retailers and competitors.  This in turn offers a 

continued public benefit to the market in terms of better service, better prices and 

increased competition, as well as ensuring the longevity of supply and support to 

regional NSW on a cost effective basis. 

 

9. What increase in stock volume does O’Dwyer anticipate will result from the 

notified conduct? 

[CONFIDENTIAL INFORMATION DELETED] 
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10. How does O’Dwyer intend to enforce the exclusive Distribution Agreement? 

[CONFIDENTIAL INFORMATION DELETED] 

 

11. What categories of end-users purchase equine products (particularly 

horseshoes and horseshoe nails)?  What is the relative demand of each category 

of end-users in terms of quantity of products purchased? 

The categories of consumers most likely to purchase horseshoes and horseshoe nails 

are: 

(a) Farriers;  and 

(b) horse owners who shoe their own horses.   

The quantities purchased by each type of consumer varies by location and consumer 

preference.   

[CONFIDENTIAL INFORMATION DELETED] 

O'Dwyer is unable to give the ACCC a breakdown of the percentages of large scale 

farriers and private users in the NSW market.  This information is held by the Farrier 

Association and is not made available to O'Dwyer.   

[CONFIDENTIAL INFORMATION DELETED] 

 

Conclusion 

O'Dwyer has committed itself to the promotion and improvement of service and 

price to the NSW region as a result of market research indicating the dire need of 

this region for assistance and service improvement.  O'Dwyer is wholeheartedly 

committed to the continuing improvement of the equine industry in Australia, and 

has invested significantly in infrastructure and community education programs to 

achieve this growth.  The purposes of the Notified conduct are: 

(a) to improve service to the NSW regional consumers of equine and Hoofcare 

products; 

(b) to improve consumer and retailer awareness of the trends and advancements 

in the Hoofcare industry; 

(c) to provide reliability and support to regional NSW retailers and consumers;  

and 
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(d) to ensure that there remains a viable equine Hoofcare market and supply 

chain in the future for the benefit of horse owners across regional NSW. 

We trust that this information assists the ACCC in its determination in relation to the 

Notification.  If you require any further information please contact us. 

 

Yours faithfully 

HUNT & HUNT 
 

 
 

Ashley Pelman 
Partner 

 
Contact: Katherine Polkinghorne 

Direct line: +61 3 8602 9218 
Email: katherine_polkinghorne@hunthunt.com.au 
 

encl 

 


