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Executive Summary 

On 26 April 2006, Qantas Airways Limited and its subsidiaries (Qantas) lodged 
applications for authorisation A40107, A40108 and A40109 for a cooperation 
agreement between itself and Orangestar Investment Holdings Pte Ltd (Orangestar).  

Orangestar is the holding company of Jetstar Asia (JA) and Valuair. Qantas also 
applied for interim authorisation for the proposed arrangements.  

The proposed arrangements 

Qantas is seeking authorisation to: 

 make and give effect to an arrangement, a provision of which might be an 
exclusionary provision within s45 of the Act; and  

 make and give effect to an arrangement, a provision of which may have the 
effect of substantially lessening competition within the meaning of s45 of 
the Act; and 

 engage in conduct that constitutes or may constitute the practice of 
exclusive dealing.  

In essence, Qantas is seeking authorisation to enter into a cooperation agreement with 
Orangestar to co-ordinate their flying operations and activities in any way. Qantas has 
sought authorisation for the arrangements for an indefinite period, or at least 10 years.  

Assessment of public benefits and detriments 

The ACCC is satisfied that the cooperation agreement is likely to result in the 
following public benefits: 

• increased efficiency in the operation of the Qantas and Orangestar 
businesses; and  

• the ability of Qantas and Orangestar to offer more cost effective, multi-
destination packages to consumers.  

The ACCC is of the view that there are likely to be limited anti-competitive detriments 
arising from the proposed arrangements. In particular, the ACCC noted limited overlap 
on current routes operated by Qantas and Orangestar and it is expected that there would 
not be extensive competition between the two entities in the future. 

On balance, the ACCC is satisfied that the public benefits likely to arise from the 
proposed arrangements will outweigh the likely public detriments.  
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Draft Determination 

The ACCC proposes to grant authorisation to the proposed cooperation agreement for a 
period of five years.  

Interim authorisation 

On 24 May 2006, the ACCC granted interim authorisation for the implementation of 
the cooperation agreement, on the condition that Qantas does not reach an agreement 
with Orangestar: 

1.  for either Qantas or Orangestar to withdraw from overlapping routes; 

2.  for Qantas and Orangestar to allocate existing capacity on overlapping routes; 

3.  for either Orangestar or Qantas not to enter routes to/from Australia.  

In assessing the request for interim authorisation the ACCC considered the networks of 
Jetstar Asia/Valuair and Jetstar (Qantas) are mostly complementary and noted Qantas’s 
claim for urgency relating to the launch of Jetstar long haul flights. 

The ACCC has revisited the applicant’s request for interim authorisation. The ACCC 
now grants interim authorisation for the entirety of the proposed arrangements. Interim 
authorisation allows the applicants to engage in the conduct for which interim 
authorisation was granted, while the ACCC considers the merits of the substantive 
applications for authorisation. 

Interim authorisation will continue to protect the arrangements from action under the 
Act until the final determination comes into effect or until interim authorisation is 
revoked.  
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1 Introduction 

1.1 The Australian Competition and Consumer Commission (the ACCC) is the 
Australian Government agency responsible for administering the Trade 
Practices Act 1974 (the Act).  A key objective of the Act is to prevent anti-
competitive conduct, thereby encouraging competition and efficiency in 
business, resulting in a greater choice for consumers in price, quality and 
service.  

1.2 The Act, however, allows the ACCC to grant immunity from legal action for 
anti-competitive conduct in certain circumstances. One way in which parties 
may obtain immunity is to apply to the ACCC for what is known as an 
‘authorisation’.  

1.3 Broadly, the ACCC may ‘authorise’ businesses to engage in anti-competitive 
conduct where it is satisfied that the public benefit from the conduct 
outweighs any public detriment.   

1.4 The ACCC conducts a comprehensive public consultation process before 
making a decision to grant or deny authorisation. Upon receiving an 
application for authorisation, the ACCC invites interested parties to lodge 
submissions advising whether they support or not support the application and 
their reasons.   

1.5 The ACCC then issues a draft determination in writing, proposing to either 
grant the application (with or without conditions), or deny the application.  

1.6 In preparing a draft determination, the ACCC will take into account any 
submissions received from interested parties. Once a draft determination is 
released, the ACCC will invite interested parties to lodge written 
submissions on the draft.  

1.7 The applicant or any interested party may also request that the ACCC hold a 
conference.  A conference provides interested parties with the opportunity to 
put oral submissions to the ACCC in response to a draft determination.   

1.8 The ACCC then reconsiders the application, taking into account any 
comments made at a conference and any submissions received in response to 
the draft determination. The ACCC then issues a final written determination.  
If the public benefit outweighs the public detriment, the ACCC may grant 
authorisation.  If not, authorisation may be denied.   

1.9 This document is the draft determination for authorisation applications 
A40107, A40108 and A40109.     
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2. Background 

THE APPLICANT 

2.1 Qantas was incorporated in Queensland in 1920 and is Australia’s largest 
international and domestic airline.   

2.2 Qantas operates a fleet of 194 aircraft and services 142 destinations, in 32 
countries around the world.  It operates over 5,000 Australian domestic and 
nearly 700 international flights per week and employs approximately 38,000 
people.1    

2.3 The Qantas flying business includes: 

 Qantas 
 QantasLink 
 Australian Airlines 
 Jetstar 

 
2.4 In addition to its flying businesses, the Qantas group operates several non-

flying businesses.2 

Qantas 

2.5 Qantas provides all the benefits of a premium airline:  

 global network;  

 First, Business and Economy Class;  

 Frequent Flyer program;  

 inflight meals  

 airport lounges.   

2.6 Qantas currently services Australian domestic and international routes. It 
services the following destinations in Asia and the Pacific: 

ASIA Denpasar Jakarta Hong 
Kong 

Mumbai Bangkok Phuket Singapore Tokyo Shanghai Beijing Manila 

PACIFIC Noumea Hawaii 

N.B Qantas also have extensive code share arrangements which service many other destinations within 
Asia and the Pacific, including Nadi, Papeete, Port Vila, Port Moresby and Suva.3 

 

 

                                                 

1 http://www.qantas.com.au/infodetail/about/FactFiles.pdf, p 1. 
2 http://www.qantas.com.au/infodetail/about/FactFiles.pdf, p 5-6 
3 http://www.qantas.com.au/infodetail/about/FactFiles.pdf, p 8-9 
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QANTAS ROUTE MAP4 

  Qantas     Code share 

QantasLink 

2.7 QantasLink is a wholly owned subsidiary of the Qantas group. It is a full 
service regional airline that flies to 51 destinations across Australia.   

2.8 QantasLink supports Qantas’ domestic network by providing ‘feeder’ 
services, connecting the regional business and leisure markets with the major 
cities.   

Australian Airlines 

2.9 Australian Airlines (“AA”) is a wholly owned subsidiary of the Qantas 
group. It is a full-service, economy class, international leisure carrier that 
began flying in October 2002.  It operates a fleet of five aircraft. 

2.10 Qantas announced that from July 2006 AA will cease operations, as Qantas 
focuses on its two major brands, Qantas and Jetstar.  Qantas has indicated 
that the majority of AA’s current routes will be taken over progressively by 
Jetstar.   

                                                 

4 Qantas In-Flight magazine 
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2.11 AA currently flies to six international destinations from various ports in 
Australia: 

 Japan – Nagoya, Osaka and Sapporo 
 China – Hong Kong 
 Singapore 
 Indonesia – Denpasar (Bali) 

 

AUSTRALIAN AIRLINES ROUTE MAP5 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Jetstar  

2.12 Jetstar is a wholly owned subsidiary of the Qantas group which began 
operations in May 2004.6 Qantas described Jetstar as a value based carrier 
that flies to predominantly leisure destinations. Jetstar offers one class of 
travel on 26 aircraft and focuses on efficient aircraft utilisation and 
turnaround times.  

                                                 

5 Qantas In-flight magazine 
6 http://www.qantas.com.au/infodetail/about/FactFiles.pdf, p 15-6 
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2.13 Jetstar currently operates approximately 1000 flights a week within 
Australia, servicing 19 cities.7 In December 2005, Jetstar commenced 
international services to Christchurch, New Zealand.8  

2.14 Jetstar announced in early April 2006 that it will commence long-haul 
international services in November 2006.  It indicated that it will initially 
operate to leisure destinations such as: 

 Hawaii 
 Osaka 
 Phuket  
 Bangkok  
 Ho Chi Minh City  
 Denpasar.9   

 
2.15 The initial international route structure will involve ten aircraft and point-to-

point routes between Australia and cities in Asia and the Pacific. 

2.16 Almost 90% of bookings on Jetstar are made via their website. 

2.17 Outlined below is a map indicating Jetstar’s current routes.10  

 

 

                                                 

7 www.jetstar.com.au. Route maps. 
8 Applicant’s submission, 24 April 2006, p 3.  
9 Applicants submission, 24 April 2006, p 13 
10 www.jetstar.com.au. Route maps. 
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ORANGESTAR 

2.18 Orangestar Investment Holdings Pte. Ltd (“Orangestar”) is the holding 
company of Jetstar Asia (“JA”) and Valuair. It was formed in July 2005 as 
the result of a merger between JA and Valuair.  

2.19 The shareholding structure of Orangestar is as follows: 

 Qantas through Jetstar Asia Holdings Pty Limited – 44.5% 
 

 Temasek – 30.9% 
 
 Air Alliance (Tony Chew) – 10% 

 
 Janburgh (FF Wong) – 4.2% 

 
 Aviation Investment Group – 5.9% 

 
 Star Cruises – 2.4% 

 
 101SLP – 2.1% 

 
2.20 Orangestar has a nine member board, of which four directors are appointed 

by Qantas, three by Temasek, one by Tony Chew and one by the former 
Valuair shareholders.11 

2.21 As outlined above, Qantas and Temasek own substantial interests in 
Orangestar. Qantas submits that its non-majority equity participation in 
Orangestar was largely dictated by the requirement that JA and Valuair be 
“substantially owned and effectively controlled” by Singaporeans, in order to 
be designated by the Singapore Government to operate under Singapore Air 
Services Agreements.12  

2.22 Temasek Holdings (Temasek) is a Singaporean Investment Company, which 
has major interests in many Singapore based companies, including Singapore 
Airlines (57% share).13  The Singaporean Ministry for Finance 
(Incorporated) is Temasek Holding's single shareholder.   

2.23 Qantas submits that its management has been materially involved in the 
establishment of Orangestar. Prior to March 2006 Orangestar’s CEO was a 
Qantas secondee. In March 2006, the Orangestar Board appointed a new 
CEO, who Qantas submits, will work closely with Jetstar’s CEO in 
determining the strategic direction of JA and Valuair.14  

                                                 

11 Applicants’ submission, 24 April 2006, p 7 
12 Applicant’s submission, 24 April 2006, p 1.  
13 http://www.temasekholdings.com.sg/our_investments/linked_companies.htm.  
14 Applicant’s submission, 24 April 2006, p 6 and 8.  
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Jetstar Asia 

2.24 JA is a value based intra-Asian airline, which operates out of Singapore. It 
was incorporated in Singapore on 25 March 2004 and commenced services 
in December 2004.  

2.25 Qantas submits that originally it was envisaged that JA would create an intra-
Asian network employing eight A320 aircraft from Singapore to a range of 
destinations.15 However, Qantas states that significant competition for rights 
to fly short-haul routes out of Singapore, coupled with the absence of 
approvals from governments such as Indonesia and China to allow JA to fly 
to certain ports, have impeded the pace of JA’s expansion. 

2.26 Qantas submits that prior to the merger with Valuair, JA was losing money 
and was not forecast to break-even before late 2005. As a result, JA re-
evaluated its business plan. 

2.27 Qantas has owned an interest in JA since its incorporation.16 Qantas’ strategic 
rationale to acquire an interest in JA was that it had a one-off opportunity to 
partner with Singapore Government interests (Temasek) to establish a value 
based intra-Asian airline.  

2.28 Qantas submits that the merger of JA and Valuair was undertaken to assist 
JA to further develop and consolidate its position in the intra-Asian 
markets.17  

2.29 JA currently operates four A320 aircraft out of Singapore to: 

 Hong Kong 
 Taipei 
 Bangkok 
 Manila 
 Phuket 
 Bangalore 
 Phnom Penh 
 Siem Reap 
 Yangon 

 
Valuair 

2.30 Valuair is a value based intra-Asian airline, that flies out of Singapore. It 
commenced operations in May 2004.  

2.31 Qantas submits that Valuair attempted to create a synthesis of low cost and 
premium airline features, by offering more leg room, free meals and 
allocated seating, whilst charging prices consistent with low cost 
competition. Prior to the merger with JA, Valuair was losing more money 
than the former. 

                                                 

15 Such destinations included – Bangkok, Hong Kong, Phuket, Jakarta, Manila, Taipei, Guangzhou, 
Xiamen, Shanghai, Surabaya, Colombo, Kolkata, Male, Kochin, Hanoi and Da Nang.  

16 Prior to the merger with Valuair Qantas owned 49% of Jetstar Asia. 
17 Applicant’s submission, 24 April 2006, p 7.  
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2.32 Valuair currently operates three A320 aircraft out of Singapore to Jakarta, 
Surabaya and Denpasar. 

2.33 Valuair briefly operated services between Singapore and Perth, however 
these services were withdrawn in October 2005.18 

INTERNATIONAL AVIATION MARKETS 

2.34 Qantas and Orangestar intend to coordinate their flying operations on routes 
in/out of Australia to predominantly Asian and Pacific locations and on 
routes in/out of Singapore to Asian locations. 

Australian routes 

2.35 Tables 1 and 2 below show the carriers which operated scheduled services on 
routes to and from Australia to Asian and Pacific destinations in the year 
ending June 2005. It should be noted that Valuair ceased operations to 
Australia in October 2005 and Tiger Airways commenced operations to 
Australia in December 2005. 

2.36 Table 3 shows carriers which operate routes in/out of Singapore to 
destinations in Asia. 

Table 1: scheduled international air traffic to and from Australia to Asia/Pacific 
regions: Year ended June 200519    
 

Airline Passengers
Qantas Airways 1 936 994
Singapore Airlines 1 060 228
Malaysia Airlines 554 142
Cathay Pacific Airways 443 684
Japan Airlines 371 036
Thai Airways International 248 195
Emirates  230 837
Air Pacific 210 265
Garuda Indonesia 163 344
British Airways 152 257
Korean Air 131 144
Air Paradise International 112 084
Asiana Airlines 85 151
China Eastern Airlines 80 541
Air China 70 503
China Airlines 66 561
China Southern Airlines 53 520
Eva Air 46 779
Vietnam Airlines 44 010
Pacific Blue 36 139
Philippine Airlines 35 524
Hawaiian Airlines 33 043
Air Vanuatu 29 660
Lauda Air 17 543
Valuair  17 370
Virgin Atlantic Airways 14 792
Continental Micronesia 13 550
Gulf Air 12 013
Solomon Airlines 10 611
Merpati Nusantara Airlines 1 195
Air New Zealand  215

                                                 

18 Ibid, p 8 
19 www.dotars.gov.au 
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Table 2: Airline Passenger Capacity and Utilisation to and from Australia to 
Asia/Pacific by operator: year ended June 200520 
Scheduled 
Operator 

Service 
to/from 

Inbound 
No. of 
Flights 

Seats 
Available 

Seat 
Utilisation % 

Outbound 
No. of 
Flights 

Seats 
Available 

Seat 
Utilisation% 

Air China China   363  106 141 66.4   363  106 141 63.7 
Air 
Paradise 

Indonesia   682  148 538 75.5   683  148 760 74.9 

Asiana 
Airlines 

Korea   364  112 840 75.5   364  112 840 74.3 

Australian 
Airlines 

Hong Kong   155  41 368 69.7   156  41 672 61.1 

" Indonesia   165 44 460 67.2  165  44 457 62.6
" Japan   913 245 233 71.7  914  245 579 69.9
" Malaysia   87 23 031 59.4  87  23 057 58.1
" Singapore   394 105 536 70.2  394  105 682 79.3
Cathay 
Pacific 

Hong Kong  2 349  602 244 73.7  2 348  602 029 69.2 

China 
Airlines 

Taiwan   380  103 285 64.4   380  103 285 65.5 

China 
Eastern 

China   404  116 154 69.3   404  116 154 61.1 

China 
Southern 

China   269  78 974 67.8   268  78 687 65.5 

Eva Air Taiwan   275  67 700 69.1   275  67 700 67.5 
Garuda 
Indonesia 

Indonesia  1 126  234 360 69.7  1 122  233 359 69.8 

Japan 
Airlines 

Japan  1 136  504 842 73.5  1 136  499 875 73.9 

Korean Air Korea   658  176 929 74.1   658  176 929 74.1 
Malaysia 
Airlines 

Malaysia  2 562  758 085 73.1  2 537  758 183 73.7 

Merpati 
Nusantara 

Indonesia   105  3 044 39.3   105  3 044 52.7 

Philippine 
Airlines 

Philippines   156  47 235 75.2   156  47 235 69.9 

Qantas 
Airways 

China   108  26 722 76.2   109  27 017 75.4 

" Hong Kong  1 349  407 659 67.5  1 345  407 780 66.5 
" India   130  57 314 59.0   130  49 264 63.0 
" Indonesia   569  108 981 58.7   571  109 368 59.7 
" Japan  1 574  445 869 70.8  1 579  446 786 71.4 
" Philippines   179  59 716 76.2   179  59 717 73.1 
" Singapore  1 098 333 007 78.8 1 094  332 841 74.4
" Thailand   1   215 18.6    
Singapore 
Airlines 

Singapore  4 292 1 390 248 76.3  4 293 1 390 527 74.6 

Thai 
Airways 

Thailand  1 355  488 984 60.7  1 351  487 584 60.7 

Valuair (f) Singapore   211 32 790 53.0  210  32 664 52.8
Vietnam 
Airlines (g) 

Vietnam   351  117 259 37.5   354  118 293 64.0 

                                                 

20 http://www.btre.gov.au/statistics/xls/int/CY05_Tables.xls 
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Table 3: Selected carriers operating on intra-Asian routes to/from Singapore 

 

N.B Table data collected from various airline websites and www.airlineroutemaps.com.  The airlines in the table were selected on the basis that they 
operate on intra-Asian routes relevant to this application. 

Airline       
Destination 

Jetstar 
Asia  Valuair 

Tiger 
Air  

Silk 
Air  

Australian 
Airlines 

Singapore 
Air 

Cathay 
Pacific  Garuda 

Air 
India 

Malaysi
a 
Airlines  

Air 
Hong 
Kong 

Thai 
Airways 

Philippine 
Airlines 

Lion Air 
(Indonesia
) 

Eva Air 
(Taiwan)

Air 
Asia 

Vietnam 
Airline 

Royal 
Khmer 
Airlines 

Myanmar 
Air 

Bangkok yes no yes no no yes yes yes no no no yes no no no yes no no no 

Siem Reap yes no no yes no no no no no no no no no no no no no no no 

Phnom 
Penh 

yes no no yes no no no no no no no no no no no no no yes no 

Phuket yes no yes yes no no no no no no no no no no no no no no no 

Calcutta yes no no no no no no no no no no no no no no no no no no 

Bangalore yes no no no no no no no yes no no no no no no no no no no 

Hong Kong yes no no no no yes yes no no no yes no no no no no no no no 

Taipei yes no no no no yes no no no no no no no no yes no no no no 

Manila yes no yes no no yes no no no no no no yes no no no no no no 

Bali no yes no no yes yes no yes no no no no no no no no no no no 

Surabaya no yes no yes no no no yes no no no no no no no no no no no 

Yangon yes no no yes no yes no no no no no no no no no no no no yes 

Jakarta no yes no no no yes no yes no no no no yes yes no no no no no 

Chiang Mai no no yes yes no no no no no no no no no no no no no no no 
Da Nang no no yes yes no no no no no no no no no no no no no no no 
Guangzhou no no yes no no yes no no no no no no no no no no no no no 
Haikou no no yes no no no no no no no no no no no no no no no no 
Hanoi no no yes no no yes no no no no no no no no no no no no no 
Hat Yai no no yes no no no no no no no no no no no no no no no no 
Ho Chi Minh no no yes no no yes no no no no no no no no no no yes no no 
Krabi no no yes no no no no no no no no no no no no no no no no 

Macau no no yes no no no no no no no no no no no no no no no no 

Padang no No yes no no no no no no no no no no no no no no no no 

Shenzen no no yes no no no no no no no no no no no no no no no no 

Kuala 
Lumpur 

no no no no no no no no no yes no no no no no no no no no 
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AIRLINE  REGULATION 

2.37 The international airline industry is highly regulated. International air 
transport cannot occur unless it is specifically authorised by inter-
governmental agreements known as air services agreements (ASAs), between 
the relevant countries.21 

2.38 ASAs were defined by the International Air Services Inquiry Report of 1998 
as: 

An agreement with formal treaty status between governments regulating the 
conduct of trade in international air services.22 

2.39 ASAs are usually negotiated bilaterally according to the principle of “bilateral 
reciprocity,” whereby countries exchange rights on the basis of “equality of 
opportunity.”23  

2.40 The rights granted under an ASA can only be exercised by designated carriers 
of the countries that are parties to them. In relation to routes between the two 
countries an ASA typically specifies: 

 the airlines permitted (designated) to operate; 

 the cities that can be served; 

 the freedoms to pick up or discharge passengers in each other’s 
country (3rd and 4th freedoms) or to fly them to points in third 
countries (5th and 6th freedoms); 

 the capacity permitted to be operated (e.g. in terms of seats and/or 
flights); and 

 the extent to which cooperative arrangements such as code sharing are 
allowed. 

Singapore carriers 

2.41 Singapore based carriers seeking to fly out of Singapore must be designated to 
fly by the Singaporean Government and be approved to fly by the Singapore 
Air Traffic Rights Committee.  

2.42 Only carriers that are “substantially owned and effectively controlled” by 
Singaporean interests can be designated by the Singapore Government to 
operate under a Singaporean ASA.  Singapore has ASAs with over 90 
countries.24 

                                                 

21 Applicant’s submission, p 10.  
22 International Air Services Inquiry Report.  Report No. 2, 11 September 1998.  XIII 
23 International Air Services Inquiry Report.  Report No. 2, 11 September 1998.  40 
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2.43 In operating international services, Orangestar utilises the route, traffic and 
capacity entitlements available to Singaporean carriers under Singapore’s air 
service arrangements with third countries.  

2.44 Qantas submits that there is significant competition for rights to fly short haul 
routes out of Singapore. For example, in January 2005 JA sought rights from 
Singapore to Ho Chi Minh City, which were ultimately awarded by the 
Singapore Air Traffic Rights Committee to Tiger Airways.  

2.45 Qantas submits further that a designated carrier may be unable to exercise 
traffic rights awarded to them if the bilateral partner to the ASA does not 
provide the authority to fly. For example, Qantas submits that JA was 
awarded certain traffic rights to Indonesia and China by the Singapore 
Government, however, the Indonesian and Chinese Governments have not 
given JA the authority to operate to certain ports in their countries.  

Australia-Singapore ASA 

2.46 The Department of Transport and Regional Services (DOTARS) commented 
that Australia’s air services arrangements with Singapore are among the most 
liberal that Australia has with any other country. The Singapore-Australia 
ASA was negotiated in 1967 and the most recent changes were settled in 
September 2003. 

2.47 DOTARS indicated that the 2003 arrangements removed all limits on capacity 
between Australia and Singapore, but did not change route rights. DOTARS 
submits that Singaporean carriers have rights beyond Australia to New 
Zealand only, but Australian carriers have unlimited rights beyond Singapore 
to Europe, and limited rights beyond Singapore to points in Asia.  

2.48 However DOTARS considers that constraints imposed by arrangements with 
third countries limit the ability of Australian carriers to exercise these beyond 
Singapore rights. 

2.49 DOTARS commented that the current Singapore-Australia ASA permits 
arrangements, that in essence enable carriers to carry out activities similar to 
those proposed in the cooperation agreement, the subject of this application. 
For example, the current arrangements permit the use of leased aircraft, 
including wet-leased aircraft, and would allow Orangestar to wet-lease a 
Qantas aircraft to operate Orangestar services between Singapore and a third 
country, or vice versa. 

                                                                                                                                              

 
 
24 Including, Australia, Cambodia, China, HongKong, India, Indonesia, Japan, Laos, Malaysia, 

Myanman, Philippines, Taiwan, Thailand, Vietnam - CAAS website – Aviation development.  Found 
at 
http://www.caas.gov.sg/caas/en/Aviation_Development/International_Aviation_Center/Introduction.ht
ml, accessed on 1/6/2006 
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2.50 Similarly, the current air services arrangements would permit Orangestar and 
Qantas to enter into code sharing or other cooperative marking arrangements 
in relation to each other’s services, or with any other airlines of any countries 
as long as the relevant third country rights were also available. 

 
3. The Applications 

3.1 On 26 April 2006, Qantas lodged applications for authorisation A40107, 
A40108 and A40109 for a cooperation agreement between itself and 
Orangestar.  

3.2 Application for authorisation A40107 was made under sub-section 88(1) of 
the Act for the granting of an authorisation under that sub-section: 

 to make a contract or arrangement, or arrive at an understanding, where a 
provision of the proposed contract, arrangement or understanding would 
be, or might be, an exclusionary provision within the meaning of section 
45 of the Act; 

 to give effect to a provision of a contract, arrangement or understanding 
where the provision is, or may be, an exclusionary provision within the 
meaning of the section 45 of Act. 

3.3 Application for authorisation A40108 was made under sub-section 88(1) of 
the Act for the granting of an authorisation under that sub-section: 

 to make a contract or arrangement, or arrive at an understanding, where a 
provision of which would have the purpose, or would have or might have 
the effect, of substantially lessening competition within the meaning of 
section 45 of the Act; 

 to give effect to a provision of a contract, arrangement or understanding 
where the provision has the purpose, or has or may have the effect, of 
substantially lessening competition within the meaning of section 45 of 
the Act. 

3.4 Application for authorisation A40109 was made under sub-section 88(8) of 
the Act for the granting of an authorisation under that subsection: 

 to engage in conduct that constitutes or may constitute the practice of 
exclusive dealing.  

Proposed arrangements 

3.5 Qantas proposes to enter into a cooperation agreement with Orangestar to 
coordinate their flying operations and activities in any way, including without 
limitation in the following areas: 
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 network and scheduling decisions including the routing, frequencies, 
aircraft types, product specifications, aircraft configurations, connection 
requirements and range of times for any services; 

 sales and marketing initiatives including the offering of customer 
rebates, incentives and discounts; 

 holiday products and joint promotions; 

 pricing and inventory decisions including agreeing fares and new fare 
products; 

 product distribution channels including the offering of rebates, 
incentives and discounts; 

 frequent flyer or other loyalty programs; 

 in flight products or services; 

 information technology; 

 purchasing including back office functions and fleet acquisitions; 

 associated service activities; 

 sharing of experience and learning including the secondment of 
personnel. 

3.6 The Cooperation Agreement states that the Qantas and Orangestar Groups 
will define the scope of their cooperation as they see fit. Such coordination 
may relate to passenger or cargo services within, or touching Australia.  

Interim authorisation 

3.7 Qantas applied for interim authorisation for the proposed arrangements, so 
they can be implemented as soon as possible.  

3.8 Qantas stated that, given airline planning and scheduling timeframes, 
cooperation between Qantas and Orangestar needed to commence 
immediately to ensure the schedule is in place.  

3.9 Qantas stated that it could not reasonably delay the sales launch for 3-6 
months, until after a final authorisation is granted. It stated that if interim 
authorisation was not granted it would have to go ahead with the sales launch, 
without the ability to cooperate with Orangestar. 

3.10 Qantas submitted that if interim authorisation was not granted: 

 the launch of Jetstar would be less effective and more high risk because 
it would not be able to take advantage of Orangestar’s established 
overseas distribution channels; 
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 the services offered would be less attractive, as Jetstar and Orangestar 
would be unable to coordinate schedules to provide better connectivity 
or provide competitively-priced multi-destination (‘triangulation’) 
itineraries; 

 customers would be unable to purchase fares across the Jetstar network 
from a single “Jetstar” website; 

 Jetstar and Orangestar would be unable to optimise the utilisation of 
aircraft across their combined networks to ensure the most efficient and 
lowest cost operator can be matched with  the specific demand features 
of that route (airlines set and publish schedules 12 months in advance, 
so it would not be possible to immediately revise the schedules once 
authorisation is granted to realise these benefits); and 

 cost savings resulting from combining volumes and distribution 
channels and cross utilisation of staff could not be achieved, resulting in 
a higher, less competitive cost base.  

3.11 Qantas stated that interim cooperation would not involve any overlap of 
services, apart from the one route (Singapore-Denpasar). 

3.12 On 24 May 2006, the ACCC granted interim authorisation, on condition that 
Qantas does not reach agreement with Orangestar: 

1. for either Qantas or Orangestar to withdraw from overlapping routes; 

2. for Qantas and Orangestar to allocate existing capacity on overlapping 
routes; 

3. for either Orangestar or Qantas not to enter routes to/from Australia.  

3.13 In assessing the request for interim authorisation, the ACCC considered that 
the networks of JA/Valuair and Jetstar are mostly complementary and took 
into account Qantas’ claim for urgency relating to the launch of Jetstar long 
haul flights. 

3.14 The ACCC indicated it can review its decision on interim authorisation at any 
stage.  
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4. Submissions  

QANTAS’  SUPPORTING  SUBMISSION 
4.1 Qantas submits that it is at a critical stage of its growth strategy where its 

flying businesses, including JA and Valuair, must be able to cooperate to 
deliver benefits to both Australian shareholders and consumers. 

4.2 Qantas submits that the current applications are only necessary because for 
regulatory reasons, Qantas is unable to own more than 50% of the shares in 
Orangestar, or control its Board. Qantas submits that, despite its significant 
economic and management interest in Orangestar, it is not considered ‘related 
to’ Qantas and its subsidiaries, for the purposes of the Act. As such, they 
cannot take advantage of the related company exemptions in sections 45(8) 
and 47(12) of the Act. 

4.3 Qantas submits that the JA and Valuair businesses are an integral part of the 
Qantas Group operations in Asia and will become more important as Jetstar 
grows its Australian-based international operations. 

4.4 Qantas submits that the Qantas and Orangestar groups have summarised their 
relationship in a written co-operation agreement (subject to authorisation) 
because coordination on potentially overlapping routes may lead to technical 
breaches of the Act.  

4.5 Qantas submits that since the withdrawal of Valuair from its regular scheduled 
services on the Singapore-Perth route in December 2005, the only route on 
which the Qantas and Orangestar groups currently provide overlapping 
services is Singapore – Denpasar. However, there could be other potentially 
overlapping routes.   

4.6 Qantas submits further that Jetstar is looking at expanding its product offering 
to include long haul services under the Jetstar brand to predominantly Asian 
and Pacific leisure oriented destinations in late 2006. Qantas submits that 
these new operational arrangements will necessitate co-ordination and 
cooperation amongst the various Jetstar operations, including agreement on 
who will operate which flights, frequencies and pricing. 

4.7 Qantas submits that the agreement will benefit the subsidiaries of Qantas and 
Organgestar and will enable it to engage in strategic decision making for each 
of its flying businesses.  

4.8 Qantas submits that there is no competitive detriment from the arrangements. 
Qantas submits further that the Australian public will benefit from 
cooperation between Qantas and Orangestar as it will enable the parties to: 
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 reduce operating costs and sustain low fares 

 offer combined itineraries  

 accelerate the opening of new destinations; and 

 increase frequencies.  

4.9 Qantas submits that these outcomes are critical to ensuring JA and Valuair are 
able to remain competitive on their intra-Asian routes, where they continue to 
face strong competition from both full service and other value based carriers.  

4.10 A more detailed outlined of Qantas’ submission on the public benefits and 
anti-competitive detriments that it considers will flow from the proposed 
arrangements is discussed in section 6.  

4.11 Qantas submits that the ACCC should authorise the agreement in respect of 
all routes for an indefinite period, or at least for a period of not less than ten 
years. 

INTERESTED  PARTY  SUBMISSIONS  
 
Tiger Airways 

4.12 Tiger Airways (“TA”) submits that Qantas’ continued management of the 
Orangestar group will create a relationship where competition between the 
two entities never occurs. 

4.13 TA submits that the potential exists for both Qantas and Orangestar to provide 
overlapping services in direct competition with each other. 

4.14 TA submits that the purpose of the co-operation agreement is to reduce 
competition through capacity and price fixing exclusionary arrangements in 
the form of allocation of market segments and market share to the detriment 
of the public. 

4.15 TA submits further that by fixing prices, market segments and market share 
with Orangestar, Qantas enjoys an unfair advantage over other air carriers 
operating in Australia who are not able to operate in the same anti-competitive 
manner.  TA submits that the co-operation agreement prevents or hinders 
competition from other air carriers in Australia. 

4.16 TA submits that in contrast to the above, it does not engage in capacity, price 
fixing or fixing of fare discounts or other exclusionary arrangements with 
Singapore Airlines, or any other carrier. It should also be noted that Singapore 
Airlines owns 49% of Tiger Airways. 

4.17 TA submits that generally, an airline that is a major participant, but not 
dominant, may be allowed to expand through acquisitions and alliances and 
may continue to do so up to a point.  Beyond that threshold, any further 



 18

expansion may result in a dominant entity that reduces competition within a 
market.   

4.18 TA submits that a major player should not be allowed to rely on past 
approvals (Qantas-British Airways alliance and Qantas-Air New Zealand 
alliance) as precedent for further expansion to cross the threshold into market 
dominance. 

4.19 TA submits that with the addition of the Air NZ Alliance, Qantas and its 
alliance members may control 47% of all air traffic into and out of Australia.  
TA submits that any addition to these alliances would tip Qantas into a 
position of dominance in all passenger traffic flying into and out of Australia. 
TA submits that it is not in the interest of the Australian public to allow 50% 
or more of all passenger traffic into and out of Australia to be controlled by 
Qantas. 

4.20 TA is concerned that the proposed co-operation agreement will result in a 
substantial lessening of competition, particularly on the Singapore-Darwin 
route, where TA currently operates services.  TA submits that if the ACCC 
approves the current application it is unlikely that TA will continue operating 
in competition with Qantas/Orangestar on many routes, including Singapore-
Darwin. 

4.21 In addition, TA is concerned that the use of the name JA will mislead the 
Australian public into believing that JA is a subsidiary of Qantas and that 
Australian consumers will be induced to participate in Orangestar services on 
this basis. 

4.22 Further, TA submits that without the public benefit from servicing an 
established feeder for free (as in the case of the Qantas-Air NZ alliance) the 
detriment from the anti-competitive features of the agreement outweighs any 
benefit that may flow from it.  TA submits that Qantas does not need to 
indulge in anti-competitive practices to compete in the international air 
services market. 

4.23 TA does not support the application, however, if it is eventually approved, TA 
have requested that the ACCC place conditions on the co-operation 
agreement, including: 

 Giving up slots to competitors at congested airports; 
 
 Reducing air service frequencies on competitive routes; 

 
 Undertake to reduce air services frequencies in future to accommodate 

additional entrants to the market up to 40% of prevailing frequencies; 
 

 Undertake to enter into inter-lining arrangements in future with 
incumbents or new entrants; 
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 Refrain from trying up travel agents with loyalty and fidelity programs 
which are barriers to incumbents and new entrants, which limit 
competition; 

 
 Restrict the application of the co-operation agreement through carve 

outs on international air routes presently operated by competitor 
airlines to prevent distortions of competition (such as TA’s Singapore-
Darwin service). 

 
Department of Transport and Regional Services 

4.24 DOTARS submits that a number of significant challenges face the aviation 
industry.  DOTARS considers that in order to remain profitable airlines are 
participating in partnership arrangements and face the challenge of adapting 
their plans for consolidation to cater with the requirements of the bilateral air 
services system. 

4.25 DOTARS submits that consolidation in international markets is hampered by 
ownership restrictions imposed by governments to ensure carriers remain 
“substantially owned and effectively controlled” by their nationals.  Some 
governments, including Australia, seek to liberalise nationality provisions, 
however the majority of bilateral air services agreements around the world 
still assess nationality on the basis of ownership and control. 

4.26 DOTARS states that in response to ownership restrictions that prevent them 
accessing overseas markets, airlines around the world have purchased 
minority shares in carriers based in other countries, or have set up new partial 
subsidiaries in partnership with local investors. 

4.27 DOTARS notes that Valuair briefly operated services between Singapore and 
Perth, which have since been withdrawn.  DOTARS notes that JA does not 
and has not operated services to Australia from Singapore, although Singapore 
has designated JA to Australia as a Singaporean carrier. 

4.28 DOTARS notes that the proposed cooperation agreement will enable Qantas 
to take advantage of Orangestar’s overseas networks that have been gained by 
Valuair and JA as Singaporean carriers.  

Australia-Singapore market 

4.29 DOTARS noted that while neither of the Orangestar carriers currently operate 
services to/from Australia, the market most likely to be impacted by the 
proposed agreement is the Australia-Singapore market. 

4.30 DOTARS contend that the flying routes between Australia and Asia are 
highly competitive.  DOTARS note that the Singapore-Australia route is very 
well serviced.  At the time of their submission eight carriers served the route. 

4.31 DOTARS submits that given the hub nature of Singapore and the large 
volume of traffic into and out of Singapore, competition for rights to fly short-
haul out of Singapore to points other than Australia is fierce.   
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4.32 DOTARS submits that it is not surprised that Qantas is seeking to enter into 
agreements with other airlines to provide attractive destinations and prices to 
customers. 

Other Markets 

4.33 DOTARS considers the following markets may also be affected by the 
proposed conduct: 

 Australia-Vietnam 
 Australia-Indonesia 
 Australia-Japan 
 Australia-Thailand 
 Australia-USA (Honolulu) 

 
4.34 DOTARS identifies the Australia-Thailand and Australia-Vietnam routes as 

two markets where the proposed agreement could potentially increase 
competition with resulting benefits for consumers, the tourism industry and 
the economy.   

4.35 DOTARS considers that Australia’s aviation policy and the capacity and other 
rights available under the Australia-Singapore ASA, and other air services 
arrangements with countries potentially impacted by the proposed agreement, 
are not prohibiting entry or expansion in these markets. 

4.36 DOTARS notes that the global aviation market is volatile and dynamic and 
therefore recommends that should the ACCC proceed with authorisation it 
should be authorised subject to a fixed period review of 3-5 years. 

WA Government 

4.37 The Western Australian Government supports the applications for 
authorisation on the basis that it is in the national interest to have a strong and 
viable Qantas.  The WA Government considers the arrangements will serve to 
strengthen Qantas’ ability to remain competitive in an increasingly uncertain 
environment.  

4.38 The WA Government notes that the potential for Qantas to expand its reach 
throughout the Asian region is largely dependent on its Singapore based 
Orangestar airline subsidiaries operating profitably and gaining bilateral 
market access to strategically important countries such as China and 
Indonesia.  

4.39 The WA Government states that while the bilateral rights issue remains an 
ongoing concern, cooperation between Qantas and Orangestar is essential for 
the future viability of the Qantas Singapore based subsidiaries and the Qantas 
Group as a whole. 

4.40 The WA Government submits that all airlines in the Qantas Group need to be 
able to cooperate on a range of commercial and operational matters to 
maximise the benefits to customers and to achieve an appropriate financial 
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return for shareholders. The WA Government notes that competition between 
low cost, value-based and full service airlines is expected to remain intense in 
the Singapore and broader Asian region.  

4.41 The WA Government submits that the authorisation should only be reviewed 
if the Qantas shareholding in Orangestar is reduced to a level to be considered 
unacceptable to the ACCC.  

International Air Services Commission 

4.42 The International Air Services Commission (IASC) did not comment on the 
merits of authorisation or the proposed agreement.  However, it did supply 
details of two recent decisions where it authorised code sharing between 
Qantas and JA on the India –Thailand route and four services per week 
operated by JA between Singapore –Phuket. The IASC advised that the latter 
decision was revoked in May 2006, following advice from Qantas that it 
would not proceed with the arrangement.  

Singapore Airlines 

4.43 Singapore Airlines (SA) submit that competition for rights to fly short-haul 
routes out of Singapore is high.  SA notes that the restrictions on traffic rights 
affect all airlines on routes from Singapore and elsewhere. 

4.44 SA submits that the airline industry is highly competitive, and constantly 
changing.  SA notes that if the ACCC grants the authorisations, they should be 
time limited to provide for periodic review. 
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5. The Statutory Tests 

5.1 The ACCC may only grant authorisation where the relevant public benefit test 
in section 90 of the Act is satisfied.  

Application A40107 

5.2 Qantas lodged application for authorisation A40107 under sub-section 88(1) 
of the Act to make and give effect to an arrangement that might be an 
exclusionary provision within the meaning of section 45 of the Act. 

5.3 Sub-section 90(8) of the Act provides that the ACCC shall not make a 
determination granting an authorisation under sub-section 88(1) in respect of a 
provision of a proposed contract, arrangement or understanding that is or may 
be an exclusionary provision, unless it is satisfied in all the circumstances the 
proposed provision or conduct would result, or be likely to result, in such a 
benefit to the public that the proposed contract, arrangement, of understanding 
ought to be authorised.  

Application A40108 

5.4 Qantas lodged application for authorisation A40108 under sub-section 88(1) 
of the Act to make and give effect to an arrangement, a provision of which 
might have the effect of substantially lessening competition within the 
meaning of section 45 of the Act. 

5.5 The public benefit test for this application is found in sub-section 90(6) of the 
Act.  This sub-section provides that the ACCC shall not make a determination 
granting an authorisation under sub-section 88(1) in respect of a provision of a 
proposed contract, arrangement or understanding, other than an exclusionary 
provision, unless it is satisfied that: 

 the provision of the proposed contract, arrangement or understanding 
would result, or be likely to result, in a benefit to the public; and 

 that this benefit would outweigh the detriment to the public constituted by 
any lessening of competition that would result, or be likely to result, if the 
provision concerned were given effect to.  

Application A40109 

5.6 Qantas lodged application for authorisation A40109 under sub-section 88(8) 
of the Act for the granting of an authorisation under that subsection to engage 
in conduct that constitutes or may constitute the practice of exclusive dealing.   

5.7 Sub-section 90(8) of the Act provides that the ACCC shall not make a 
determination granting an authorisation under subsection 88(8) in respect of 
proposed conduct to which subsection 47(6) or 47(7) applies unless it is 
satisfied in all circumstances that the proposed conduct would result, or be 
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likely to result in such a benefit to the public that the proposed arrangements 
ought to be authorised.  

Application of the tests 

5.8 While there is some variation in the language between the test in sub-section 
90(6) and the test in sub-section 90(8), the ACCC has adopted the previous 
view of the Trade Practices Tribunal (now the Australian Competition 
Tribunal) that the tests are essentially the same.25 

5.9 The Australian Competition Tribunal (the Tribunal) recently found that the 
two tests are not precisely the same.26  The Tribunal considered that the test 
under sub-section 90(6) was limited to a consideration of those detriments 
arising from a lessening of competition. It was the Tribunal’s view that the 
test under sub-section 90(8) was not so limited. 

5.10 However, the Tribunal has previously stated that with respect to the test under 
section 90(6): 

[the] fact that the only public detriment to be taken into account is lessening of 
competition does not mean that other detriments are not to be weighed in the balance 
when a judgment is being made.  Something relied upon as a benefit may have a 
beneficial, and also a detrimental, effect on society.  Such detrimental effect as it has 
must be considered in order to determine the extent of its beneficial effect.27 

5.11 Consequently, when applying either test, the ACCC can take all public 
detriment likely to result from the relevant conduct into account either by 
looking at the detriment side of the equation or when assessing the extent of 
the benefits. With respect to the current applications, the ACCC is satisfied 
that any public detriments resulting from the conduct arise directly from a 
lessening of competition.  

Definition of public benefit and public detriment 

5.12 Public benefit is not defined by the Act. However, the Tribunal has stated that 
the term should be given its widest possible meaning.  In particular, it includes 
‘anything of value to the community generally, any contribution to the aims 
pursued by society including as one of its principle elements the achievement 
of the economic goals of efficiency and progress’.28   

5.13 Similarly, public detriment is not defined in the Act but the Tribunal has given 
the concept a wide ambit.  It has stated that the detriment to the public 

                                                 

25  Re Media Council of Australia (No 2) (1987) ATPR at 40-774; Re 7-Eleven Stores Pty Ltd (1994) 
ATPR 41-357. 

26  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.   
27 Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media 

Council case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. 
Ltd., Cadbury Schweppes Pty. Ltd. and Amatil Ltd. for review (1981) ATPR 40-200 at 42,763, 
42766. 

28  Re 7-Eleven Stores; Australian Association of Convenience Stores (1994) ATPR ¶ 41-357 at 42677.  
The Tribunal recently followed this approach in Qantas Airways Limited [2004] ACompT 9, 
16 May 2005. 
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includes ‘any impairment to the community generally, any harm or damage to 
the aims pursued by the society including as one of its principal elements the 
achievement of the goal of economic efficiency’.29 

Future with-and-without test 

5.14 In weighing up the public benefit and anti-competitive detriment generated by 
proposed arrangements for which authorisation has been sought the ACCC 
also applies the ‘future with-and-without test’ established by the Tribunal.  

5.15 Under this test, the ACCC compares the public benefit and anti-competitive 
detriment generated by arrangements in the future if the authorisation is 
granted with those generated if the authorisation is not granted.  This requires 
the ACCC to take into account how the relevant markets would be likely to 
react if authorisation is not granted.  This scenario is referred to as the 
counterfactual.  

Term of authorisation 

5.16 Sub-section 91(1) of the Act allows the ACCC to grant authorisation for a 
specific period of time.  

                                                 

29  Re 7-Eleven Stores; Australian Association of Convenience Stores (1994) ATPR ¶ 41-357 at 42683. 
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6.   ACCC Assessment 

6.1 The ACCC’s evaluation is in accordance with the statutory tests outlined in 
section 5 of this determination.  As required by the tests, it is necessary for the 
ACCC to assess and weigh the likely public benefits and detriments flowing 
from the proposed arrangements. 

Relevant markets 

6.2 The first step in assessing the public benefits and anti-competitive detriment 
of the conduct for which authorisation is sought is to consider the relevant 
market(s) in which that conduct occurs.   

6.3 Defining the markets affected by arrangements proposed for authorisation 
assists in assessing the likely public benefits and public detriments from any 
lessening of competition from the arrangements.  However, depending on the 
circumstances, the ACCC may not need to comprehensively define the 
relevant markets, as it may be apparent that a net public benefit will or will 
not arise regardless of this definition.  

6.4 Qantas did not address the issue of markets in its supporting submission.  

6.5 The ACCC has consistently distinguished between the domestic and 
international passenger markets, primarily on the basis of different regulatory 
environments.  

6.6 When assessing international air transport passenger markets the ACCC has 
until recently considered that a regional approach to market definition was the 
most appropriate for many international markets while acknowledging it was 
not universally applicable. 

6.7 In its Determination A30226-7 in relation to Qantas and British Airways Joint 
Services Agreement (Qantas-BA), the ACCC recognised for the first time 
separate products markets for business and leisure travellers on long haul 
routes. Business and leisure travellers have different needs and thus require 
different products. 

6.8 This is based on the premise that business travellers are generally not sensitive 
to price, but are sensitive to other factors such as flexibility, connectivity, 
convenience, and comfort, particularly on long haul routes. Whereas, leisure 
travellers generally are sensitive to price, but are less time sensitive, are more 
flexible and less concerned with comfort.  

6.9 With regard to relevant geographic markets, in the Qantas-BA determination, 
the ACCC considered that while a regional approach to market definition on 
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international passenger routes remains appropriate for leisure passengers, a 
point to point market may be more appropriate for business travellers.30  

6.10 This is based on the premise that leisure passengers are more price sensitive 
and flexible therefore, more inclined to substitute their preferred service for 
different destinations in a region, or a less direct service to their preferred 
destination, if the price is cheaper. Leisure passenger’s lower sensitivity to 
time also implies they are more inclined to accept indirect services.  

6.11 Whereas, business passengers are more time sensitive and less price sensitive. 
Therefore, they would be more inclined to accept only direct services and less 
likely to accept indirect services to their destination. Business passengers are 
also less inclined to substitute their preferred service for a cheaper service.  

6.12 The ACCC considers that, in this instance, the most relevant area of 
consideration in terms of the product market is leisure passengers. The ACCC 
notes Qantas’ submission that Jetstar will operate international services to 
predominantly leisure destinations. Similarly, JA and Valuair operate services 
primarily to leisure destinations. 

6.13 Further, the ACCC notes that the low cost carrier model tends to target its 
product to leisure passengers. However, the ACCC also notes that carriage on 
low cost carriers is not exclusive to leisure travel, in particular in the domestic 
market.  

6.14 In terms of the geographic market, the ACCC considers the most relevant area 
of consideration would be the Australia – Asian regional market with regard 
to leisure travellers. To the extent that a market for business travellers is 
relevant, the geographic market would be point to point to/from Australia to 
destinations in Asia.  

6.15 Stand alone, intra-Asian routes to/from Singapore, are likely to be less 
relevant for the ACCC’s assessment of this application. Consistent with 
section 4E of the Act, these routes are not likely to constitute a market in 
Australia.  

6.16 However, overall, the ACCC does not consider it necessary to precisely define 
the markets in this instance, as the outcome of the analysis would be not 
affected.   

Future with-and-without test (the counterfactual) 
6.17 The ACCC applies the 'future with-and-without test' established by the 

Australian Competition Tribunal to identify and measure the public benefit 
and detriment generated by the arrangements in the future if the authorisation 
is granted, compared with those generated if the authorisation is not granted.31  
This involves a counterfactual of identifying the conduct likely to occur if 
authorisation is not granted. 

                                                 

30 Applications for authorisation A30226 and A30227.  
31 See, for example, Re Australasian Performing Rights Association (1999) ATPR 41-701. 
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6.18 The applicant submits that the ACCC should adopt a counterfactual that 
includes the following: 

 The Qantas Group and the Orangestar Group will continue to 
operate as separate businesses making independent decisions, 
though their close economic relationship means there is no 
prospect of direct competition between the two; 

 
 The Orangestar Group will continue to lose money in an 

extremely competitive operational environment, without any 
likelihood of a significant improvement in prospects, thereby 
calling into question the medium term viability of the Orangestar 
Group itself; and 

 
 The potential network of Jetstar-branded services that includes 

services between Australia and destinations in Asia and the 
Pacific as well as intra-Asia services will not be realise, given 
certain traffic rights are simply not available to Jetstar as an 
Australian designated carrier. 

 
6.19 Overall, the ACCC considers that the most likely counterfactual is a situation 

where both airline groups continue as they do today (as separate entities 
making independent decisions), with the possibility of cooperation between 
the two entities with regard to arrangements such as code sharing and bilateral 
commercial interlining.  In particular, the ACCC considers that both airlines 
would make their own decisions on the routes they operate.  

Anti-competitive detriment 
6.20 As discussed in section 5, the ACCC must assess the extent to which the 

proposed arrangements are likely to give rise to detriment to the public 
constituted by any lessening of competition that flows from the arrangements.   

Qantas’ submission 

6.21 Qantas submits that there will be no anti-competitive detriment flowing from 
the proposed arrangements. Qantas submits that outside of the Singapore-
Denpasar route, there is no existing overlap between the services of the 
Qantas and Orangestar Groups and that any routes to Australia that could be 
serviced by JA or Valuair, have low barriers to entry. 

6.22 In addition, Qantas states that the close economic and managerial relationship 
between the two groups means the parties will never be in competition with 
each other, as long as Qantas maintains its position in Orangestar. 

Tiger Airways 

6.23 TA submits that the assertion that there is no anticompetitive detriment from 
the proposed arrangements is untrue. TA submits that the fact that Valuair 
withdrew from the Singapore-Perth route in October 2005 (within three 
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months of its merger with JA) demonstrates the anti-competitive nature of 
Qantas and Orangestar’s alliance. 

6.24 TA submits that the potential exists for the Qantas and Orangestar Groups to 
provide overlapping services in direct competition with each other and that the 
purpose of the cooperation agreement is to reduce this competition through 
allocation of market segments and market share to the detriment of the flying 
public. 

6.25 TA submits further that by fixing prices, market segments and market share, 
Qantas enjoys an unfair advantage over other air carriers operating in 
Australia who are not able to engage in the same conduct.  

6.26 TA submits that any further expansion of Qantas may result in a dominant 
entity that reduces competition within the market. TA submits that a major 
player should not be allowed to rely on past approvals (Qantas/British 
Airways alliance and Qantas/Air New Zealand alliance) as a precedent for 
further expansion to cross the threshold into market dominance. 

6.27 TA submits that with the addition of the Air New Zealand alliance, Qantas 
and its price fixing alliance members may control 47% of all air traffic into 
and out of Australia. TA submits that any further expansion would tip Qantas 
into a position of dominance in all passenger traffic into and out of Australia, 
which TA considers not to be in the interests of Australian consumers. 

6.28 TA submits that without the benefit of securing an established feeder network 
for free (as in the case of the Qantas/Air New Zealand alliance) the detriment 
from the anti-competitive features of the cooperation agreement outweighs 
any benefit that may flow from it. TA submits that Qantas does not need to 
indulge in anti-competitive practices to compete in the international air 
services market. 

6.29 In addition, TA submits that if the application for authorisation is approved 
and appropriate remedy conditions are not applied, it will not be able to 
continue operating in competition with Qantas and Orangestar on many 
routes, including Singapore-Darwin. 

ACCC’s view 

6.30 The ACCC considers that cooperation between Qantas and Orangestar is not 
likely to result in significant anti-competitive detriment. The ACCC notes that 
there are limited routes on which Qantas and Orangestar both currently 
provide services. As such, coordination of schedules, networks, prices, etc, 
will largely result in the coordination of services on complementary networks.  

6.31 As noted in Qantas’ submission, Qantas and Orangestar only provide 
overlapping services on one route, Denpasar- Singapore; AA and Valuair 
currently service this route. Qantas submits that the route is primarily targeted 
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at the UK/Europe market; the majority of passengers carried by AA on the 
route originate in UK/Europe and travel to Bali via Singapore.32  

6.32 The route forms a leg of a Sydney-Singapore (via Denpasar) service run by 
AA several times a week. The ACCC notes that only a small percentage of 
Australian consumers purchased AA fares on the route in the twelve month 
period of April 2005-April 2006. This is likely to reflect the fact that it is quite 
an indirect route to Singapore from Australia.  

6.33 The ACCC acknowledges that coordination between Qantas and Orangestar 
on routes where both entities currently offer services is not likely to result in 
significant anti-competitive detriment.  

6.34 The ACCC notes the cooperation agreement will allow Qantas and Orangestar 
to decide which carrier/s in their flying operations service which routes. A 
likely impact of the arrangement is that it will eliminate the possibility of 
competition on potentially overlapping routes. 

6.35 Without the arrangement, the two entities will make their own decisions on 
the routes that they operate. However, given Qantas’ interests in Orangestar, 
absent authorisation, the two entities are unlikely to enter routes to any great 
extent, where this could undermine the profitability and competitive position 
of the other entity; especially in light of Orangestar’s financial position. 

6.36 Further, the close, interrelated relationship between Qantas and Orangestar 
renders it unlikely that the two entities would ever compete strongly on 
overlapping routes. 

6.37 In light of this, cooperation between Qantas and Orangestar is not likely to 
have a great impact on competition on routes where the entities could provide 
overlapping services in the future. Further, the ACCC notes that there are a 
number of other carriers that operate on routes directly or indirectly between 
Australia and Singapore, including Thai, Garuda, Malaysian, Cathay and SA.   

6.38 In addition, it would appear that a prominent factor in the structuring of 
Orangestar as a majority Singaporean owned company and the subsequent 
formation of the proposed cooperation agreement, was to allow Qantas greater 
reach into Asian markets via rights available to Singaporean carriers such as 
JA and Valuair, to operate to destinations where Australian carriers do not 
currently have rights to fly.   

6.39 DOTARS commented that Australian carriers have limited rights beyond 
Singapore to points in Asia and constraints imposed by arrangements with 
third parties limit the ability of Australian carriers to exercise these rights. 
This would suggest that Orangestar is likely to focus longer term on routes 
from Singapore to points in Asia which would otherwise not be open for the 
Qantas Group to operate. 

                                                 

32 Qantas, letter to the ACCC of 19 May 2006, p 2.  
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6.40 The ACCC notes TA’s assertion that it will not be able to continue to operate 
in competition with Qantas and Orangestar, if the arrangements go ahead. The 
ACCC considers that if this outcome eventuates, it is not likely to be a result 
of the cooperation agreement. TA currently competes with Orangestar on four 
routes: 

 Singapore-Bangkok 

 Singapore-Phuket 

 Singapore-Manila 

 Singapore-Darwin 

6.41 As indicated above, Qantas and Orangestar do not provide overlapping 
services on any of these routes.  

6.42 The ACCC notes that TA only operates one route to Australia, between 
Singapore and Darwin. AA and Qantas both currently operate services in 
competition with TA on that route. The decision by Qantas to withdraw AA 
and replace it with Jetstar services on this route, and/or replace Qantas 
services with Jetstar on this route can occur without authorisation. With or 
without the cooperation agreement, Qantas may decide how carriers in its 
Group operate. Therefore, any impact on TA’s ability to compete, from such a 
decision, would not be a detriment flowing from the proposed cooperation 
agreement.  

6.43 Overall, the ACCC is satisfied that there is likely to be little public detriment 
arising from the proposed arrangements. 

Public benefit 
6.44 As discussed in section 5, the ACCC must assess the public benefit that is 

expected to flow from the authorised conduct. 

Efficiencies 

6.45 Qantas submits that if the proposed conduct is authorised the most efficient 
and lowest cost producer (whether Australian or Singaporean) could be 
matched to the specific cost and demand features of a route. Qantas submits 
that this will improve utilisation of aircraft across the joint network and result 
in more efficient group structure that is able to offer highly competitive fares 
to consumers. 

6.46 Further, Qantas submits that Jetstar has significant value based carrier 
expertise which will be offered to Orangestar under the proposed 
arrangements. Qantas submits that cooperation between Jetstar and Orangestar 
will permit savings from economies of scale (maintenance, reservations 
systems, training, etc).  

6.47 Qantas submits that cooperation between Jetstar and JA will enable Jetstar to 
take advantage of JA’s presence in the market and thereby significantly 
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reduce the distribution risk involved in establishing a presence for Jetstar’s 
long haul services in a new market.  

6.48 For example, Qantas submits that JA has an established distribution base in 
Thailand which can be leveraged to cooperatively market both services from 
Thailand to Singapore and new direct routes from Australia to Thailand 
(Jetstar long haul) such as Melbourne-Bangkok and Sydney-Phuket. 

ACCC’s views 

6.49 The ACCC considers that the cooperation agreement is likely to increase the 
efficiency of Qantas and Oranegstar operations. By combining their cost 
bases, sharing facilities and expertise, Qantas and Orangestar are likely to 
increase the cost efficiency of their operations.  

6.50 Further, cooperation between the two entities is likely to result in 
administrative cost savings by combining the Qantas and Orangestar cost 
bases on administrative tasks such as joint itineraries and marketing 
initiatives.  

6.51 Similarly, the ACCC considers that Qantas may experience cost savings from 
efficiency gains obtained by cooperating with Orangestar and being able to 
leverage off JA’s established distribution networks in Asia when marketing 
Jetstar long haul services in this region.  

6.52 The ACCC notes that such benefits are likely to be realised more prominently 
by Orangestar, given its current financial position, size and reduced 
experience in comparison to Qantas. However, Qantas is likely to benefit from 
JA’s established systems in Asia and any benefits accrued to Orangestar, will 
also be passed on to Qantas by virtue of its interests in Orangestar.  

6.53 However, the ACCC considers that some of the efficiency benefits accrued 
from the proposed arrangements would not be benefits to Australians.   

Joint Itineraries 

6.54 Qantas submits that cooperation with Orangestar may make it more likely for 
the two entities to offer itineraries that they could not offer alone. At present 
Qantas flies to Singapore, Bangkok, Hong Kong, Manila and Jakarta. Qantas 
submits that coordination with Orangestar would allow consumers to access 
competitively priced multi-destination itineraries without “backtracking”.  

6.55 For example, Qantas submits that with cooperation, an Australia consumer 
could travel: 

i. Brisbane to Manila on Qantas, Manila to Singapore on JA and then 
Singapore back to Brisbane on Qantas; and 

ii. Sydney to Jakarta on Qantas, Jakarta to Singapore on Valuair and then 
return to Sydney on Qantas. 
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6.56 Qantas submits that these examples could only expand in conjunction with the 
Qantas Group commencing and expanding long-haul operations between 
Australia and Asia and the Pacific. 

ACCC’s views 

6.57 The ACCC considers that the proposed cooperation agreement will enable 
Qantas and Orangestar to offer a more multi-destination, convenient and 
competitively priced packages to consumers, than is currently offered by the 
two entities. Cooperation will enable Qantas and Orangestar to align their 
services so that consumers have connecting flights and can reach particular 
destinations as a part of one package.   

6.58 The ACCC notes that with, or without the cooperation agreement, consumers 
will still be able to access multiple destinations on a Qantas/Orangestar 
carrier, however they are not likely to receive a combined itinerary, their 
services are less likely to be aligned and they are less likely to be offered the 
same type of package deals.  

New routes & Greater Frequency 

6.59 Qantas submits that the proposed agreement may enable new routes between 
Australia and Singapore/Asia to be opened up for the benefit of consumers. 
Qantas submits that such routes may previously have been uneconomic, or 
simply not available due to bilateral restrictions.  

6.60 In addition, Qantas submits that the proposed agreement may result in greater 
frequencies being added to exiting routes. 

ACCC’s views 

6.61 The ACCC considers that Qantas’ claim that the cooperation agreement may 
enable new routes between Australia and Singapore/Asia to be opened up, 
which may previously have been uneconomic, or simply not available due to 
bilateral restrictions, to be a benefit flowing from the ability to align schedules 
and efficiency savings accrued from the arrangements. These benefits have 
already been recognised. 

6.62 With regard to Qantas’ submission that the proposed conduct may result in 
greater frequencies being added to existing routes, the ACCC is of the view 
that Qantas has not substantiated this claim and as such this benefit has not 
been accepted.  

Future Operations 

6.63 Qantas submits that Jetstar is looking at expanding its product offering to 
include long haul services under the Jetstar brand to predominantly Asian and 
Pacific leisure oriented destinations in late 2006.  

6.64 Qantas states that the proposed initial network will include new direct services 
between Australia and countries such as Thailand (Bangkok and Phuket) and 
Vietnam (Ho Chi Minh City). It submits that in the future there is a strong 
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possibility that the network will include destinations in Malaysia, the 
Philippines, Taiwan, China and Korea. 

6.65 Qantas submits that, subject to commercial and regulatory considerations, 
Qantas would be more likely under the factual to place its “QF” code on 
Orangestar services. Qantas submits that this could significantly improve 
trade and relations between Australia and countries such as Vietnam, India or 
Cambodia.  

6.66 Qantas states further, that it could also extend the scope of the Qantas 
Frequent Flyer Program to enable Australian consumers to earn and/or redeem 
points on more intra Asian services.  

ACCC’s view 

6.67 The ACCC considers that there may be some benefit in consumers being able 
to acquire/redeem frequent flyer points on new services introduced by Qantas 
and Orangestar in the future and which may have the “QF” code. However, 
the ACCC notes that Qantas and Orangestar could enter into a code share 
agreement, outside of the proposed arrangements to realise this benefit. 
Overall the ACCC considers this to be a marginal benefit from the 
arrangements.  

6.68 Further, the ACCC expects that in the circumstances outlined above, Qantas 
will clearly disclose to consumers which carrier will be operating the 
particular service. This will ensure that consumers are not misled by the 
application of the “QF” code on Qantas code share services, where another 
carrier provides the service.  

6.69 Qantas has claimed that trade and relations with countries such as Vietnam, 
India or Cambodia could be significantly improved by the “QF” code being 
placed on Orangestar services. The ACCC considers that Qantas has not 
substantiated this claim and as such the ACCC does not accept this as a public 
benefit. 

Mid-point carriers 

6.70 Qantas submits that, under the proposed arrangements, JA and Valuair 
services could feed extra traffic to Qantas’ existing ports. Qantas submits that 
this will enable it to better compete with strong mid-point carriers. 

ACCC’s views 

6.71 The ACCC considers that there is a possibility that the proposed conduct may 
result in extra traffic being fed to Qantas’ existing ports, however, this is 
likely to represent a small number of passengers and only have a limited 
impact on Qantas’ ability to compete better with mid point carriers.  
Therefore, any benefit in this regard would be minimal.  
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National Interest 

6.72 Qantas submits that in the Qantas/Air New Zealand decision, the Australian 
Competition Tribunal recognised in the complex and dynamic global aviation 
industry, “any alliance which will strengthen Qantas’ ability to compete on 
the international scene will be in the national interest, and therefore a public 
benefit, so long as there is no significant detriment from such alliance which 
outweighs the benefit.” 

6.73 Qantas submits that the proposed cooperation agreement between Qantas and 
Orangestar satisfies the net benefit test postulated by the Tribunal. Qantas 
submits that the overall result of allowing intra-group cooperation will be an 
enhanced and stronger international airline for Australia, with a better 
capability to provide a comprehensive international network to Australians 
travelling overseas and to travellers coming to Australia. 

ACCC’s views 

6.74 The ACCC notes that Qantas is a viable and competitive carrier and would be 
likely to remain a viable and competitive carrier without the proposed 
arrangements. 

6.75 The ACCC further queries the “national champion” argument when based on 
the premise that shielding businesses from competition assists that business in 
the international market. The ACCC considers that very often the opposite 
will apply. 

6.76 The ACCC notes that the Australian Competition Tribunal’s recognition of a 
national interest benefit in the Qantas/Air New Zealand decision was qualified 
to the extent that any such national interest benefit would only be a public 
benefit so long as there was no detriment which outweighed the benefit. 

6.77 In this instance any increased ability from the arrangement for Qantas to 
compete internationally would arise from efficiency and logistic benefits 
which the ACCC has already recognised. 

Balance of public benefits and detriments 

6.78 Overall, the ACCC is satisfied that the proposed cooperation agreement is 
likely to result in the following public benefits: 

 increased efficiency in the operation of the Qantas and Orangestar 
businesses; and  

 the ability to offer more cost effective, multi-destination packages to 
consumers.  

6.79 The ACCC is of the view that there are likely to be limited anti-competitive 
detriments arising from the proposed arrangements. 

6.80 On balance, the ACCC is satisfied that the public benefits likely to arise from 
the proposed arrangements will outweigh the likely public detriments. 
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6.81 While the applicant could have provided more information in support of its 
claimed benefits, given the low detriment identified above, the ACCC is 
satisfied that the arrangements provide a net benefit.  

6.82 Accordingly, the ACCC proposes to grant authorisation to applications 
A40107, A40108 and A40109. 

Conditions 

6.83 TA submitted that if the ACCC decides to grant authorisation to the proposed 
cooperation agreement, that it should impose conditions to reduce the anti-
competitive effects of the arrangements. TA outlined in its submission 
(summarised at 4.23) several specific conditions that it considers should be 
attached to the relevant authorisation.  

6.84  The ACCC normally considers the inclusion of conditions in an authorisation 
in circumstances where there is some uncertainty as to the level of 
competition that might occur, or the public benefits that might accrue under 
the conduct concerned. In this instance, the ACCC considers that the proposed 
conduct is likely to result in a net public benefit, and as such it is not 
necessary to assess the merit of the conditions proposed by TA.  

Term of authorisation 

6.85 Sub-section 91(1) of the Act allows the ACCC to grant authorisation for a 
specific period of time. 

6.86 The applicant is seeking authorisation for an indefinite period, or at least ten 
years.  

6.87 DOTARS submits that the global aviation market is volatile and dynamic and 
accordingly the ACCC should consider authorising the proposed conduct 
subject to a fixed review period. DOTARS suggests that a review period of   
3-5 years would be reasonable. 

6.88 Similarly, SA submits that if the ACCC grants the authorisations they should 
be time limited to provide for periodic review.  

6.89 Consistent with views of interested parties and previous ACCC 
determinations concerning alliances between airlines, the ACCC proposes to 
grant authorisation to the arrangements for a period of five years. 

6.90 In general, authorising arrangements for a limited time period allows the 
ACCC, at the end of the period of authorisation, to evaluate whether the 
public benefits upon which its decision is made actually eventuate in practice 
and the appropriateness of the authorisation in the current market 
environment.  

6.91 It is open for an applicant to re-apply for authorisation prior to the expiration 
of an authorisation.  In the event that an application for re-authorisation is 
received by the ACCC, whether re-authorisation should be granted would be 
considered based on the circumstances at that time. 
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6.92 In addition, the ACCC may review the authorisation prior to the expiry of the 
authorisation if there has been a material change of circumstance since the 
authorisation was granted.   
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7.   Draft Determination 

7.1 On 26 April 2006, Qantas Airways Limited and its subsidiaries (Qantas) 
lodged applications for authorisation A40107, A40108 and A40109 for a 
cooperation agreement between itself and Orangestar Investment Holdings Pte 
Ltd (Orangestar). 

7.2 Orangestar is the holding company of Jetstar Asia and Valuair. 

7.3 Application for authorisation A40107 was made under sub-section 88(1) of 
the Act for the granting of an authorisation under that section: 

• to make a contract or arrangement, or arrive at an understanding, where a 
provision of the proposed contract, arrangement or understanding would 
be, or might be, an exclusionary provision within the meaning of section 
45 of the Act; 

• to give effect to a provision of a contract, arrangement or understanding 
where the provision is, or may be, an exclusionary provision within the 
meaning of the section 45 of Act. 

7.4 Application for authorisation A40108 was made under sub-section 88(1) of 
the Act for the granting of an authorisation under that section: 

 to make a contract or arrangement, or arrive at an understanding, where a 
provision of which would have the purpose, or would have or might have 
the effect, of substantially lessening competition within the meaning of 
section 45 of the Act; 

 to give effect to a provision of a contract, arrangement or understanding 
where the provision has the purpose, or has or may have the effect, of 
substantially lessening competition within the meaning of section 45 of 
the Act. 

7.5 Application for authorisation A40109 was made under sub-section 88(8) of 
the Act for the granting of an authorisation under that subsection: 

 to engage in conduct that constitutes or may constitute the practice of 
exclusive dealing.  

7.6 In essence, Qantas is seeking authorisation to enter in to a cooperation 
agreement with Orangestar to coordinate their flying operations and activities 
in any way. Qantas has sought authorisation for the arrangements for an 
indefinite period, or at least 10 years.  

Statutory test 

7.7 For the reasons outlined in part 6 of this draft Determination, the ACCC is 
satisfied, pursuant to sub-section 90(8) of the Act, that the proposed conduct 
for which authorisation is sought under sub-section 88(1) would result, or be 
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likely to result, in such a benefit to the public that the proposed contract, 
arrangement or understanding ought to be authorised.   

7.8 The ACCC is also satisfied, pursuant to sub-section 90(6) of the Act, that the 
conduct:  

• would be likely to result in a benefit to the public, and 

• that this benefit would outweigh the detriment to the public constituted by 
any lessening of competition that would be likely to result from the 
proposed contract, arrangement or understanding. 

Conduct proposed to be authorised 

7.9 The ACCC proposes to grant authorisation to a cooperation agreement 
between Qantas and Orangestar, as outlined in applications A40107, A40108 
and A40109 for a period of five years. 

Interim authorisation 

7.10 At the time of lodging applications A40107, A40108 and A40109, Qantas 
sought interim authorisation for the proposed arrangements. On 24 May 2006, 
the ACCC granted interim authorisation for the implementation of the 
cooperation agreement, on the condition that Qantas does not reach an 
agreement with Orangestar: 

1.  for either Qantas or Orangestar to withdraw from overlapping routes; 

2.  for Qantas and Orangestar to allocate existing capacity on          
overlapping routes; 

3.  for either Orangestar or Qantas not to enter routes to/from Australia.  

7.11 The ACCC has revisited the applicant’s request for interim authorisation. The 
ACCC now grants interim authorisation for the entirety of the proposed 
arrangements. Interim authorisation allows the applicants to engage in the 
conduct for which interim authorisation was granted, while the ACCC 
considers the merits of the substantive applications for authorisation. 

7.12 Interim authorisation will continue to protect the arrangements from action 
under the Act until the final determination comes into effect or until interim 
authorisation is revoked.  




