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Executive Summary 
On 12 December 2005, the Container Logistics Action Group (CLAG), on behalf of its 
members, lodged an application for authorisation (A30242) with the Australian 
Competition and Consumer Commission (the ACCC). 

The proposed arrangements 

CLAG is seeking authorisation to collectively negotiate on behalf of its present and 
future members with P&O Ports and Patrick (the stevedores) at Port Botany. The 
proposal is that negotiations will take place separately between CLAG and P&O; and 
CLAG and Patrick. Matters for negotiation are in relation to access to the terminal; and 
the terms, prices and conditions of a range of services supplied by the stevedores. 

Assessment of benefits and detriments 

The ACCC considers collective bargaining agreements which set uniform terms and 
conditions are likely to lessen competition. However, the ACCC considers that there 
are a number of industry specific factors and features of the proposed arrangements 
which will serve to mitigate the effect on competition:  

 
 the current level of negotiation between CLAG members and stevedores, with 

respect to those terms on which they are seeking to negotiate, is low 

 participation in the proposed arrangements would be voluntary for all parties   

 the proposed arrangements would be accessible to new entrants, and 

 the proposed arrangements do not include boycott activity.  
  
The ACCC also considers that due to features of the container stevedoring services 
market, such as its high concentration and barriers to entry, the stevedores will continue 
to maintain a high degree of control over any negotiations with or without the proposed 
collective bargaining arrangements. Therefore, the ACCC considers that any detriment 
which may arise from the conduct is likely to be minimal.  

The ACCC considers that the proposed arrangements will result in some public benefit. 
The ACCC considers that greater input by CLAG into dealings with the stevedores will 
result in more efficient outcomes for the container supply chain, the benefits of which 
will be passed on to consumers.  

Consequently, the ACCC concludes that the public benefits likely to result from the 
proposed arrangements will outweigh the anti-competitive detriment. 

Determination 

The ACCC therefore grants authorisation to application A30242 for a period of five 
years. 

 



 ii

Table of Contents 

1. INTRODUCTION...............................................................................................................1 
2. BACKGROUND.................................................................................................................2 

Port Botany................................................................................................................................... 2 
The Australian stevedoring industry............................................................................................. 2 
The container transport supply chain............................................................................................ 3 
Vehicle booking services (VBS) .................................................................................................. 4 
Container transport in Sydney ...................................................................................................... 5 
CLAG ........................................................................................................................................... 6 

3. CLAG’S APPLICATION AND SUPPORTING SUBMISSION................................................7 
Introduction .................................................................................................................................. 7 
The proposed arrangements.......................................................................................................... 7 
CLAG’s submission in support of its application......................................................................... 9 

4. INTERESTED PARTY SUBMISSIONS PRIOR TO THE DRAFT DETERMINATION.............12 
Alltrans Container Park Pty Ltd (Alltrans) ................................................................................. 12 
Australian Peak Shippers Association Inc (APSA) .................................................................... 12 
Customs Brokers & Forwarders Council of Australia Inc. (CBFCA) ........................................ 12 
Direct Selling Association of Australia Inc (DSAA).................................................................. 12 
NSW Road Transport Association Inc (NSWRTA) ................................................................... 12 
P&O Ports................................................................................................................................... 13 
Shipping Australia Limited (SAL) ............................................................................................. 14 
Sydney Ports Corporation (Sydney Ports) .................................................................................. 14 

5. DRAFT DETERMINATION..............................................................................................15 
Submissions from interested parties in response to the draft determination............................... 15 

6. STATUTORY PROVISIONS .............................................................................................17 
7. ACCC ASSESSMENT – RELEVANT MARKETS..............................................................18 

Submissions on the relevant markets.......................................................................................... 18 
ACCC assessment of the relevant markets ................................................................................. 19 

8. ACCC ASSESSMENT- FUTURE WITH-AND-WITHOUT (THE COUNTERFACTUAL) ......22 
Submissions on the counterfactual ............................................................................................. 22 
ACCC consideration of the counterfactual ................................................................................. 23 

9. ACCC ASSESSMENT – ANTI-COMPETITIVE DETRIMENT ...........................................24 
Submissions on anti-competitive effect...................................................................................... 24 
ACCC assessment of anti-competitive detriment ....................................................................... 25 
Conclusion on anti-competitive effect of the proposed arrangements........................................ 29 

10. ACCC ASSESSMENT – PUBLIC BENEFITS....................................................................30 
Improved input into prices, terms and conditions....................................................................... 30 

11. BALANCE OF PUBLIC BENEFITS AND DETRIMENTS.....................................................33 
12. LENGTH OF AUTHORISATION ......................................................................................34 
13. DETERMINATION ..........................................................................................................35 

The application ........................................................................................................................... 35 
Statutory test............................................................................................................................... 35 
Conduct authorised..................................................................................................................... 36 
Conduct not authorised............................................................................................................... 36 
Effective date of the determination............................................................................................. 37 

 

 



 1

1. Introduction 

1.1 The Australian Competition and Consumer Commission (the ACCC) is the 
independent Australian Government agency responsible for administering the Trade 
Practices Act 1974 (the TPA). A key objective of the TPA is to prevent anti-
competitive conduct, thereby encouraging competition and efficiency in business, 
resulting in a greater choice for consumers in price, quality and service. 

1.2 The TPA, however, allows the ACCC to grant immunity from legal action for anti-
competitive conduct in certain circumstances. One way in which parties may obtain 
immunity is to apply to the ACCC for what is known as an ‘authorisation’. Broadly, 
the ACCC may ‘authorise’ businesses to engage in anti-competitive arrangements or 
conduct where it is satisfied that the public benefit from the arrangements or conduct 
outweighs any public detriment.   

1.3 The ACCC conducts a public consultation process before making a decision to grant 
or deny authorisation. Upon receiving an application for authorisation, the ACCC 
invites interested parties to lodge submissions outlining whether they support the 
application or not, and their reasons for this.  

1.4 The TPA requires that the ACCC then issue a draft determination in writing proposing 
either to grant the application (in whole, in part or subject to conditions) or deny the 
application.  In preparing a draft determination, the ACCC will take into account any 
submissions received from interested parties.   

1.5 Once a draft determination is released CLAG, or any interested party, may request that 
the ACCC hold a conference. The ACCC will also invite written submissions on the 
draft. 

1.6 The ACCC then reconsiders the application taking into account the comments made at 
the conference and any further submissions received and issues a written final 
determination. Should the public benefit outweigh the public detriment the ACCC 
may grant authorisation. If not, the authorisation may be denied. However, in some 
cases it may still be possible to grant authorisation where conditions can be imposed 
which sufficiently increase the public benefits and decrease the detriment. 

1.7 The draft determination proposing to grant authorisation was released on 
17 May 2006. Following the release of the draft, two submissions were received. A 
conference was not requested.  

1.8 This document is a final determination in relation to an application for authorisation 
lodged with the ACCC (A30242) by the Container Logistics Action Group (CLAG). 
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2. Background 

2.1 CLAG’s application for authorisation relates to the Port Botany container terminal in 
Sydney. Specifically, the focus is on the land-side interface between the port and 
connecting transport services.  

Port Botany 

2.2 Port Botany is Australia’s second largest port, handling approximately 28 per cent of 
the nation’s containers.1  

2.3 The NSW Government considers that rising levels of container activity mean the port 
could reach capacity by 2009. To guarantee that port infrastructure keeps pace with 
trade growth, in 2005 the NSW Government approved a staged expansion which will 
almost double Port Botany’s container handling capacity.2 

The Australian stevedoring industry  

2.4 Traditionally, stevedores load and unload containers (and other forms of cargo) onto 
and off ships.  However, stevedores are increasingly earning revenue from the 
provision of ancillary services such as storage, maintenance and re-positioning of 
containers.3  

2.5 Another area of change is that transport logistics is becoming more vertically 
integrated. In addition to stevedoring, the two stevedores currently operating at Port 
Botany - P&O Ports Ltd (P&O) and Patrick Stevedore Holding Pty Ltd (Patrick) - 
offer transport services.4 

2.6 Australian stevedoring services are provided by firms that own container-handling 
equipment but lease berth space from port authorities. The relevant authority for Port 
Botany is the Sydney Ports Corporation. Typically, the lease arrangements that 
underpin access to berth space at Port Botany are exclusive and generally between 20 
to 25 years in duration.5   

Regulation of container stevedoring  
2.7 The ACCC performs a monitoring role under section 95ZF of the TPA in relation to 

the prices, costs and profits of container terminal operator companies at the ports of 
Adelaide, Brisbane, Burnie, Fremantle, Melbourne and Sydney. 

2.8 In container stevedoring, the standard international unit of measurement –the twenty-
foot equivalent unit (TEU) - is expressed in terms of the size of the container. There 
are two container sizes; 20 foot (one TEU) and 40 foot (two TEUs). There is a general 
trend in the industry towards the increased use of 40 foot containers. This has the 

                                                 
1 ACCC, Container Stevedoring Monitoring Report no. 7 (November 2005), paragraph 2.2. 
2 NSW Department of Planning website http://www.planning.nsw.gov.au/plansforaction/botanybay.asp 
(accessed March 2006).  
3 ACCC, above n 1, paragraph 2.2. 
4 Both P&O and Patrick have recently undergone changes of ownership. 
5 Productivity Commission, International Benchmark of Container Stevedoring, Commission Research Paper 
(July 2003), p. 141.  



 3

effect of increasing the number of TEUs and reducing average revenue expressed per 
TEU. 

2.9 Recent data published by the Bureau of Transport and Regional Economics (BTRE),6 
and used by the ACCC in carrying out its monitoring role,7 reveals that container 
volumes at Australia’s major ports have grown strongly over the past few years. 
Annual tonnages have increased from 2.4 million TEUs in 1998-99 to 4.8 million 
TEUs in 2004-05 at an average compound growth rate of about 9.3 per cent per year 

2.10 The results of the ACCC’s monitoring program for 2004-05 led the ACCC to 
conclude that there are some concerns about the extent of competition in the industry:8 

 continued high rates of return in the face of rising costs and slower productivity 
growth may not be consistent with efficient market outcomes  

 revenue from ancillary services, such as container storage and vehicle booking 
services (VBS) has increased substantially in recent years 

 through the provision of container storage services and the administration of VBS, 
Patrick and P&O have a major role in managing the land-side interface between 
the port and connecting transport modes. Both companies also provide road and 
rail transport services and may have the incentive and the ability to use their 
dominant position as stevedores at the expense of other transport operators, and 

 expressions of interest to enter the stevedoring industry demonstrate that the 
industry is potentially contestable, but difficulties in securing the rights to 
establish a third stevedoring operation suggest that entry is not easy.  

The container transport supply chain   

2.11 The supply chain has a number of participants who contract with each other to 
facilitate the transport of containers to and from Australia. These participants are: 
exporters, freight forwarders, shipping companies, port authorities, stevedores, 
customs brokers, container transporters and importers. The contractual arrangements 
are summarised below and depicted in Diagram 1.  

2.12 Shipping companies provide containerised freight services to importers and exporters. 
It depends on the terms of a particular transaction as to whether the shipping company 
contracts with the importer (purchaser) or exporter (supplier).  

2.13 Shipping companies and importers / exporters may contract directly with each other, 
but more often via a freight forwarder who acts as an intermediary in the supply chain.  

2.14 Shipping companies contract with stevedores for the provision of services - the 
primary one being the loading and unloading of a ship’s containers.  

2.15 Container carriers enter into arrangements with importers / exporters for the transport 
of containers to and from the port. This contract may be direct, but is usually through 

                                                 
6 BTRE, Waterline (October 2005). 
7 ACCC, above n 1, paragraph 2.2.2. 
8 ACCC, above n 1, Summary and conclusions.  
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an intermediary – a customs broker for an import container, or a freight forwarder for 
an export container. 

2.16 Container carriers enter into a relationship with stevedores to gain access to a terminal 
to pick-up or drop-off containers.  

Vehicle booking services (VBS) 

2.17 Vehicle booking services, or vehicle booking systems (VBS) are systems which 
facilitate access to terminals for container carriers. At Port Botany, there are two VBS 
in operation – each of the stevedores owns and operates their own system. The terms 
‘VBS’ or ‘the VBS’ will be used when referring to the vehicle booking systems 
operated independently by P&O and Patrick. 

2.18 Road container carriers access the terminal by subscribing to the relevant VBS (a 
majority of carriers at Port Botany would subscribe to both P&O and Patrick’s VBS). 
Carriers who register for a VBS pay a subscription fee and are then able to book 
designated time slots to gain access to the terminal. Prior to the introduction of VBS in 
the 1990s, access to the terminal was on a random basis.  

2.19 P&O at Port Botany also operate a stand-by queue. Carriers can join the queue and 
terminal entry is provided at times that do not adversely affect carries arriving on time 
for booked VBS slots.   
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Container transport in Sydney  

2.20 Of the 1.3 million TEUs transported through Port Botany in 2004/05, approximately 1 
million (80 per cent) were conveyed by road to and from the port. The remainder, 
approximately 250,000 (20 per cent), were transported by rail.9  

2.21 CLAG’s application for authorisation focuses on road container carriers and their 
relationship with the stevedores. Road container transport is undertaken by 
approximately 230 container carriers. Container carrying trailers have specialised 
dimensions and pins that allow for the safe carriage of 20-foot and 40-foot containers. 
A standard size trailer can carry two TEUs whilst a b-double can carry three TEUs.  

2.22 Firms which provide container transport range in size from single vehicle owner-
operators to integrated logistics companies with large fleets of vehicles.  

2.23 Due to concerns about the growth of Port Botany and road congestion, in December 
2004 the NSW Government set up the Freight Infrastructure Advisory Board (FIAB). 
Its aim was to prepare a framework for increasing the share of container freight 
transported by rail to 40 per cent by 2011. The FIAB report was released in July 

                                                 
9 Sydney Ports, submission to the ACCC (2 February 2006), attachment. 
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200510 and proposes a network of intermodal terminals throughout Sydney. The NSW 
Government is yet to adopt a final plan for the proposed strategy.  

CLAG 

2.24 CLAG is comprised of various industry participants who use the stevedoring services 
at Port Botany, whether directly or through intermediaries in the supply chain.  

2.25 CLAG was formed in late 2004 and presently has 25 members. Its current membership 
consists of 16 container carriers, two customs brokers who also provide carrier 
services, two customs brokers, four freight forwarders and one importer / exporter. 
CLAG has submitted that it has consulted widely with industry and is in a continuing 
dialogue with potential members.11  

2.26 CLAG has submitted that its members undertake approximately one third of the 
container movements to and from Port Botany.12 P&O consider that CLAG has a 
16 per cent share of Port Botany road movements.13  

                                                 
10 Freight Infrastructure Advisory Board, Railing Port Botany’s Containers (July 2005). 
11 CLAG, submission to the ACCC (29 March 2006), p1. 
12 CLAG, submission to the ACCC supporting application (December 2005), paragraph 3.18. 
13 P&O Ports, submission to the ACCC (February 2006), Schedule of comments.  



 7

3. CLAG’s application and supporting submission 

Introduction  

3.1 On 12 December 2005, CLAG, on behalf of its present and future members, lodged an 
application for authorisation (A30242) with the ACCC.  

3.2 CLAG is seeking authorisation to collectively negotiate on behalf of its present and 
future members with P&O Ports and Patrick at Port Botany.  

3.3 In addition to a supporting submission, CLAG provided submissions to the ACCC on 
27 and 29 March 2006. A copy of CLAG’s application and its supporting submissions 
are available from the ACCC’s public register. The main issues are outlined below.  

3.4 Collective negotiation (or collective bargaining) refers to an arrangement where two or 
more competitors in an industry come together to negotiate terms and conditions with 
a supplier or a customer (the counterparty). 

3.5 Collective negotiation arrangements will ordinarily raise concerns under the 
competition provisions of the TPA as they involve agreements between competitors, 
often in relation to pricing. 

3.6 As outlined in section 1, the authorisation process in the TPA allows businesses to 
obtain protection for such arrangements where it can be shown that the public benefits 
flowing from an arrangement will outweigh the public detriments.  

The proposed arrangements 

3.7 CLAG has applied for authorisation to: 
 

 collectively negotiate on behalf of its present and future members with the 
stevedores, and  

 enter into and give effect to agreements between CLAG, its members and the 
stevedores.14  

 
3.8 The proposal is that negotiations will take place separately between CLAG and P&O 

Ports; and CLAG and Patrick. It is not proposed that CLAG will enter into joint 
negotiations with both P&O Ports and Patrick. Having noted this, the term ‘the 
stevedores’ will be used when referring to P&O Ports and Patrick.  
 

3.9 The application covers negotiations with respect to other transport sites owned or 
operated by the stevedores which facilitate the movement of containers through Port 
Botany.15   

                                                 
14 CLAG’s initial application also made reference to giving effect to arrangements with shipping companies – 
see Form B 2(a). However, in its submission to the ACCC on 29 March 2006, CLAG confirmed that it is not 
seeking authorisation to negotiate with shipping companies under the present application – see p3.  
15 CLAG, submission to the ACCC (29 March 2006), p1-2. 
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3.10 Matters for negotiation are the terminal access conditions for container carriers; and 
the terms, prices and conditions of a range of services supplied by the stevedores. 
CLAG has submitted that specific issues it would like to negotiate include:16 

 
 number of days of free availability 

 treatment of Saturdays as days of availability 

 treatment of public holidays as days of availability 

 differential treatment of peak container periods for days of availability 

 storage charges 

 container washing charges 

 VBS subscription or timeslot charges 

 storage charges for containers subject to Customs and AQIS impediments   

 carrier costs for demurrage where terminal problems delay terminal entry and 
completion of receipt & delivery processes 

 penalties 

 demurrage costs and penalties arising from delays at empty container depots 
owned by stevedore affiliates 

 ownership of transparency of VBS timeslot allocations to all carriers 

 differential subscription charges and a storage handling rebate paid in Port 
Melbourne but not in Port Botany 

 access and service level agreements and charges for bulk stack run outs and run 
ins 

 establishment of a common stevedore / carrier definition for truck turnaround 
times 

 the provision of information from the stevedores to other stakeholders in the 
supply chain at Port Botany in respect of a wide array of access, costs, service 
levels, penalties, daily container movements and container inventories 

 carrier access arrangements and conditions at road / rail intermodal sites in 
metropolitan Sydney that may result from the NSW Government’s proposal to 
establish such sites at Minto, Enfield, Moorebank, Ingleburn, Eastern Creek and 
Menangle17 and 

 open access, shared services arrangements for the use and occupation of 
intermodal infrastructure established at such sites.  

 
3.11 CLAG has not applied for, and does intend to engage in, any collective boycott 

activity.  

                                                 
16 CLAG, submission to the ACCC supporting application (December 2005), paragraph 7.8.  
17 See discussion above at 12.23.  
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CLAG’s submission in support of its application  

The current arrangements 
3.12 CLAG’s focus is on the relationship between the stevedores and participants who 

require access to the Port Botany terminal in order to transport containers. This 
includes both container carriers (who have the direct relationship) and service 
providers who engage carriers - customs brokers, freight forwarders and importers / 
exporters.   

 
3.13 The VBS allows carriers to access the terminal by pre-booked time slots. Carriers 

subscribe to use the VBS by paying an annual subscription fee to the relevant 
stevedore. The fee payable depends on the subscription level required by the carrier – 
a higher fee improves carriers’ booking access. CLAG submits the individual VBS 
and access arrangements are standard form contracts which have been implemented by 
the stevedores without consulting industry stakeholders.  

 
3.14 CLAG considers that the stevedores exercise substantial market power through their 

ownership and operation of VBS, and through the access rules and conditions they 
impose upon carriers. 

 
3.15 CLAG has submitted that there are a number of specific concerns with the current 

operation of the land-side interface, including: 
 

 availability of VBS time slots during peak periods 

 storage charges, particularly days of free availability  

 imposition of penalties (‘no show’ and ‘wrong zone’) on a discretionary basis 
without employing a no-fault principle, and 

 stevedores giving preferential treatment to their transport affiliates.  

 
3.16 CLAG considers that the above processes and charges are increasing congestion at the 

terminal, are inefficient, and are intended to increase the stevedores’ profits rather than 
to create port discipline and efficiency.  

 
3.17 CLAG submits that its members are in an unfavourable bargaining position compared 

with the stevedores and are unable to negotiate on these issues.  
 
Counterfactual claimed by CLAG 

3.18 In order to assess an application for authorisation, the ACCC must make a reasonable 
forecast about how the relevant markets will react if authorisation is not granted. This 
forecast is referred to as the counterfactual. 

 
3.19 CLAG’s submission is that limited, if any, negotiation takes place between stevedores 

and other industry participants in relation to the stevedores’ services. This includes both 
the price of such services and their terms and conditions.  In its submission to the ACCC 
dated 29 March 2006, CLAG provided an example of the current negotiating practices of 
the stevedores. CLAG stated that it unsuccessfully tried to discuss P&O’s changes to the 
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Carrier Access Arrangements and Conditions before the most recent version came into 
force on 1 July 2005.  

 
3.20 CLAG submits that the stevedores do commonly have interviews with carriers; however 

these are to negotiate individual cases of penalties or charges. CLAG’s submission is that, 
absent the authorisation, there is little incentive for the stevedores to change their current 
practices.  

 
3.21 CLAG’s submission is that its members (and other firms within the market) do not 

have the resources to negotiate directly and individually with the stevedores. Without 
a collective initiative, it is not commercially justified for individual companies to 
attempt to negotiate lower charges and more liberal access terms.  

 
3.22 CLAG is also of the view that in the absence of the proposed collective action, it is likely 

that the number of container carriers in the market will be substantially reduced and that 
this will reduce the level of competition in the container carrying market.  

 
Public benefits claimed by CLAG  
3.23 CLAG submits that substantial public benefits will flow from the proposed conduct. 
 
3.24 CLAG’s view is that the present arrangements are inefficient and designed to increase 

the stevedores’ profits, rather than create port discipline. Broadly speaking, CLAG 
considers that collective negotiation will increase the efficiency of the operations at 
Port Botany, liberalise port access conditions and lower the stevedores’ service prices. 
These outcomes will then make imports cheaper and improve the competitiveness of 
Australian exporters.  

 
3.25 CLAG considers that collective negotiations could result in a reduction in the amounts 

charged by the stevedores for the services they provide, and also the penalties imposed 
in relation to the VBS. CLAG is of the view that presently these charges and costs are 
excessive.  

 
3.26 CLAG has provided calculations which estimate the annual additional costs incurred 

at Port Botany as a consequence of stevedore practices and charges.18 CLAG 
considers that negotiations will result in cost savings in the following areas: 

 
 storage costs 

 penalty charges 

 demurrage charges 

 VBS charges, and 

 administrative costs, additional capital investment and company overheads. 
 

                                                 
18CLAG estimates that $108 per import container is the additional amount incurred by service providers at Port 
Botany as a consequence of stevedore practices and charges. CLAG’s calculations were based on costs directly 
imposed by the stevedores plus indirect costs incurred by service providers.  



 11

3.27 CLAG submits that the container carrying market is very competitive and that any 
reductions in the charges currently imposed by the stevedores will be passed down the 
supply chain to consumers.  

 
3.28 CLAG considers that the ability to negotiate on these charges will result in a more 

transparent supply chain process.  
 
3.29 CLAG considers that other benefits which may flow from collective discussions are: 

stevedore efficiency improvements arising from a reduction in carrier complaints and 
an increase in the use of bulk stack runs, and a reduction in traffic congestion.  
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4. Interested party submissions prior to the draft determination 

4.1 The ACCC sought submissions from a wide range of interested parties. It also met 
with several interested parties. Submissions received are summarised below - 
complete copies of all non-confidential submissions are available on the ACCC’s 
public register and on its website.   

Alltrans Container Park Pty Ltd (Alltrans) 

4.2 Alltrans is a member of CLAG and fully supports the application for authorisation. 
Alltrans considers that the proposed negotiations will only result in beneficial 
outcomes and cannot see that it could lead to any detriment.  

4.3 Alltrans submits that the introduction of the VBS and the reduction of free terminal 
access have added an average amount of $140 to the cost of each TEU. 

Australian Peak Shippers Association Inc (APSA) 

4.4 APSA submits that it fully supports CLAG’s application for authorisation.  

4.5 APSA states that trucking companies, freight forwarders, customs brokers, importers 
and exporters have become frustrated with the stevedores regularly imposing new 
charges without providing details or justification.  

Customs Brokers & Forwarders Council of Australia Inc. (CBFCA) 

4.6 The CBFCA supports the application, noting that cost savings should be achieved as a 
result of CLAG’s proposed negotiations with the stevedores. As a result of the 
competitive nature of container logistics, the CBFCA sees that these savings will be 
passed onto consumers. 

4.7 The CBFCA also considers that efficiency improvements would benefit the stevedores 
who would also pass cost reductions on to intermediaries.  

4.8 The CBFCA does not consider that any detriment will result from authorisation.   

Direct Selling Association of Australia Inc (DSAA) 

4.9 The DSAA submit that they are substantial users of Port Botany and support the 
application for authorisation.  

NSW Road Transport Association Inc (NSWRTA) 

4.10 The NSWRTA represents a wide range of road transport operators, including 
container carriers. Approximately 95 Port Botany container carriers are members of 
the NSWRTA.  

4.11 The NSWRTA supports CLAG’s application for authorisation, believing it will 
deliver a net public benefit to the transport chain.  

4.12 The NSWRTA made the following observations in relation to the industry and the 
application for authorisation: 
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 the size of the container carrying industry in Sydney, combined with its growth 
rate19 and the value of containerised trade through Port Botany, justifies close 
government scrutiny and appropriate intervention to ensure the efficient operation 
of the transport chain 

 the current access arrangements and business rules do not adequately provide 
equity or reciprocal service level guarantees for carriers or their clients. The 
contracts also have the effect of transferring costs from the port to other areas of 
the supply chain and creating a market that is regulated by the constraints of the 
VBS and not market forces 

 P&O’s current access arrangements were developed and implemented without 
meaningful negotiation or input from NSWRTA 

 the existing forums for negotiating with the stevedores are of a piecemeal nature 
and have failed to yield productivity improvements for the container supply chain, 
and 

 authorisation from the ACCC would provide an opportunity for appropriate 
market driven incentives and penalties to be put in place on both carriers and 
stevedores so that the land-side interface works as efficiently as possible.  

P&O Ports  

4.13 Whilst P&O submits that it is not averse to carriers approaching it in a group to 
discuss terminal access conditions, it is of the view that CLAG’s application for 
authorisation should not be granted for a number of reasons:  

 CLAG has failed to demonstrate that the claimed public benefits outweigh the 
inefficiencies and anti-competitive impact that could by caused by the 
authorisation. P&O considers that the operations and practices of the stevedores 
are already highly efficient and disputes that there are efficiency gains to be 
generated through collective bargaining  

 CLAG’s cost savings calculations are seriously flawed20 

 CLAG is not sufficiently representative of interests in the transport chain, 
therefore piecemeal changes which may result from the proposed negotiations 
may disadvantage carriers who are not members of CLAG, and  

 P&O has doubts as to the real motivation behind CLAG’s application. P&O 
considers that CLAG’s conduct - when viewed as a whole - suggest that CLAG is 
pursuing its own private agenda rather than the broader public interest.  

4.14 P&O considers that the range of matters sought to be negotiated by CLAG is far too 
broad.  P&O submits that if authorisation is granted, negotiations should be limited to 

                                                 
19 The NSWRTA submits that the long-term growth rate in container transport though Port Botany is 7 per cent 
per annum.  
20 P&O submitted a detailed analysis of CLAG’s proposed cost savings, this issue will be discussed below in 
section 9.   
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the land-side interface21 and that all parties other than container carriers should be 
excluded.  

4.15 P&O’s submission also contained a number of relevant comments in relation to its 
VBS. In summary, the main points are that:  

 the VBS facilitates the provision of orderly access to the terminal  

 there are no restrictions upon carriers wishing to obtain a certain category of VBS 
subscription, provided they pay the appropriate annual deposit or fee, and 

 to encourage efficient carrier practices and offset avoidable costs, P&O issue “no 
show” and “wrong zone” fees to carriers who do not arrive for a booked time slot 
or who arrive at the incorrect time. 

Shipping Australia Limited (SAL) 

4.16 SAL is an industry body representing the interests of ship owners and shipping agents. 
SAL has serious concerns that authorising the proposed conduct would hinder the 
capacity to improve the efficiency of the Port Botany transport chain. 

4.17 While SAL agrees with CLAG that a number of issues raised in their submission need 
urgently addressing, SAL considers that CLAG’s present membership is too small to 
be representative of the interests in the transport chain.  

4.18 SAL submits that the benefits foreseen by CLAG could be more effectively achieved 
by a broader based representative group, such as the Port Botany Logistics Chain 
Steering Group.22 In SAL’s view, there are many factors which impact on the 
efficiency of the supply chain beyond the items listed by CLAG.  

4.19 SAL also considers that CLAG’s calculated cost savings could not be achieved 
without engaging in boycott activity.  

Sydney Ports Corporation (Sydney Ports) 

4.20 Sydney Ports considers that authorisation of a transport representative body to 
negotiate with the stevedores may assist with improved operational practices at Port 
Botany. This could result in a net public benefit. Sydney Ports is of the view that only 
one body should be given authorisation by the ACCC, but stated that it is not in a 
position to comment on who the appropriate organisation is.  

4.21 Sydney Ports commented that market forces in a strong competitive field would 
prevent CLAG’s members from failing to pass any cost savings to consumers. Sydney 
Ports considers that the proposed arrangements would be unlikely to result in a public 
detriment. 

                                                 
21 P&O’s submission listed matters which it considers should be specifically excluded- P&O Ports, submission 
to the ACCC (February 2006), paragraph 15.  
22 The establishment of this group was one of the recommendations contained in the FIAB report. See above, 
paragraph 12.23. 
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5. Draft determination 

5.1 The ACCC issued a draft determination on 17 May 2006, proposing to grant 
authorisation to application A30242 for a period of five years:  

 to allow CLAG, on behalf of its members, to negotiate with the stevedores in 
relation to terminal access conditions for container carriers; and the terms, prices 
and conditions of a range of services supplied by the stevedores, and  

 for CLAG, its members and stevedores to enter into and give effect to agreements 
between CLAG, its members and the stevedores in respect of the terms of supply 
of stevedoring services. 

Submissions from interested parties in response to the draft determination  

5.2 The ACCC received submissions from P&O and CLAG in response to the draft 
determination. A conference was not called.  

5.3 The two submissions received are summarised below. Complete copies of all non-
confidential submissions are available on the ACCC’s public register and on its 
website.   

Submission from P&O Ports 
5.4 P&O disagreed with the conclusions in the ACCC’s draft determination. P&O submits 

that CLAG has failed to establish any public benefit sufficient to warrant the grant of 
authorisation.  

5.5 P&O considers that the draft determination sets too low a threshold for a finding of 
public benefit. In P&O’s view the ACCC should not conclude that public benefit 
exists in mere possibilities which P&O considers are unsubstantiated. P&O’s 
comments on the ACCC’s assessment of the public benefits (particularly the issue of 
cost savings) will be discussed further in section 10 of this determination.   

5.6 P&O considers that if the ACCC grants authorisation, conditions which emphasise the 
voluntary nature of the arrangements should be included to minimise the 
anticompetitive potential of the proposal.   

5.7 Further, P&O submits that if authorisation is granted it should be limited in time to 
three years. P&O is of the view that three years is the appropriate time in light of the 
proposed legislative amendments concerning the establishment of a collective 
bargaining notification regime.  

Submission from CLAG 
5.8 The submission from CLAG was largely in response to P&O’s comments on the draft 

determination.  

5.9 CLAG confirmed its view that the stevedores push costs and excessive charges onto 
other members of the supply chain.  

5.10 CLAG rejects P&O’s comment that the public benefits accepted by the ACCC in the 
draft were unsubstantiated. CLAG states that it has collected a substantial volume of 
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information in relation to its application for authorisation. CLAG also pointed to 
interested party submissions supporting the application.  

5.11 CLAG considers that conditions are not justified as the voluntary nature of the 
arrangements is already specified by the ACCC.  

5.12 CLAG also considers that the proposed five year term is warranted given the number 
and complexity of the issues involved and the fact that CLAG must obtain information 
from a large number of relatively small companies.  
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6. Statutory provisions  

6.1 Application A30242 is made under section 88(1) of the TPA to make and give effect 
to arrangements that might substantially lessen competition within the meaning of 
section 45 of the TPA. In assessing an application made under section 88(1), the 
relevant test that CLAG must satisfy is outlined in section 90(6). 

6.2 Under section 90(6), the ACCC may grant authorisation in respect of a proposed 
contract, arrangement or understanding that may have the purpose or effect of 
substantially lessening competition if it is satisfied that: 

 the contract, arrangement or understanding would be likely to result in a benefit to 
the public, and 

 this benefit would outweigh the detriment to the public constituted by any 
lessening of competition that would be likely to result from the contract, 
arrangement or understanding. 

6.3 In deciding whether it should grant authorisation, the ACCC must examine the anti-
competitive aspects of the arrangements or conduct and the public benefits arising 
from the arrangements or conduct, weighing the two to determine which is greater. 
Should the public benefits or expected public benefits outweigh the anti-competitive 
aspects, the ACCC may grant authorisation. 

6.4 Public benefit is not defined by the TPA. However, the Australian Competition 
Tribunal (the Tribunal) has stated that the term should be given its widest possible 
meaning. In particular, it includes:  

…anything of value to the community generally, any contribution to the aims pursued by society 
including as one of its principle elements … the achievement of the economic goals of efficiency and 
progress.23 

6.5 Similarly, public detriment is not defined in the TPA but the Tribunal has given the 
concept a wide ambit. It has stated that the detriment to the public includes: 

…any impairment to the community generally, any harm or damage to the aims pursued by the society 
including as one of its principal elements the achievement of the goal of economic efficiency.24 

6.6 Section 88(10) of the TPA provides that an authorisation may be expressed so as to 
apply to or in relation to another person who becomes a party to the proposed 
arrangements in the future.  

6.7 Section 91(1) of the TPA allows the ACCC to grant authorisation for a specific period 
of time. 

                                                 
23 Re 7-Eleven Stores; Australian Association of Convenience Stores  (1994) ATPR ¶ 41-357 at 42677. 
24 Ibid at 42683. 
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7. ACCC assessment – Relevant markets 

7.1 The first step in assessing the public benefits and anti-competitive detriments of the 
proposed arrangements is to consider the relevant market(s) in which they occur. 

7.2 The ACCC may use market analysis to identify and measure the public benefit and 
anti-competitive detriment resulting from arrangements for which authorisation has 
been sought.  However, depending on the circumstances, the ACCC may not need to 
comprehensively define the relevant markets as it may be apparent that a net public 
benefit will or will not arise regardless of the scope of the defined market. 

Submissions on the relevant markets  

7.3 In its application CLAG stated that the following markets are relevant to the 
application: 

 stevedoring services 

 container carrying 

 the market for the imports of physical merchandise transported by container, and 

 the market for exports of physical merchandise transported by container.  

7.4 CLAG focused its discussion on the container carrying market - the main points are 
outlined below. 

7.5 The market is characterised by the essential requirement of transporting containers to 
and from locations which are subject to Australian Customs’ control.  

7.6 CLAG submits that the container carrying market is a sub-market of the transport 
market, which consists of four major modes; road, rail, air and sea. CLAG states that 
the transport of containers to and from Port Botany can be achieved by road or rail, 
but it is not clear to what extent CLAG considers that the different modes of transport 
are substitutable.  

7.7 CLAG states that in circumstances where importers and exporters bear excessive costs 
from the use of road container transport, there is an opportunity to shift their demand 
from road to rail. However, they also submit that very few importers and exporters 
have rail facilities which permit delivery or pick up directly to and from their 
warehouses. Rail container carriers must therefore act in concert with road transport 
operators to complete deliveries. Intermodal hubs which integrate the two modes of 
transport and allow for the combined use of rail and road are at various locations in 
Sydney.  

7.8 CLAG noes that in relation to road container transport, trailers that allow for the safe 
carriage of containers are substantially different from standard trailers.   

7.9 It also stated that the NSW Government has a policy objective of increasing the 
proportion of rail container transport from the current figure of 20 per cent25 to 40 per 

                                                 
25 See above, paragraph 12.20. 
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cent by 2011. To facilitate this, the FIAB report has recommended the development of 
several new intermodal sites throughout Sydney.26  

7.10 In its submission on the draft determination, P&O stated that it disagreed with the 
ACCC’s assessment of the container stevedoring services market, as set out at 7.22. 
However, P&O did not propose an alternative market definition. 

ACCC assessment of the relevant markets  

7.11 The ACCC is of the view that whilst it is not necessary to classify all the relevant 
markets, it is important for the ACCC’s assessment that general market parameters are 
defined.  

7.12 Market definition is purposive, meaning that markets may be defined differently 
depending on the conduct being considered.  

7.13 In this instance, the ACCC has identified two areas of competition that it considers 
most relevant to the present application. These are: 

 land-side container transport services at Port Botany, and  

 the supply of container stevedoring services at Port Botany. 

Land-side container transport services at Port Botany  
7.14 The ACCC considers that container transport is a segment of the broader transport 

industry. Container carrying has features setting it apart from transporters of general 
or other cargo. These include: 

 specialised equipment and facilities which allows for the carriage, loading and 
unloading, and storage of containers 

 the requirement to gain access to container terminals, usually through the use of a 
VBS, and 

 familiarity and compliance with customs and quarantine requirements.  

7.15 Containers are typically transported from the relevant port to a metropolitan location 
or vice versa; they do not generally travel large distances. The NSW Government 
estimates that 90 per cent of all import containers arriving at Port Botany are delivered 
within a 40 kilometre radius of the port, and that 85 per cent of all containers moving 
through Port Botany are packed or unpacked in Sydney.27 Therefore the relevant 
geographic scope is the movement of containers through Port Botany to locations 
around Sydney.  

7.16 Container transport through Port Botany is presently undertaken by both road 
(80 per cent) and rail (20 per cent). The ACCC notes that container transport has 
traditionally been a road transport task; however given the NSW Government’s policy 
objective, rail is likely to have an increasing presence for some customers.  

                                                 
26 See above, paragraph 12.23. 
27 NSW Department of Planning, Freight Solutions – Sydney Container Growth (2005).  
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7.17 While in some cases it may be appropriate to consider a wider market, for the present 
application the ACCC considers that the relevant market is the market for the transport 
of containers by road. This is given the current limited substitutability of rail, and the 
specialised nature of container transport.   

7.18 Based on the information before it, the ACCC considers that land-side container 
transport has a low level of market concentration. It has a large number of participants 
– approximately 230.  In addition, there does not appear to be one dominant carrier, a 
typical large carrier possesses less than five per cent of the market.28 The ACCC also 
notes that a number of interested parties agreed with CLAG’s submission that the 
container carrying market is competitive.  

7.19 This market appears to have relatively low barriers to entry.  

The supply of container stevedoring services at Port Botany 
7.20 The ACCC considers that the geographic scope of the relevant market in relation to 

the application is Port Botany. It notes that stevedoring markets are usually limited to 
their respective capital city or regional location, as there is limited inter-port 
competition. This is because of the large distances between ports and relatively high 
land transport costs. 

7.21 On the product side, the ACCC notes there is very limited substitutability between 
different forms of stevedoring, as evidenced by the establishment of specialised ports 
equipped to handle different forms of cargo. Therefore the ACCC considers that the 
product dimension relevant to the application is the market for container stevedoring 
services.   

7.22 While in some cases it may be appropriate to further narrow the market (for example a 
market in relation to vehicle booking services) given the wider scope of services 
which are the subject of the application (for example, storage charges) the ACCC 
proposes to proceed on the basis of a market for container stevedoring services at Port 
Botany.  

7.23 The ACCC considers that stevedoring services are supplied in markets that have a 
number of significant features including: 

 port facilities are often natural monopolies due to the limited availability of 
suitable sites for deep water ports and the high sunk costs of provision of port 
infrastructure such as berths and channels 

 Australia’s size and the distance between population centre means there is no 
large single port in Australia, instead there are several medium sized ports, and 

 the exclusive and long-term nature of lease arrangements can provide a significant 
barrier to potential new entrants into the stevedoring market. 

7.24 The ACCC considers a consequence of these features is that the incumbent stevedores 
enjoy significant advantages which serve to limit the establishment of new 
competitors in the market for the provision of stevedoring services. The ACCC 

                                                 
28 NSWRTA, Submission to the ACCC (17 March 2006). 
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considers that this has resulted in a concentrated market for the supply of container 
stevedoring services at Australian ports. 

7.25 In addition, the ACCC notes that there are no substitutes for CLAG members.  

7.26 The ACCC notes that the above features have created a significant imbalance of 
power between stevedores and container carriers.  
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8. ACCC assessment- Future with-and-without (the 
counterfactual) 

8.1 The ACCC applies the ‘future with-and-without test’ established by the Tribunal29 to 
identify and weigh the public benefit and anti-competitive detriment generated by 
arrangements for which authorisation has been sought. 

8.2 Under this test, the ACCC compares the public benefit and anti-competitive detriment 
generated by arrangements in the future if the authorisation is granted, with those 
generated if the authorisation is not granted. This requires the ACCC to make a 
reasonable forecast about how the relevant markets will react if authorisation is not 
granted. This forecast is referred to as the counterfactual. 

Submissions on the counterfactual 

Pre draft determination 
8.3 CLAG’s submission on the counterfactual was outlined in section 4. In summary, it 

submits that the likely counterfactual is that the stevedores will not alter their current 
practices and charging regime at Port Botany and will continue their practice of not 
negotiating with individual small and medium logistics service providers.   

8.4 P&O disagreed with CLAG’s view on the counterfactual, stating: 

 P&O does not treat small and medium carriers any differently from large carriers, 
and 

 the original terms and conditions governing access to Port Botany were developed 
after extensive consultation with the NSWRTA.  

 
8.5 The NSWRTA stated that the current access arrangements to Port Botany were 

developed by P&O without meaningful negotiation or input from the NSWRTA. The 
NSWRTA also described the present system as involving piecemeal discussions which 
have failed to achieve cost or productivity improvements for the supply chain.  

Post draft determination  

8.6 In the draft determination, the ACCC found that the most likely counterfactual was a 
situation where no, or very limited, negotiations will take place amongst the parties in 
the absence of authorisation.  

8.7 In response, P&O stated that it has always remained open to receiving representation 
on behalf of carriers in relation to the standard form contract.  

8.8 P&O also commented that the ACCC should further justify its assessment of the 
counterfactual. This is because the ACCC has been presented with conflicting views.  

8.9 In its submission on the draft, CLAG reaffirmed its view that limited negotiations 
have taken place in the past. Specifically, CLAG pointed to the example discussed 

                                                 
29 See, for example, Re Australasian Performing Rights Association (1999) ATPR 41-701. 
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above at 3.19, where attempts to discuss the 2005 / 2006 agreement with P&O were 
unsuccessful.  

ACCC consideration of the counterfactual 

8.10 Information from interested parties suggests that terminal access arrangements, along 
with other services and charges, have been developed and implemented by the 
stevedores without significant input from stakeholders. These matters are presented by 
the stevedores to other industry participants as standard form contracts or 
arrangements and are not individually negotiated.  

8.11 The ACCC notes that the NSWRTA, as the relevant industry association, has been 
consulted in the past and it is expected that this will continue in the future. As outlined 
above, the NSWRTA and P&O have differing views on the outcomes of past 
discussions.  

8.12 Representation of common interests is an important function of industry associations 
and similar bodies. The ACCC supports the exchange of information as it is likely to 
lead to better informed markets. Up to a certain point, negotiations will not give rise to 
concerns under the TPA. But without statutory protection it is unlikely that CLAG or 
another body such as the NSWRTA may enter into negotiations with the stevedores in 
relation to the terms and prices of the stevedores’ services. Therefore, the 
counterfactual the ACCC would normally apply is one where service providers are 
required to negotiate individually with the stevedores.   

8.13 However, CLAG members do not have the opportunity or resources to negotiate 
individually with the stevedores on broad matters such as the VBS and storage. Such 
issues are covered in standard form contracts or arrangements. The ACCC notes that 
CLAG members (and other individual transport service providers) do have 
communication channels with the stevedores to discuss specific issues. Such 
communications, however, usually take the form of a carrier complaint and are of a 
different nature to negotiating future arrangements.   

8.14 Based on the information before it, the ACCC considers the most likely counterfactual 
is that the present situation of very limited negotiations will continue. The stevedores 
are likely to continue to offer CLAG members standard form contracts without 
significant opportunity to negotiate on such matters. The ACCC considers that whilst 
the NSWRTA will continue to represent the interests of its members, its involvement 
in the development of contracts is likely to be minimal.  

8.15 The ACCC notes P&O’s comments on the draft determination in this regard. The 
ACCC’s view is that, whilst P&O is open to receiving representations from carriers, 
meaningful negotiations do not appear to take place. The information provided to the 
ACCC through the authorisation process strongly suggests that the current level of 
input by carriers into the arrangements at Port Botany is limited. This situation is 
likely to continue in the absence of authorisation.  
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9. ACCC assessment – Anti-competitive detriment 

9.1 Section 88 of the TPA allows the ACCC to grant immunity from legal action for 
parties to engage in certain anti-competitive conduct which may include collective 
bargaining. 

9.2 As discussed in section 5, the ACCC must assess the extent to which the proposed 
arrangements give rise to any detriments. Specifically, the ACCC must assess the 
detriment to the public constituted by any lessening of competition flowing from the 
proposed arrangements.  

9.3 In general terms, collective agreements to negotiate terms and conditions (including 
charges) for independent businesses covered by that agreement are likely to lessen 
competition relative to a situation where each business individually negotiates their 
own terms and conditions. However, the extent of the detriment and the impact on 
competition of the collective agreement will depend upon the specific circumstances 
involved. 

Submissions on anti-competitive effect 

9.4 CLAG did not specifically discuss the possible detriments arising from the proposed 
conduct, but made the following general comments:   

 any collusion on the part of its members to appropriate the negotiated cost savings 
would be impossible given that the competitive nature of the container carrying 
market and the transparency of disbursements  

 acceptance of the negotiated terms and conditions by CLAG members would be 
voluntary 

 CLAG members would be free to negotiate individually for their own terms and 
conditions with the stevedores, and 

 CLAG and its members do not propose to engage in any collective boycott 
activity.  

 
9.5 P&O consider that some of the matters CLAG wishes to discuss with the stevedores 

will create the potential for anti-competitive conduct amongst its members.  

9.6 P&O also submitted that the voluntary nature of the conduct is fundamental to 
minimise the anti-competitive potential of the proposed arrangements.  Specifically, 
P&O considers it critical that: 

 carriers not be under any misunderstanding that ACCC authorisation means that 
they ought to join CLAG; 

 no carrier (or other industry participant) feel in any way obliged to join CLAG; 

 no carrier or other member of CLAG consider that they are obliged to only deal 
with P&O through the CLAG collective and cannot deal with P&O directly; and 

 there be no misconception as to the fact that P&O is not obliged to negotiate with 
CLAG. 
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9.7 P&O considers that if the ACCC grants authorisation, conditions should be included 
to emphasise the voluntary elements of the conduct.  

ACCC assessment of anti-competitive detriment 

9.8 In assessing the likely anti-competitive effect of the proposed arrangements, the 
ACCC has considered the following three potential anti-competitive effects: 

 Lost efficiencies resulting from collusion 

 Reduced scope for new market entry 

 Increased potential for collective activity beyond that authorised. 

Lost efficiencies resulting from collusion 
9.9 A major feature of most collectively negotiated agreements is an agreement as to the 

price of acquiring a good or service, or the price to be paid to a group. 

9.10 Competition between buyers or sellers ordinarily directs resources to their most 
efficient or productive use. Where buyers or sellers collude on the terms or conditions 
of acquisition or supply, competition can be distorted and resources directed to less 
efficient uses. 

9.11 This distortion in competition can often result in increased prices to consumers, less 
choice, lower quality of product or services and increased costs to producers than 
would otherwise exist. 

9.12 This is the foundation of the principles of competition and, as such, Parliament has 
deemed agreements between competitors as to price to substantially lessen 
competition in breach of the TPA. 30 

9.13 Aside from price, businesses compete on issues such as quality, service and other 
terms of trade. Just as price agreements stifle competition on price, non-price 
agreements can stifle competition in areas such as quality and service.   

9.14 In its past consideration of collective bargaining arrangements the ACCC has accepted 
that where collective bargaining results in an increased price being paid to the 
bargaining group, or reduced competition on other terms of supply, and where there is 
capacity for any such increase to be passed on in the form of higher prices, less choice, 
or lower quality of products offered to consumers, this could constitute an anti-
competitive detriment. However, the extent of the detriment and the impact on 
competition of the collective agreement will depend upon the specific circumstances 
involved. 

9.15 The ACCC has previously identified that the anti-competitive effect of collective 
bargaining arrangements constituted by lost efficiencies are likely to be more limited 
where the following four features are present: 

                                                 
30 Section 45A of the TPA. 
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 the current level of negotiations between individual members within the collective 
bargaining group and the counterparty is low  

 participation in the proposed arrangements is voluntary  

 there are restrictions on the coverage and composition of the bargaining group and 

 there is no boycott activity.  

Current level of negotiations between individual members of CLAG and the stevedores   

9.16 In circumstances where there is little prospect for individual negotiations to occur, the 
ACCC considers that the formation of a collective bargaining group is less likely to 
reduce competition between the members of the group. 

9.17 As already noted, CLAG members have limited opportunities to negotiate contract 
terms and conditions directly with stevedores, and are offered standard form contracts 
and conditions.  The ACCC expects this situation would continue absent the 
authorisation, therefore reducing the possible anti-competitive effect of the 
arrangements.   

9.18 The ACCC also notes that the counterparties in the present application - the 
stevedores, have a substantial degree of market power and are in a dominant position 
when compared with the collective bargaining group.  

9.19 A further consideration is that CLAG members do not elect which stevedore they 
acquire services from as this is determined by their import / export customers. 
Container carriers are requested to move containers through the particular stevedore 
which has been engaged by the shipping company.   

Voluntary participation in the proposed arrangements 

9.20 The ACCC agrees with P&O’s comments that the voluntary nature of the 
arrangements is an important element in minimising the potential anti-competitive 
detriment.  This was made clear in the ACCC’s draft determination. 

9.21 The ACCC notes that the proposed collective bargaining arrangements are voluntary. 
CLAG members will not be compelled to participate in the proposed arrangements. 
The stevedores may also choose not to participate in negotiations with CLAG.  

9.22 Consequently, the parties will remain free to:  

 continue with the current arrangements  

 negotiate individually with the stevedores, or  

 negotiate new arrangements under the collective bargaining authorisation. 

9.23 CLAG members who consider that they may be able to negotiate a more commercially 
attractive arrangement with a stevedore, either by variations to the collective 
agreement, or through negotiating individually, will remain free to do so.  
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9.24 Parties who are not CLAG members are free to decide whether or not to join CLAG 
and participate in the collective bargaining arrangements.  

9.25 Noting the above, the ACCC does not consider it necessary to place conditions on the 
authorisation to further emphasise the voluntary nature of the arrangements.  CLAG 
has acknowledged throughout the authorisation process that negotiations will be 
voluntary. The ACCC considers that it is clear from the application that participation 
in the proposed collective bargaining arrangements is voluntary.  It is also clear from 
the context of this determination.   

9.26 In this respect the ACCC notes P&O’s submission that certain matters for negotiation 
should be excluded from the authorisation. The ACCC’s view is that issues for 
negotiation between the parties, and any arrangements which may be entered into, are 
ultimately matters for discussion between CLAG and the stevedores.  Should a 
stevedore become concerned that the proposed collective negotiations are touching 
upon matters which are inappropriate for collective discussion it would be open for the 
stevedore to narrow or exit the discussion.    

Coverage and composition of the bargaining group 

9.27 Generally, the ACCC is of the view that the size and scope of a collective bargaining 
group should be limited. Where it is proposed that all, or a majority of, members of a 
particular supply or acquiring group are likely to be a party to collective negotiations, 
it is often desirable for the group divided into smaller parts. The ACCC considers 
where the size of bargaining groups is restricted, any anti-competitive effect is likely 
to be smaller. This is because a smaller area of trade will be directly affected by the 
negotiations, and or there will be increased competition provided by suppliers outside 
the group. 

9.28 In this instance, it is not proposed that the bargaining group be divided into smaller, 
discrete groups. Also, whilst CLAG’s membership is relatively small at the present 
time, there is scope for new members to join the group and be covered by the current 
application.  

9.29 Given the features of the markets already discussed, the ACCC is not concerned with 
the potential size and scope of the bargaining group. The ACCC considers that any 
potential detriment is mitigated by relative lack in bargaining power of container 
carriers. Of particular relevance is the fact that, individually, the stevedores have a 
significant degree of market power and there are no alternative suppliers of 
stevedoring services to CLAG’s members. 

Boycott activity 

9.30 While there are circumstances in which the ability to boycott may in itself generate a 
net public benefit, more generally, collective boycotts can significantly increase any 
anti-competitive effects of collective bargaining arrangements.  

9.31 CLAG is not seeking authorisation for collective boycott activity. Accordingly if 
boycott conduct were to occur it would not be protected from legal action under the 
TPA. In these circumstances it is entirely voluntary for the stevedores to negotiate 
with CLAG.  
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Conclusion on lost efficiencies  

9.32 In light of the limited negotiations which currently take place, the voluntary nature of 
the arrangements, and the absence of boycott activity, the ACCC considers the anti-
competitive detriment generated by lost efficiencies is likely to be minimal.   

Reduced scope for new market entry 
9.33 The capacity for new entrants to compete with existing market participants who are 

subject to a collective agreement is another factor which impacts on competition. 

9.34 Collective negotiations which result in long term agreements may serve to increase the 
barriers to entry into the relevant market. When considering this potential, it is 
important to note the pre-existing barriers to entry into both the container carrying 
market and the stevedoring industry.   

9.35 As discussed, the ACCC considers that new entrants into the stevedoring industry are 
likely to face relatively high barriers to entry including: access to existing port 
facilities in Australia, and well established incumbents with significant market share.  

9.36 The ACCC is of the view that the market for land-side container transport at Port 
Botany is likely to have relatively low barriers to entry.  

9.37 The ACCC considers that the proposed arrangements will not, in themselves, act to 
restrict other providers wishing to enter any of those markets from doing so. Potential 
new entrants are unlikely to find that the proposed arrangements would make it more 
difficult for them to enter any of these markets than is currently the case.  

9.38 The ACCC also notes that as there are no apparent restrictions on joining CLAG, any 
new entrant into the container freight supply chain could become a party to the 
proposed arrangements.       

Increased potential for collective activity beyond that authorised 

9.39 In considering collective bargaining arrangements in the past, the ACCC has noted 
that such arrangements may increase the potential for collusive anti-competitive 
conduct beyond that authorised. 

9.40 Such increased potential arises where competitors are encouraged to meet, share 
information and discuss pricing. The ACCC considers that in such an environment, 
there may be an increased likelihood of anti-competitive conduct which has not been 
authorised.  

9.41 The ACCC notes that the likelihood of activity beyond what has been authorised is 
reduced where participants are made aware of their obligations under the TPA. By 
participating in the authorisation process, applicants are generally aware of the anti-
competitive provisions in the TPA.  
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9.42 The ACCC notes that there is no evidence to suggest that any conduct which may 
raise concerns under the TPA, other than that for which authorisation is sought, is 
intended by the consenting parties to the application.  

Conclusion on anti-competitive effect of the proposed arrangements 

9.43 For the reasons outlined above, the ACCC considers that any anti-competitive 
detriment generated by the proposed arrangement is likely to be minimal.  
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10. ACCC assessment – Public benefits  

10.1 In order to grant authorisation to the proposed arrangements, the ACCC must be 
satisfied that they would result in a benefit to the public that outweighs any detriment 
to the public constituted by any lessening of competition arising from the 
arrangements. 

10.2 There must be a nexus between the claimed public benefits and the proposed 
arrangements for which authorisation is sought. In other words, the benefits must flow 
from the proposed arrangements.  

10.3 In its submission CLAG discussed a number of public benefits it considers will flow 
from the proposed collective negotiations. CLAG’s view is that the present 
arrangements at the terminal are inefficient and designed to increase stevedores’ 
profits, rather than create port discipline. Broadly speaking, CLAG considers that 
collective negotiation will increase the efficiency of the operations at Port Botany and 
reduce the stevedores’ service charges. These outcomes will then make imports 
cheaper and improve the competitiveness of Australian exporters.  

Improved input into prices, terms and conditions 

10.4 The ACCC is of the view that the proposed arrangements are likely to result in some 
public benefit by giving market participants, through CLAG, a greater opportunity to 
provide input into dealings with the stevedores. This is either through increased 
bargaining power, or simply the creation of mechanisms to promote negotiations.  

10.5 The ACCC does not consider that a change in bargaining power is a public benefit of 
itself. Rather, the ACCC focuses on the likely outcomes resulting from the change in 
bargaining power.  

10.6 The ACCC recognises that there are industry factors which have resulted in CLAG’s 
members having little bargaining power compared with the stevedores. Currently it 
appears that they have very limited input into the conditions and arrangements the 
stevedores have in place at Port Botany. It is generally accepted that where parties are 
restricted in such a way, the most efficient outcomes may not be achieved. Therefore, 
a public benefit can exist with collective bargaining arrangements that increase the 
effective input of the weaker party.  

10.7 The ACCC notes P&O’s comments on the draft determination in this regard. P&O 
does not consider there is sufficient evidence that authorisation will lead to better 
input into the way the stevedores operate the land-side interface. P&O submits that the 
operations and practices of the stevedores are already highly efficient.  CLAG 
submitted in response that P&O’s claims ignore the reality of the stevedores pushing 
costs and excessive charges onto other members of the supply chain, and ultimately 
the consumer. 

10.8 The ACCC considers that CLAG’s members have a significant interest and experience 
in the operation of the interface. The ACCC is of the view that greater input by CLAG 
into dealings with the stevedores will result in more efficient outcomes for the 
container supply chain, the benefits of which will be passed on to consumers.  
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10.9 CLAG considers that collective negotiations could result in a reduction in the amounts 
charged by the stevedores for the services they provide, and also the penalties imposed 
in relation to the VBS. CLAG is of the view that presently these charges are excessive 
and that any reductions in the stevedores’ charges will be passed down the supply 
chain due to the competitive nature of the market.  

10.10 CLAG has provided calculations which estimate the annual additional costs incurred 
at Port Botany as a consequence of stevedore practices and charges.31 CLAG 
considers that negotiations will result in cost savings in the following areas: 

 storage costs 
 penalty charges 
 demurrage charges 
 VBS charges, and 
 administrative costs, additional capital investment and company overheads. 

 
10.11 P&O strongly reject CLAG’s arguments in relation to potential cost savings. P&O 

submitted that CLAG’s calculations are significantly overestimated and the potential 
savings completely unrealistic.  

10.12 Having assessed the submissions received, the ACCC considers it is unclear to what 
extent the CLAG collective can achieve cost savings.  Having regards to P&O’s 
submission, the ACCC would tend to agree that savings in the order suggested by 
CLAG are unlikely.   

10.13 As discussed in the draft determination, the ACCC does not consider it necessary to 
analyse the stevedores’ pricing model for efficiency. The ACCC’s assessment of the 
benefits which may flow from the proposal does not turn on the current prices, or on 
the potential magnitude of any savings.  

10.14 Under current arrangements, CLAG members do not negotiate with the stevedores in 
relation to its prices for services, or penalty charges. The ACCC considers that the 
proposed arrangements are likely to increase the flow of information about these 
matters. This is turn may generate a public benefit as efficiency gains may be achieved 
by both CLAG members and the stevedores.  

10.15 Having noted this, the ACCC considers that if lower prices are negotiated by CLAG, 
competitive pressures in the market would ensure that any savings are passed on.  

10.16 The ACCC is also of the view that authorisation will lead to better input into the way 
the stevedores operate the land-side interface. Presently the stevedores have very 
limited discussions with transport providers in relation to the operation of the terminal. 
To the extent that these discussions may result in efficiencies in the land-side 
interface, the proposed arrangements may result in a public benefit.  The discussions 
may also lead to more transparency in the way the terminal operates which the ACCC 
considers could result in a public benefit.  

                                                 
31CLAG estimates that $108 per import container is the additional amount incurred by service providers at Port 
Botany as a consequence of stevedore practices and charges. CLAG’s calculations were based on costs directly 
imposed by the stevedores plus indirect costs incurred by service providers.  
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10.17 The ACCC notes that it is likely that the stevedores will continue to exercise a high 
degree over control of any negotiations Therefore, the extent to which the collective 
bargaining arrangements will lead to effective input into contracts may be limited. 
Overall, ACCC considers the public benefit likely to flow form the arrangements will 
not be large. 
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11. Balance of public benefits and detriments   

11.1 The ACCC considers collective bargaining agreements which set uniform terms and 
conditions are likely to lessen competition. However, the ACCC considers that there 
are a number of industry specific factors and features of the proposed arrangements 
which will serve to mitigate the effect on competition of the proposed arrangements. 
In this instance, the ACCC considers the following are relevant:  
 

 the current level of negotiation between CLAG members and stevedores, with 
respect to those terms on which they are seeking to negotiate, is low 

 participation in the proposed arrangements would be voluntary for all parties.   

 the proposed arrangements would be accessible to new entrants, and 

 the proposed arrangements do not include boycott activity.  
 
11.2 The ACCC also considers that due to features of the container stevedoring services 

market, such as its high concentration and barriers to entry, the stevedores will 
continue to maintain a high degree of control over any negotiations with or without the 
proposed collective bargaining arrangements. Therefore, the ACCC considers that any 
detriment which may arise from the conduct is likely to be minimal.  

11.3 In circumstances where the potential for anti-competitive detriment is minimal, only a 
small level of public benefit is required to meet the statutory test.  

11.4 This said, the ACCC agrees with past comments by the Australian Competition 
Tribunal that the ACCC must be satisfied that there is a real chance, and not just a 
mere possibility of the benefit arising.32 

11.5 In this case, the ACCC considers that there is a real chance that the proposed 
arrangements will result in some public benefit. The ACCC considers that there is a 
real chance that greater input by CLAG into dealings with the stevedores will result in 
more efficient outcomes for the container supply chain, the benefits of which will be 
passed on to consumers.  

11.6 Following consideration of the arguments advanced by CLAG and interested parties, 
the ACCC concludes that the public benefits likely to result from the proposed 
arrangements will outweigh the anti-competitive detriment. 

 

                                                 
32 Qantas Airways Ltd (2004) ACompT 9 at p. 42. 
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12. Length of authorisation  

12.1 In its draft determination, the ACCC proposed to grant authorisation for a five year 
period. 

12.2 In response, P&O submitted that the period of authorisation should be limited to three 
years, in line with proposed legislative amendments providing for establishment of a 
collective bargaining notification regime.  

12.3 CLAG considers the proposed five year period is justified due to the complexity of the 
issues involved and the need to manage information from a number of small 
companies. CLAG also submitted that the proposed changes of ownership of the 
counterparties means the negotiations may take some time.  

12.4 In general, authorising arrangements for a limited time period allows the ACCC, at the 
end of the period of authorisation, to evaluate: 

 whether the public benefits upon which its decision is made actually eventuate in 
practice and  

 the appropriateness of the authorisation in the current market environment.   

12.5 On this basis the ACCC is proposing to grant authorisation to CLAG’s arrangements 
for a period of five years. The ACCC does not consider that three years is sufficient 
time for the proposed arrangements to establish themselves fully given the limited 
negotiations which currently take place and the complexity of the issues. 
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13. Determination 

The application 

13.1 On 12 December 2005, the Container Logistics Action Group (CLAG), on behalf of 
its present and future members, lodged an application for authorisation (A30242) with 
the ACCC. 

 
13.2 The application was made pursuant to section 88(1) of the Trade Practices Act 1974 

(the TPA) for an authorisation under that subsection: 
 

 to make a contract or arrangement, or arrive at an understanding, a provision of 
which would have the purpose, or would have or might have the effect, of 
substantially lessening competition within the meaning of section 45 of the TPA 
and  

 to give effect to a provision of a contract, arrangement or understanding which 
provision has the purpose, or has or may have the effect, of substantially lessening 
competition within the meaning of section 45 of the TPA.  

13.3 CLAG has applied for authorisation to: 
 

 collectively negotiate on behalf of its present and future members with the 
stevedores, and  

 enter into and give effect to agreements between CLAG, its members and the 
stevedores.33  

13.4 The application covers negotiations that may take place separately between CLAG and 
P&O Ports; and CLAG and Patrick. It is not proposed that CLAG will enter into joint 
negotiations with both P&O Ports and Patrick. 

 
13.5 The application covers negotiations with respect to other transport sites owned or 

operated by the stevedores which facilitate the movement of containers through Port 
Botany.34   

 
13.6 Matters for negotiation are the terminal access conditions for container carriers; and 

the terms, prices and conditions of a range of services supplied by the stevedores.  

Statutory test 

13.7 For the reasons outlined in this determination, the ACCC is satisfied that in all the 
circumstances the making of the contracts and the giving effect to the provisions of the 
proposed arrangements for which authorisation is sought under subsection 88 (1) of 
the TPA: 

 would be likely to result in a benefit to the public and 
                                                 
33 CLAG’s initial application also made reference to giving effect to arrangements with shipping companies – 
see Form B 2(a). However, in its submission to the ACCC on 29 March 2006, CLAG confirmed that it is not 
seeking authorisation to negotiate with shipping companies under the present application – see p3. 
34 CLAG, submission to the ACCC (29 March 2006) , p1-2. 
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 that benefit would outweigh the detriment to the public constituted by any 
lessening of competition that would be likely to result from the arrangements. 

Conduct authorised 

13.8 In relation to application A30242 and pursuant to section 88 of the TPA, the ACCC 
grants authorisation:  

 to allow CLAG, on behalf of its members, to negotiate with the stevedores in 
relation to terminal access conditions for container carriers; and the terms, prices 
and conditions of a range of services supplied by the stevedores, and  

 for CLAG, its members and stevedores to enter into and give effect to agreements 
between CLAG, its members and the stevedores in respect of the terms of supply 
of stevedoring services. 

 
13.9 The matters to be discussed and the nature of the collective bargaining arrangements 

that might ultimately be entered into are a matter for negotiation between CLAG, its 
members and the individual stevedores. 

 
13.10 The ACCC notes that the arrangements are voluntary. In particular, the ACCC notes 

that:  
 

 CLAG members will not be compelled to participate in the proposed 
arrangements. 

 the stevedores may also choose not to participate in negotiations with CLAG.  

 the parties will remain free to continue with the current arrangements, negotiate 
individually with the stevedores, or negotiate new arrangements under the 
collective bargaining authorisation. 

13.11 The authorisation covers negotiations that may take place separately between CLAG 
and P&O Ports; and CLAG and Patrick. The authorisation does not cover CLAG 
entering into joint negotiations with both P&O Ports and Patrick. 

 
13.12 The authorisation covers negotiations between CLAG and the current and future firms 

who provide stevedoring service at Port Botany.  

13.13 The ACCC grants authorisation to for a period of five years from the date this 
determination comes into effect.35  

Conduct not authorised  

13.14 Nothing in this determination permits the making of any contract, arrangement or 
understanding containing an exclusionary provision as defined in section 4D of the 
TPA (otherwise known as a collective boycott). 

                                                 
35 The ACCC does not consider it necessary or appropriate for Sydney Ports Corporation to conduct bi-annual 
reviews of charges of service levels as originally suggested by CLAG in its application.  
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13.15 The ACCC considers that to the extent that CLAG, its members or any other party to 
whom immunity is provided by the proposed authorisation, act outside of the 
authorised arrangements they will not have protection from the TPA. 

Effective date of the determination 
 
13.16 This decision is subject to any application to the Australian Competition Tribunal for 

its review. 

13.17 This determination is made on 5 July 2006. If no application for review of the 
determination is made to the Australian Competition Tribunal, it will come into force 
on 27 July 2006. If an application is made to the Tribunal, the determination will come 
into force: 

 where the application is not withdrawn – on the day on which the Tribunal makes 
a determination on the review; or 

 where the application is withdrawn – on the day on which the application is 
withdrawn. 

 




