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Further submission by Tallahesse Pty Ltd in 
respect of Notification N31548

Dated: 28 June 2006

1 Executive summary
On 19 May 2006 Tallahesse Pty Ltd (“Tallahesse”) made its initial 
submission to the Australian Competition and Consumer Commission 
(“Commission”) objecting to the exclusive dealing notification N31548
(“Notification”) submitted by O’Dwyer Horseshoe Sales Australia Pty Ltd
(“O’Dwyer”).  O’Dwyer responded to Tallahesse’s submission on 16 June
2006 (“16 June submission”).  

Notwithstanding O’Dwyer’s 16 June submission, Tallahesse continues to 
object to the conduct the subject of the Notification (“notified conduct”).  
This objection is on the basis that:

• the notified conduct will have the likely effect of substantially 
lessening competition in relevant markets.  This is for the reasons set 
out below and in Tallahesse’s initial submission; and 

• O’Dwyer has not provided any compelling evidence in any of its 
submissions including the 16 June submission that the notified 
conduct will result in any net public benefits.

In particular, Tallahesse submits that O’Dwyer’s claims in the 16 June 
submission consist predominantly of unsubstantiated assertions combined 
with questionable logic that fail to demonstrate that the notified conduct will 
have net public benefits for the purpose of section 93 of the Trade Practices 
Act 1974 (Cwlth) (“Trade Practices Act”).

2 Failure to establish net public benefits

2.1 Reliance on incomplete and unsubstantiated assertions
Tallahesse submits that O’Dwyer has not provided compelling or tangible 
evidence to substantiate its claims that the notified conduct will result in net 
public benefits.

By way of example we note the following:

(a) the logic behind counter-intuitive propositions such as the claim that 
requiring distributor’s to purchase 80% of their hoofcare 
requirements from O’Dwyer will result in “increased consumer 
choices” 1 has not been established;

(b) O’Dwyer states that its refusal to supply Tallahesse at the wholesale 
level is “a commercial decision … based on a number of factors”. 2 It 

  
1 See paragraphs 2.1 and 2.13(c), 16 June submission 
2 See paragraph 2.8, 16 June submission 
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is noteworthy that O’Dwyer does not set out what those factors are,
not even in confidence to the Commission;

(c) O’Dwyer asserts that the Australian markets for horseshoes and 
horseshoe nails are best served by means of a “free and open market
with healthy competition between suppliers being best for all 
consumers”. 3  However, O’Dwyer does not identify how the notified 
conduct results in such a free and open market.  While Tallahesse 
agrees with the benefits of a “free and open market”, it submits that 
the notified conduct can only have the effect of reducing competition 
which, as O’Dwyer acknowledges, is not in the interests of 
consumers;

(d) O’Dwyer states in the 16 June submission that “the facts and market 
forces in the USA differ significantly from the Australian market”4

but does not even attempt to substantiate this assertion;

(e) at paragraph 2.13(a) of the 16 June submission, O’Dwyer asserts that
the notified conduct will result in cheaper prices to the public but 
provides no substantiation in support. Whether appointed distributors 
are “happy with the prices and service offered by O’Dwyer” is of no 
assistance to the Commission on that issue; and

(f) in the 16 June submission, O’Dwyer also asserts a number of other 
public benefits flowing from the notified conduct but gives no 
concrete evidence in support of those assertions - see for example 
paragraphs 2.13(b), (d) and (e).

Accordingly, Tallahesse submits that neither O’Dwyer’s 16 June submission 
or its previous submission contains evidence to support the public benefits 
alleged by O’Dwyer and that the Commission must therefore reject the 
Notification. 

2.2 Market share estimates
Tallahesse does not accept O’Dwyer’s assertion that it is “extremely difficult” 
to estimate market shares. 5 Market share estimates are elementary 
competitor intelligence information that Tallahesse would expect to be 
maintained by O’Dwyer as a matter of course. Consequently, Tallahesse is 
surprised that O’Dwyer (a relatively large and sophisticated operator) can 
only provide the Commission with “best guess” estimates of its market share.

It is also important to note that O’Dwyer has not contradicted Tallahesse’s 
submission that O’Dwyer dominates the market for horseshoe nails in 
Australia (whatever the exact quantum of O’Dwyer’s market share may be).

  
3 See paragraph 2.8, 16 June submission 
4 See paragraph 1.5, 16 June submission.
5 See paragraph 2.2, 16 June submission
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2.3 No causal connection
At paragraph 2.14 of the 16 June submission O’Dwyer alleges “additional 
public benefits” which appear to be primarily based on its participation in 
educational programs.  

For the purpose of section 93 of the Trade Practices Act, the public benefits 
that have to be demonstrated must be causally connected to the notified 
conduct.  O’Dwyer’s participation in educational programs or the matters 
referred to in paragraph 2.14 have no causal connection with the notified 
conduct. As a result the “additional” claimed public benefits in paragraph 
2.14 are not relevant to the Notification and cannot be taken into account by 
the Commission.

3 O’Dwyer has a substantial degree of market power

3.1 No close substitutes for Mustad/Derby nails
As set out in Tallahesse’s initial submission, O’Dwyer is the dominant 
supplier of horseshoe nails in Australia.  This dominance is reflected in the 
fact that there are no close substitutes for the Mustad/Derby nails which are 
exclusively distributed in Australia by O’Dwyer.

It is important to note that, despite their apparent homogeneity, horseshoe 
nails are a differentiated product. 

Horseshoe nails are differentiated by brand (eg Mustad and Derby), design 
(eg E, E-Slim, ASV, Race, BH, Combo, JC, and FJ), size (eg E-2, E-3, 
Combo 5 and Combo 6), and manufacturing technique (“forged” versus 
“rolled” techniques that produce nails of different physical characteristics)
amongst other factors.

Significance of brand

Brand is an extremely important non-price differentiator, as was recognised 
by the Federal Trade Commission (“FTC”) in the context of the United States 
market.6  It also operates as a significant barrier to entry into the Australian 
market.  This brand name barrier was also accepted by the FTC.7

The simple fact is that consumers have a strong preference for Mustad/Derby 
nails (which is the source of the market power that O’Dwyer is attempting to 
leverage into other markets) and as a result O’Dwyer dominates the 
Australian market for horseshoe nails.  

Mustad/Derby nails are sold at a price premium

The importance of brand in the Australian market and the lack of effective 
substitutes is reflected in the premium price that consumers must pay to 
acquire Mustad/Derby nails.

  
6 Mustard International Group NV and Mustad Connecticut, Inc v Federal Trade Commission; 120 

FTC 865; 1995 FTC LEXIS 318 at [13]
7 Mustard International Group NV and Mustad Connecticut, Inc v Federal Trade Commission; 120 

FTC 865; 1995 FTC LEXIS 318 at [13]
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O’Dwyer states that the high price of Mustad/Derby nails is because they are 
the “highest quality, most reliable and most consistent horseshoe nails in 
Australia”.  Put simply, a high price for Mustad/Derby nails would not be 
sustainable if horseshoe nails were undifferentiated and other brands were 
effective substitutes.

O’Dwyer also states that the high price of Mustad/Derby nails reflects higher 
production costs.  This ignores the reason why consumers are willing to pay a 
higher price for Mustad/Derby nails - once again, it is because Mustad/Derby 
nails are differentiated and have no close substitutes which is the source of
substantial market power for O’Dwyer in the horseshoe nails market.

Limited import substitution possibilities

The mere fact that there are other brands of horseshoe nails produced and sold 
globally does not mean that they are close substitutes for Mustad/Derby nails 
in the Australian market.  The commercial reality is that consumers have a 
strong preference for Mustad/Derby nails and that both brands are distributed
exclusively by O’Dwyer.

While it would be possible to import other brands into Australia, experience 
has shown that they are unlikely to be close substitutes for Mustad/Derby 
nails and as a result there is no commercial case for doing so.  For example, 
both Soyo and Izumi nails (put forward as examples by O’Dwyer) have been 
previously imported into Australia but failed to gain market share due to poor 
quality and unsuitable designs.

In that regard, Tallahesse estimates that of all nails sold in Australia only 
about 10% of the total horseshoe nail market in Australia are not the 
Mustad/Derby brands. 

Kerckhaert and Maddox

O’Dwyer asserts that Kerckhaert (the distributor of Maddox products) has a 
significant influence on the sale of steel and aluminium horseshoes in 
Australia “as noted on Kerckhaert’s website” and appears to assert that as a 
result Kerckhaert/Maddox products are substitutes for the Mustad/Derby 
nails. 8  

The extract from the Kerckhaert website cited by O’Dwyer does not refer to 
Australia at all.  In any event, the fact that Kerckhaert has over “900 different 
styles” of horseshoes does not demonstrate that Kerckhaert/Maddox produce 
effective substitutes for Mustad/Derby nails in the Australian market.  Once 
again, Tallahesse submits that there are no close substitutes for Mustad/Derby 
nails and that O’Dwyer has a dominant position in relation to the horseshoe 
nail market in Australia.

[DELETED - CONFIDENTIALITY CLAIMED]

Barriers to entry

Tallahesse rejects the unsubstantiated assertion that there are no or low 
barriers to entry in the Australian horseshoe nail market.  As set out above, 

  
8 See paragraph 2.3, 16 June submission.
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the commercial reality is that brand is an extremely powerful barrier to entry 
and that not all brands available internationally are suitable for the Australian 
market.   

4 Anti-competitive effects of notified conduct

4.1 Exclusive territories and regional foreclosure
The use of exclusive territories increases the risk that the notified conduct 
will result in a substantial lessening in competition and severely limit 
consumer choice within each region.

In regions where there is more than one current supplier of O’Dwyer 
products, the exclusive territories requirement means that there will only be 
one supplier of O’Dwyer products.  This will limit price competition in 
respect of O’Dwyer products in those regions ie there will be no competing 
suppliers of O’Dwyer products.

On the other hand, in regions where there is only one supplier of hoofcare 
products the risk is that they will effectively be forced to become exclusive 
suppliers of O’Dwyer products ie the notified conduct will ultimately have 
the effect that suppliers have no choice but to supply predominantly O’Dwyer 
products.

In both cases there will be a dramatic reduction in competition and consumer 
choice, particularly compared to the current situation where existing retailers 
are able to sell a diverse range of products.

4.2 Refusal to supply Tallahesse at the wholesale level
The assertion that Tallahesse can competitively offer Mustad/Derby nails for 
sale in the retail market where it is forced to acquire those nails from 
O’Dwyer distributors/retailers cannot be supported and flys in the face of 
commercial reality.  The reality is that O’Dwyer is effectively preventing 
Tallahesse from engaging in price competition by systematically increasing 
Tallahesse’s cost of supply vis-à-vis O’Dwyer distributors/retailers.  
Accordingly consumers are being denied the principal benefit of competitive 
markets ie price competition.

Tallahesse also submits that it is simply not true that there are “no 
restrictions” on the supply of Mustad/Derby nails to Tallahesse by O’Dwyer 
distributors.  

[DELETED - CONFIDENTIALITY CLAIMED]

4.3 Possible exclusionary conduct
Finally Tallahesse notes O’Dwyer’s submission that in addition to operating 
at the wholesale level, it also operates in the retail market.  Tallahesse submits 
that this raises additional trade practices concerns. 

The fact that O’Dwyer operates in the retail market means that it is entering 
into agreements with distributors/retailers who are also O’Dwyer’s 
competitors.  This raises the issue of the distribution agreement amounting to 



Public version

 Mallesons Stephen Jaques
8493292_2

Further submission by Tallahesse Pty Ltd in respect of Notification N31548
28 June 2006

6

exclusionary conduct, particularly in circumstances where the O’Dwyer 
distributors/retailers will have exclusive territories.  

5 Conclusion
For the reasons set out above Tallahesse submits that the notified conduct will 
result in a substantial lessening of competition and that O’Dwyer has failed to 
demonstrate that the notified conduct will result in net public benefits for the 
purpose of section 93 of the Trade Practices Act.

Accordingly, the Notification should be rejected by the Commission.
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