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Executive Summary

The Australian Competition and Consumer Commission denies authorisation to application
A90992 lodged by the Australian Nurserymen’s Fruit Improvement Company.

The application

On 14 November 2005, the Australian Nurserymen’s Fruit Improvement Company Ltd
(ANFIC) lodged application for authorisation A90992 to allow it to enter into collective
agreements with fruit growers and wholesalers to establish a coordinated production and
marketing strategy for certain high quality fruit varieties (referred to by ANFIC as
exceptional fruit). The alliance proposal would allow ANFIC to standardise its royalty
collections and determine the supply of the nominated fruit varieties (through restraints on
the number of fruit trees sold by its members).

The authorisation process

A key objective of the Trade Practices Act 1974 (the TPA) is to prevent anti-competitive
arrangements or conduct, thereby encouraging competition and efficiency in business,
resulting in greater choice for consumers in price, quality and service.

The TPA, however, allows the Australian Competition and Consumer Commission (the
ACCC) to grant immunity from legal action for anti-competitive conduct in certain
circumstances. One way in which parties may obtain immunity is to apply to the ACCC for
what is known as an ‘authorisation’.

Broadly, the ACCC may ‘authorise’ businesses to engage in anti-competitive arrangements
or conduct where it is satisfied that the public benefit from the arrangements or conduct
outweighs any public detriment.

Assessment of the public benefit and anti-competitive detriment

ANFIC has submitted that a number of benefits to the public will result from its proposed
arrangement. These include providing a co-ordinated approach to marketing through
changes to royalty arrangements and income streams to nurseries, as well as continued
improvements in fruit varieties (for example greater disease resistance, improvements in
quality).

In assessing ANFIC’s proposed arrangement the ACCC is required to identify the most
likely alternative to the alliance proposal (referred to as the counterfactual) and compare
the benefits to the public and the anti-competitive detriments of the two scenarios. In
assessing ANFIC’s proposal the ACCC considers that ANFIC may be able to enter into
similar arrangements without authorisation, but is likely to exercise some caution in doing
so. As such, the ACCC considers it unlikely that ANFIC would enter into its marketing
strategy without refinements, for example, it may lessen the proposed constraints on tree
sales.
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The ACCC considers intellectual property protection and the promotion of appropriate
investment incentives are important for the development and future competitiveness of the
Australian fruit industry. However, having considered the information that has been
provided to it by ANFIC, the ACCC has concluded that the proposed arrangements are
unlikely to achieve any greater benefits than those that are already provided for by the
current intellectual property regime.

While the ACCC has concluded that ANFIC’s proposal is unlikely to result in additional
benefits to the public, this conclusion has been reached after considering the information
available to it. Importantly, the ACCC recognises that in some circumstances supply chain
arrangements may provide for improvements in intellectual property protection and in the
promotion of appropriate investment incentives, thereby providing benefits to the public.
However, it is the role of the applicant to satisfy the ACCC, through the demonstration of
public benefits, that the proposed arrangements should be authorised.

In addition to the lack of demonstrated public benefits, the ACCC is concerned from a
competition perspective that these arrangements, if given effect to, may result in a loss of
allocative and dynamic efficiency. The ACCC considers that much of this detriment is
likely to arise from the proposal to constrain the number of trees supplied by nurseries.

On the information available and for reasons set out in this determination, the ACCC does
not consider that the proposed arrangements give rise to a public benefit sufficient to
overcome the anti-competitive detriment. On balance the ACCC is not satisfied that
ANFIC’s proposal passes the public interest test under the TPA.

Determination

Pursuant to the statutory test outlined in section 90(6) of the TPA, the ACCC denies
authorisation to application A90992.
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1 Introduction
1.1 The Australian Competition and Consumer Commission (the ACCC) is the

Australian Government agency responsible for administering the Trade Practices
Act 1974 (the TPA). A key objective of the TPA is to prevent anti-competitive
conduct, thereby encouraging competition and efficiency in business, resulting in a
greater choice for consumers in price, quality and service.

1.2 The TPA, however, allows the ACCC to grant immunity from legal action for anti-
competitive conduct in certain circumstances. One way in which parties may
obtain immunity is to apply to the ACCC for what is known as an ‘authorisation’.
Broadly, the ACCC may ‘authorise’ businesses to engage in anti-competitive
arrangements or conduct where it is satisfied that the public benefit from the
arrangements or conduct outweighs any public detriment.

1.3 The ACCC conducts a comprehensive public consultation process before making a
decision to grant or deny authorisation. Upon receiving an application for
authorisation, the ACCC invites interested parties to lodge submissions outlining
whether they support the application or not, and their reasons for this.

1.4 The ACCC then issues a draft determination in writing proposing either to grant
the application (in whole, in part or subject to conditions) or deny the application.
In preparing a draft determination, the ACCC will take into account any
submissions received from interested parties.

1.5 Once a draft determination is released the applicant, or any interested party, may
request that the ACCC hold a conference. A conference provides interested parties
with the opportunity to put oral submissions to the ACCC in response to the draft
determination. The ACCC will also invite interested parties to lodge written
submissions on the draft.

1.6 The ACCC then reconsiders the application taking into account the comments
made at the conference and any further submissions received and issues a written
final determination. Should the public benefit outweigh the public detriment the
ACCC may grant authorisation. If not, the authorisation may be denied. However,
in some cases it may still be possible to grant authorisation where conditions can
be imposed which sufficiently increase the public benefits and decrease the
detriment.

1.7 This document is the final determination in relation to authorisation application
A90992 lodged with the ACCC by the Australian Nurserymen’s Fruit
Improvement Company (ANFIC), on behalf of its 12 member nurseries to
establish a co-ordinated production and marketing strategy for its fruit varieties.
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2 Industry background
The supply of fruit in Australia

2.1 The conduct for which ANFIC has sought authorisation is fairly broad, given that
it may apply to any number of fruit varieties. Consequently, the information
provided in this section is an equally broad assessment of a fairly typical supply
chain for fresh fruit.

2.2 The ACCC understands that the supply chain for fruit is comprised of the
following vertical levels:

 fruit breeders (sometimes referred to as owner/builders)

 plant nurseries

 fruit growers

 fruit wholesale and

 fruit retail.

2.3 Vertical integrated businesses may also be involved in more than one level of the
supply chain.

Fruit breeders

2.4 Fruit breeders are responsible for the initial creation of new fruit varieties for
supply to the market. These are usually developed through a series of different
breeding techniques. These techniques aim to produce fruit with characteristics
attractive to export and retail customers. Development of new fruit varieties can
take an extended period of time given the fruit cycles of the plants and the
thorough nature of the testing carried out prior to mass production.

Plant nurseries

2.5 Plant nurseries provide plant material to fruit growers for use in the growing of
different fruit varieties. This plant material may include young trees, vine cuttings
or other material which can be used to grow fruit. Generally, nurseries will offer
plant material that is suited to local growing conditions. Nurseries provide plant
material that is public domain and plant material protected by intellectual property.
Use of protected plant material requires consent of the intellectual property owner.
Plant nurseries will generally obtain plant genetics from owner/breeders for
duplication and on-sale.

Fruit growers

2.6 Fruit growers provide the service of tending and growing commercial quantities of
fruit plants (usually vines or trees). Broadly, fruit growing may involve activities
such as planting, irrigating, fertilising, pest reduction and harvesting. The varieties
of fruit grown will depend on a number of factors such as climate, geography and
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soil conditions. Fruit growing may also involve the use of heavy machinery and a
large area of land.

Fruit wholesale

2.7 Wholesalers purchase fruit from growers for resale or sell fruit on consignment on
behalf of the growers. Businesses operating at this level may include fresh fruit
packers, wholesalers, market agents and exporters. Some businesses operating at
this level may undertake more than one of these tasks. Businesses involved in fruit
wholesale will generally undertake the task of quality assurance and assess the
fruit’s suitability for retail consumption. Fruit wholesalers will largely supply fresh
fruit to either fruit retailers or export markets. Fruit of lesser quality may be
directed to fruit processors for use in products such as canned fruit.

Fruit retail

2.8 Retailers include specialist produce markets, fruit stores and supermarkets. Some
larger retailers may also operate at the wholesale level or deal directly with fruit
growers.

Intellectual property

2.9 Plant varieties can be commercially protected under intellectual property law in
three ways: Plant Breeder’s Rights (PBR); Patent; and Trademarks.

Plant Breeder’s Rights

2.10 The Plant Breeder’s Rights Act 1994 (the PBR Act) provides intellectual property
ownership to the creators of eligible new plant varieties. This intellectual property
ownership is referred to as Plant Breeder’s Rights (PBR). The purpose of the PBR
Act is to provide an incentive to plant breeders to produce new plants with
improved characteristics. Breeding a new variety of plant can involve a significant
investment on the part of a plant breeder. The PBR Act allows a plant breeder
exclusive rights to the production and commercial sale of the variety, allowing
them pursue a return on the variety that they have developed. The PBR Act was
introduced to bring Australia into line with international standards for intellectual
property ownership of plant varieties.

Rights conferred on PBR holder

2.11 The PBR Act essentially gives holders of the PBR the right to exclude others from
certain specified actions with respect to the commercialisation of the variety.
Section 11 of the PBR Act outlines the activities to which the PBR holder will
have the right to exclude others from participating in and essentially covers all
potential forms of commercialisation.

2.12 Once granted, a PBR will remain in place, unless it is revoked at an earlier stage,
for a period of 25 years on tree and vine varieties and 20 years on all other
varieties.
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Eligibility requirements for the PBR

2.13 For a plant variety to have intellectual property protection under the PBR Act it
must be new, stable, and unique. Plant varieties will not be eligible for protection
if they are over a year old, do not maintain characteristics from generation to
generation, or are not distinct from currently available varieties.

2.14 IP Australia is responsible for granting Plant Breeder’s Rights and provides
information in relation to its assessment on its website at www.ipaustralia.gov.au.

Ability of PBR holder to collect royalties and control downstream supply

2.15 The PBR Act does not prescribe how a PBR holder may commercially exploit a
variety. Rather, the ability to exclude others from commercial use of the variety
allows the PBR holder to determine to whom, and on what terms, it sells its
product. Commercial exploitation of the variety is commonly achieved through
contracts with downstream market participants. Depending on the terms and
conditions of any contract, the PBR holder may collect royalties or manage
downstream supply.

Ability of the Secretary to grant further PBRs

2.16 Section 19 of the PBR Act allows the Secretary of the Department of
Communications, Information Technology and the Arts (DoCITA) to provide an
entity other than the PBR holder the right to commercialise the PBR protected
variety if there is currently deemed to be an insufficient supply of the variety to
satisfy demand at a reasonable price. The secretary cannot exercise this right
within the first two years of the PBR being granted. To date, section 19 of the PBR
Act has not been invoked, such that it is difficult to assess when it may be used.

Patents

2.17 A patent can be obtained to provide protection for a fruit variety. However, patents
are largely used to provide intellectual property protection to the processes used to
develop varieties rather than the varieties themselves.

Trademarks

2.18 Plant breeders may also register a trademark for use in the retail market. Generally,
a trademark will be used by a PBR or patent holder to provide quality assurance
and brand recognition at the retail level.

Closed loop marketing of fruit

2.19 Closed loop marketing of fruit and vegetable varieties refers to a process where a
plant breeder or licensed agent enters into contracts at different levels of the supply
chain in order to control distribution. For example, a PBR holder may allow a
nursery to sell its PBR protected plant material for harvesting on condition that the
nursery only sells to certain growers. In turn, the selected grower may have a
contract with the PBR holder directing the sale of harvested material to a particular

http://www.ipaustralia.gov.au/
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fruit packer or market agent. Finally, the market agent may have a contract with
the PBR holder stating that it can only purchase the PBR protected fruit from a
selected grower. In this way, the contracts create a closed loop.

2.20 Depending on the PBR holder’s aim, the contracts between the PBR holder and
supply-chain participants will vary. These contracts typically contain non-
propagation agreements to protect the PBR holder’s exclusive right to sell the plant
material. They may also contain quality assurance provisions to ensure the
integrity of the variety is maintained. Closed loop marketing also allows a PBR
holder or licensee to seek royalties from different participants in the supply chain.
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3 ANFIC’s application and supporting submission
3.1 On 14 November 2005, ANFIC lodged an application for authorisation (A90992)

with the ACCC.

3.2 The application was made pursuant to section 88(1) of the TPA for an
authorisation under that subsection:

to make a contract or arrangement, or arrive at an understanding, a provision
of which would have the purpose, or would have or may have the likely effect,
of substantially lessening competition within the meaning of section 45 of the
TPA and

to give effect to a provision of a contract, arrangement or understanding where
the provision has, or may have, the effect of substantially lessening competition
within the meaning of section 45 of the TPA.

3.3 Copies of the application and ANFIC’s submission in support are available from
the public register maintained by the ACCC. The main issues are outlined below.

The proposed arrangements

3.4 ANFIC is seeking authorisation to establish a co-ordinated production and
marketing strategy for certain high quality fruit varieties (referred to by ANFIC as
exceptional fruit) between various participants in the supply chain.

3.5 ANFIC has proposed to form a new company known as ANFIC Commercial
Company Ltd (ComCo), which will enter into contracts with fruit growers and
market agents to carry out the proposed arrangements. These contracts may specify
production or acreage limits for growers, as well as any royalty arrangements.

Term of authorisation

3.6 ANFIC is seeking authorisation for application A90992 for a period of 25 years.

Interim authorisation

3.7 ANFIC also requested that the ACCC grant interim authorisation to application
A90992 to allow ANFIC to begin negotiations with individual fruit growers in
respect of the proposed arrangements. On 21 December 2005 the ACCC denied
interim authorisation on the grounds that ANFIC had not suitably demonstrated
that interim authorisation was urgent, and that the information provided was
insufficient to allow a preliminary assessment of the application.
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ANFIC’s submission in support of its application

3.8 ANFIC is a not for profit company, limited by guarantee and comprised of 12
members that operate fruit nurseries. The group’s stated aims are to facilitate the
greater exchange of information on varieties around the world and offer access to
fruit varieties. ANFIC currently manages more than 1200 fruit varieties in
Australia from 50 breeding programs in 12 countries. Of the 1200 fruit varieties,
fewer than 120 are currently produced in commercial quantities.

ANFIC’s members

3.9 ANFIC submits that each of its members is a fruit tree nursery business. Each of
its members produce in-ground deciduous trees for sale to commercial orchardists.
Some of its members grow fruit trees in containers for sale to both commercial
orchardists and the retail garden trade.

3.10 ANFIC notes that its members are located in strategic areas of the country to suit
the many fruit production industries in Australia. As an example, its only
Queensland nursery produces subtropical and tropical fruit trees, while nurseries in
the south produce deciduous fruit trees such as apples, pears and stonefruit.

3.11 ANFIC notes that its members are licensed by them to produce trees for sale to
orchardists (i.e. fruit growers) throughout Australia. These licence agreements
outline the royalty collection requirements for each fruit variety managed by
ANFIC in Australia and any other limitations on the sale of a new fruit variety.

Background

3.12 ANFIC submits that it is investigating co-ordinated marketing and licensing as
growers need to work together to gain a mutually larger market share. ANFIC
submits it has not currently approached any growers or marketers regarding the
arrangements.

Plant Breeder Rights

3.13 ANFIC submits that PBR facilitates innovation and the development of better
varieties. However, ANFIC submits that the PBR Act is silent on the
commercialisation of new varieties, other than requiring they are reasonably
accessible to the public within two years of rights being granted.

3.14 ANFIC submits that not all new fruit varieties are protected by PBR and that other
methods of Intellectual Property protection are in use, for example, non
propagation agreements, DNA fingerprinting and the National Licensing
Association.

3.15 In respect of the 1200 fruit varieties currently managed by ANFIC, ANFIC has
advised that less than 10% are protected by the PBR regime.
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Details of Exceptional fruit varieties

3.16 ANFIC submits that the new exceptional fruit varieties are either still in plant
quarantine or in the early stages of propagation. ANFIC claims details of its
exceptional fruit varieties are confidential as it is commercially sensitive and
confidentiality agreements are in place with many owner/breeders. While ANFIC
offered to furnish this information to the ACCC on a confidential basis, the ACCC
considered that the information was likely to be materially important to the
proposed arrangements. The ACCC considered that restricting public access to the
information was not in the best interests of its assessment and denied ANFIC’s
request. ANFIC then withdrew the information from the ACCC’s consideration.

3.17 As noted previously ANFIC manages more than 1200 fruit varieties in Australia.
ANFIC initially submitted that of these 1200 varieties, only ten new fruit varieties
have the potential to fit the ‘exceptional’ fruit variety category and therefore be
included in the co-ordinated marketing program.

3.18 In submissions received after the draft determination, ANFIC noted that it had
reassessed the number of varieties which may qualify for exceptional status and
that upwards of 30 varieties had now been identified. These varieties include
various stonefruit, apples, citrus and grapes. ANFIC notes that it is possible that
not all of these varieties will ultimately be marketed as exceptional fruit as it is
possible that they may not have the necessary characteristics.

Details of fruit volume co-ordination

3.19 ANFIC submits that fruit growers, as part of the co-ordinated marketing program,
will be provided with a choice of marketers/market agents/direct sellers/exporters
for their fruit marketing. ANFIC notes that their choice may be limited to two
market agents in each capital city market. ANFIC submits that co-ordination of
fruit volumes will greatly assist buyers of fruit by ensuring that each capital city
market receives an appropriate volume of fruit for their customers.

3.20 ANFIC submits that this co-ordination direction for growers is no different to the
way in which they currently market their fruit, although a different market agent
may be required in a particular capital city market than currently used by the fruit
grower. ANFIC submits that there is no requirement for growers to obtain any
additional services from the marketers other than fruit marketing directed by
ComCo. ANFIC notes that these directions may change each season as some
marketers strive to improve the returns for the growers or other marketers have
contracts terminated due to poor performance.

3.21 In submissions on this topic received after the draft determination, ANFIC
clarified its proposed arrangements regarding market agents. ANFIC noted that it
would not seek to break existing relationships between growers and market agents.
ANFIC noted that so long as it is advised of who the market agent is (so that it can
collect royalties) growers will be permitted to continue to use them. ANFIC noted
that this would probably amount to a maximum of two market agents in any capital
city market.
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Capped production or acreage

3.22 ANFIC submits that production or acreage caps can be specified by the
owner/breeder as part of a master licence with ANFIC or calculated according to
the market share that a new exceptional fruit variety may capture. ANFIC submits
that the projected market share for a new exceptional fruit variety will not be more
than two per cent of industry production.

Projected annual royalty fees

3.23 ANFIC claims that annual royalty fees are difficult to predict as there is no royalty
model that applies to every fruit growing industry. Each fruit variety will have a
unique royalty model dependent on owner/breeder requirements and the fruit
industry involved. ANFIC submits that if a four per cent production royalty was
used the projected annual royalty fee may be around $2000 a hectare. However,
ANFIC notes that the acreage planted is also uncertain and depends on industry
size, potential domestic and export markets, and the acceptance of Australian
growers.

3.24 ANFIC submits that royalties will be charged to fruit growers only as they benefit
from the new fruit variety. Royalty collections commonly take the form of tree or
fruit production royalties. Tree royalties are collected at the time of sale by
nurseries. Fruit production royalties are collected by authorised marketers or
through other methods. ANFIC expects that market agents may be required to pay
a marketing fee for access to the exceptional fruit but this fee will cover costs and
will not be forwarded to the owner/breeder.

Term of authorisation sought

3.25 While ANFIC initially sought authorisation for a period of 10 years it is now
seeking authorisation for a period of 25 years due to the time taken to develop a
new variety. ANFIC submits that the quarantine period for a new variety is
between three to five years, and the initial establishment of plant material for
propagation and planting can delay harvest for three to four years. ANFIC also
submits that 25 years is equivalent to the term of plant breeder’s rights.

Effect on competition and public benefits

3.26 ANFIC submit that the proposal will benefit industry participants as outlined
below.

3.27 Owners and breeders through:

 the co-ordination of fruit production and marketing

 accurate and convenient collection of both tree and fruit production royalties
and

 intellectual property protection.
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3.28 Fruit growers through:

 access to exceptional fruit varieties

 access to a range of fruit breeding programs

 voluntary participation in and co-ordination of committed growers licensed by
ANFIC

 quicker access to the best varieties available through the committed growers
licensed by ANFIC

 access to technical advice through shared information and newsletters

 capped production levels with grower commitment

 limited and authorised market agent choice for growers

 co-ordination of marketing through selected and authorised market agents
and/or exporters

 balanced wholesale market/direct selling/export markers

 an annual co-ordinated marketing plan and

 sustainable returns for grower efforts.

3.29 Marketers, suppliers and direct sellers through:

 access to the best fruit quality from some ‘exceptional’ fruit varieties

 co-ordination of fruit production volumes from a range of production areas

 co-ordination of packing facilities with specified fruit quality standards

 capped production levels with grower commitment

 an annual co-ordinated marketing plan and

 sustainable returns for marketer, supplier and direct seller efforts

3.30 The public through:

 improved fruit quality through ‘exceptional’ varieties grown by committed
growers

 capped fruit volumes/acreage to avoid over supply

 co-ordination of committed growers working as a team with market agents to
produce and deliver consistent fruit quality for the consumer

 increased reliability of products

 increased monitoring and assurance of food safety and health

 development of disease resistant fruit varieties and

 an income stream to breeding programs to continue to provide the best
varieties.

3.31 ANFIC submit that in the absence of the proposed conduct, many of the above
public benefits would not be available from the best varieties.
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3.32 ANFIC also provided the ACCC with general information as to the benefits of a
strategic alliance. ANFIC’s submission in relation to the effects on competition
and public benefits of the proposed arrangements will be considered further as a
part of the ACCC’s assessment in section 7 of this determination.
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4 Submissions received in relation to the application

4.1 The ACCC sought submissions from a wide range of interested parties and those
received are summarised below. Complete copies of all submissions are available
on the ACCC’s public register and on its website.

Submissions received before the draft determination

Apple & Pear Australia Limited

4.2 Apple & Pear Australia Limited (APAL) does not object to ANFIC’s application
for authorisation. However, APAL suggested that the ACCC examine the Plant
Breeders Rights Act 1994 and the Trade Marks Act 1995 before making a decision.

Western Australian Department of Agriculture

4.3 The Western Australian Department of Agriculture (WADA) claims that
production and marketing arrangements for fruit varieties are changing rapidly.
WADA states that the key drivers for this are:

 the requirement of breeding organisations to generate longer term returns for
their varieties

 the need to provide new varieties to consumers to build market share and

 certainty for producers in terms of variety success.

4.4 WADA states that it does not object to ANFIC’s request and notes that it is
consistent with current international approaches to the development of new fruit
varieties.

New South Wales Department of Primary Industries

4.5 The New South Wales Department of Primary Industries (NDPI) submits that
ANFIC’s application does not identify a market failure sufficient to justify
authorisation of the proposal.

4.6 NDPI states that it is concerned that, if granted, A90992 may potentially cause a
reduction in competition in the rootstock market, an increase in costs to fruit
growers and a reduction in industry competitiveness.

4.7 NDPI notes that the case needs to be established as to whether the varieties in
question would otherwise be able to be imported in the absence of the arrangement
for which authorisation is sought.

Tasmanian Department of Primary Industries, Water and Environment

4.8 The Tasmanian Department of Primary Industries, Water and Environment
(DPIWE) submits that ANFIC’s proposal resembles a variety club. Variety clubs
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may control supply and, as a result, the price of fruit by restricting the number of
producers and retailers.

4.9 DPIWE claims that variety clubs benefit specific plant breeders, nurseries,
participating producers, and retailers. DPIWE submits that variety clubs currently
operate within Australia, often to the detriment of smaller producers that have
insufficient funds to enter the arrangements.

4.10 DPIWE notes that ANFIC’s proposed arrangements differ from existing variety
clubs because participation is voluntary. However, the proposed arrangements are
similar to variety clubs in that supply is capped to control price.

South Australian Department of Primary Industries and Resources

4.11 The South Australian Department of Primary Industries and Resources (DPIR)
submitted comments on ANFIC’s application but did not state a position. DPIR
noted that:

 it is unlikely that general orchardists will favour the application, however it
does not seem to restrict the supply of fruit to consumers

 authorisation is likely to encourage other groups to form similar strategic
alliances with breeders and nurseries

 if the arrangement is successfully implemented it may result in more orderly
marketing that reduces fluctuation in the supply and demand situation and

 if the arrangement is carried out poorly it may restrict consumer and grower
access to germplasm.

The Queensland Farmers’ Federation

4.12 The Queensland Farmers’ Federation states that it has no objection to ANFIC’s
application and that it supports the application.

ANFIC’s Response to the Interested Party Submissions

4.13 In response to the interested party submissions ANFIC have submitted, among
other things, the following:

 the high production costs and falling prices due to oversupply are reducing the
number of small orchardists

 there are no exorbitant costs of entry

 tree and production royalties will be more easily paid by virtue of the
‘exceptional’ fruit varieties commanding a higher return

 if an ‘exceptional’ fruit variety cannot achieve returns that sustain
reinvestment, the variety will revert to a commodity variety and no royalties
will be payable to the owner/breeder

 ANFIC has no intention of limiting rootstock supply to the industry
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 any request for an increase in tree and production royalties can only be met
through increased market returns and

 ANFIC does not perceive a market failure but rather, is trying to maximise the
returns to all players involved with some new ‘exceptional’ fruit varieties;
owner/breeders, nurseries, fruit growers, marketers and consumers. These
varieties will not replace any of the existing industry sectors but compliment
marketing at particular times of the harvest season.

Submissions in response to the draft determination

Pre-decision Conference

4.14 On 1 May 2006, the ACCC held a pre-decision conference in relation to its draft
determination. The conference was called by ANFIC. ANFIC was the only party in
attendance.

4.15 The following is a summary of the significant issues that were raised during the
conference and which had not been raised previously. A record of the conference is
available on the ACCC’s website.

4.16 In its submission ANFIC stated that:

 the proposed conduct is only likely to affect a small proportion of fruit sales in
Australia

 the price of exceptional fruit will be constrained by the presence of many
existing fruit varieties

 the co-ordination of exceptional fruit and the restriction of supply are necessary
to ensure that owner breeders receive a satisfactory return on investment

 the model it has proposed will assist it in fulfilling ANFIC’s contractual
obligations with owner/breeders and

 ANFIC will not force growers to use a particular market agent.

4.17 ANFIC also submitted that it chose to seek authorisation in response to concerns
raised within the growing community that the proposed conduct was illegal and in
breach of the TPA. ANFIC also noted that it does not believe that the conduct will
constitute a breach of the exclusive dealing provisions of the TPA (specifically
those relating to third-line forcing1) as it will not force growers to deal with any
particular market agent. The ACCC notes that ANFIC has only sought
authorisation for section 45 of the TPA (agreements substantially lessening
competition) and not for section 47 (exclusive dealing).

1 s47(6) and s47(7) of the TPA
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Further submission by ANFIC

4.18 ANFIC lodged a further submission following the pre-decision conference. As
well as restating many of its earlier submissions, ANFIC provided further
information on the following:

 market agents and retailers often mark-up the price of fruit by around 100 per
cent

 participation in a growing club (such as the proposed arrangements) may make
up a small part of a growers total business

 exceptional fruit varieties make up less than one per cent of varieties bred
throughout the world and

 the real benefit of introducing new varieties will be their lower cost of
production (eg. disease resistant varieties that do not require spraying)

ANFIC also submitted that it had identified a number of fruits in the stonefruit,
apple, citrus and grape categories that may qualify as exceptional.

Herdsman Fresh

4.19 Herdsman Fresh noted its opposition to the proposed arrangements, submitting that
it would strengthen the position of a dominant nursery group, to the detriment of
the fruit growing industry and consumers.

Queensland Department of Primary Industries and Fisheries

4.20 The Queensland Department of Primary Industries and Fisheries submitted that it
accepts the ACCC’s draft decision.

Summerfruit Australia

4.21 Summerfruit Australia Ltd (SAL) submits that the draft determination is an
extremely positive outcome for the Summerfruit industry. SAL submits that
linking fruit varieties to marketing contracts determined by nurseries is restrictive
and damaging to the industry. SAL submits that all growers need to have access to
new varieties, and that variety selection should not be linked to the marketing of
fruit.
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5 Statutory provisions
5.1 Application A90992 is made under section 88(1) of the TPA to make and give

effect to arrangements that might substantially lessen competition within the
meaning of section 45 of the TPA.

5.2 In assessing an application of this type, the relevant test that ANFIC must satisfy
for authorisation to be granted is outlined in subsection 90(6) of the TPA.

5.3 In short this test requires the ACCC to examine the potential anti-competitive
detriments of a proposed arrangement and its potential public benefits. The ACCC
must weigh the two to determine which is greater. Should the potential public
benefits outweigh the potential anti-competitive detriments, the ACCC may grant
authorisation.

5.4 Public benefit is not defined by the TPA. However, the Australian Competition
Tribunal (the Tribunal) has stated that the term should be given its widest possible
meaning. In particular, it includes:

…anything of value to the community generally, any contribution to the aims pursued by
society including as one of its principle elements … the achievement of the economic
goals of efficiency and progress.2

5.5 Similarly, public detriment is not defined in the TPA but the Tribunal has given the
concept a wide ambit. It has stated that the detriment to the public includes:

…any impairment to the community generally, any harm or damage to the aims pursued
by the society including as one of its principal elements the achievement of the goal of
economic efficiency.3

5.6 The ACCC applies the ‘future with-and-without test’ when weighing up the
potential public benefit and anti-competitive detriment. Under this test, the ACCC
compares the public benefit and anti-competitive detriment generated by
arrangements in the future if the authorisation is granted with those generated if the
authorisation is not granted. This requires the ACCC to predict how the relevant
markets will react if authorisation is not granted. This prediction is referred to as
‘the counterfactual’.

2 Re 7-Eleven Stores; Australian Association of Convenience Stores (1994) ATPR ¶ 41-357 at 42677
The Tribunal recently followed this approach in Qantas Airways Limited [2004] ACompT 9, 16 May 2005
3 ibid at 42683
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6 The relevant markets and the counterfactual
6.1 The first step in assessing the public benefits and anti-competitive detriments of

the proposed conduct is to consider the relevant market(s) in which the conduct is
likely to occur.

6.2 The arrangements intend to co-ordinate the production of exceptional fruit varieties
through agreements between various supply chain participants. ANFIC has noted
that it controls the plant breeding rights of over 1200 fruit varieties. Of these,
ANFIC initially noted that around ten were likely to be classed as exceptional.

6.3 ANFIC’s submission at the pre-decision conference and post draft noted that the
proposed arrangement would be likely to apply to more fruits than was initially
identified by ANFIC, with 30 varieties now having been nominated by ANFIC.
ANFIC has advised that the co-ordinated marketing strategy is likely to apply to
various types of stonefruit, apples, citrus and grapes.

6.4 In general terms ANFIC has noted:

 new stonefruit varieties account for 35 per cent of the Australian stonefruit
industry. There are 100 public varieties and 250 new varieties available from
all sources. ANFIC estimates that 15 – 20 of these varieties may be could be
classified as exceptional.

 new apple varieties account for less than 5 per cent of all new plantings. There
are between 10 and 20 public varieties and 10 new varieties available from all
sources. ANFIC estimates that there are 3 new apple varieties that may be
classified as exceptional.

 new citrus varieties account for less than 10 per cent of new plantings. There
are 20 public varieties and between 10 and 20 varieties available from all
sources. ANFIC estimates that there are 6 new citrus varieties that may be
classed as exceptional.

6.5 A lack of certainty as to the fruit varieties to be included in the proposed marketing
strategy and the refusal by ANFIC to place the information available to it in the
public domain has restricted the ACCC’s ability to consider the proposed
arrangement within a definitive market structure. Having said that, given the
general parameters of the information before it, the ACCC considers that an
appraisal of the likely features of those markets most likely to be affected by the
proposed conduct will be sufficient to allow the ACCC to identify and weigh the
potential public benefits and detriments.

6.6 The ACCC considers that the proposed arrangements are likely, to varying
degrees, to affect all levels of the Australian fruit supply chain, being:

 plant breeders (owner/breeders)

 plant nurseries

 fruit growers

 fruit wholesale and
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 fruit retail.

6.7 More generally, the ACCC notes that:

 there are a number of well established fruit varieties produced within Australia,
competing with imported varieties for market share

 considerable time is involved in developing a new variety of fruit (around eight
years)

 the majority of plant development is conducted by overseas owner/breeders

 intellectual property protected varieties may be owned by a breeder, and can be
licensed for commercial exploitation

 Australia supplies fruit to export markets

 fruit importers also supply the Australian market but are constrained to some
extent by the logistics involved (i.e. transport costs, quarantine)

 a large number of businesses supply fruit to consumers, including supermarkets
and specialty fruit retailers and

 the presence and acceptance of high quality fruit varieties that sell at a
premium over standard varieties suggests that consumers place value upon
high quality fruit varieties.

The future with-and-without test
6.8 As stated in section 5, the ACCC applies the ‘future with-and-without test’

established by the Tribunal to identify and weigh the public benefit and anti-
competitive detriment generated by arrangements for which authorisation has been
sought.

6.9 Under this test, the ACCC compares the public benefit and anti-competitive
detriment generated by arrangements in the future if the authorisation is granted
with those generated if the authorisation is not granted. This requires the ACCC to
make a reasonable forecast about how the relevant markets will react if
authorisation is not granted. This forecast is referred to as the counterfactual.

6.10 The ACCC considers that the counterfactual against which the proposed
arrangements will be measured will depend in large part on the extent to which
they may be engaged in even if authorisation is not granted. In this respect ANFIC
has advised that it does not consider that the proposed arrangements breach the
TPA. ANFIC has advised that authorisation has been sought as a mechanism to
most appropriately respond to concerns expressed by growers that the proposed
arrangements may be at risk of breaching the TPA.

6.11 It should be noted that considering an application for authorisation it is not the
ACCC’s role to determine whether an arrangement is at risk of breaching the TPA.
Nor is it the ACCC’s role to offer endorsement of a proposed arrangement. The
ACCC’s role is restricted to assessing the potential benefits and detriment to the
public of the proposed arrangement.
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6.12 On balance the ACCC considers that, as ANFIC has sought authorisation for the
proposed arrangements, ANFIC must perceive that there is some risk, potentially
small, that the proposed arrangements may breach the TPA. For example it may
be that in some circumstances the proposed capacity constraint may be a risk of
substantially lessening competition in one or more of the markets that are affected
by the proposal. It is also unclear whether the proposed arrangements contain
horizontal agreements that may result in a substantial lessening of competition.

6.13 Consequently, the ACCC considers that, without authorisation, ANFIC may be
cautious as to the manner in which it undertakes its marketing arrangements. While
ANFIC may enter into closed loop arrangements with downstream market
participants, it is considered unlikely that the marketing strategy would be adopted
without refinement, for example by lessening the proposed capacity constraints.
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7 The ACCC’s assessment
Effect on competition

7.1 As discussed in section 5, the ACCC must assess the extent to which the proposed
arrangements give rise to any detriment to the public constituted by any lessening
of competition that flows from the proposed arrangements.

7.2 The ACCC considers that the proposed arrangements are likely to result in a
lessening of competition insofar as ANFIC enters into agreements with various
participants in the supply chain, which include market tying arrangements and
constraints on the number of trees sold.

Potential reduction in allocative efficiency

7.7 From the outset, it is important to note that PBR owners or their agents/licensees
may act to restrict supply under the current intellectual property regime. In this
respect the ACCC considers that a PBR owner or its agent/licensee, acting through
a closed loop marketing scheme, could choose to restrict the supply of PBR
protected fruit varieties to the market. However, the ACCC considers that any
decision of a PBR owner or its agent/licensee to impose such a restriction would
be constrained by legislative instruments such as the TPA as well as the choices
made by competitors.

7.8 Any decision by a PBR owner or their agent/licensee to restrict supply, thereby
reducing the fruit volume provided to market, is likely to inflate prices. As a
general principle, allocative inefficiencies have the potential to arise from such
interferences with market dynamics.

7.9 While the ACCC considers that such conduct would be constrained by competitors
increasing production and capitalising on any shortfall in supply, the level of
competition faced by ANFIC is uncertain. It has been put to the ACCC that
ANFIC is a significant supplier of protected fruit varieties in Australia, and the
extent to which competitors may be able to capitalise on its supply decisions may
consequently be small.

7.10 ANFIC proposes to restrict the quantity of its exceptional fruit varieties by
entering into vertical agreements with growers and market agents to cap
production and supply. ANFIC submits that oversupply of fruit occurs quickly in
Australia. ANFIC also submits that the proposed arrangements will assist in
developing high quality fruit varieties by providing greater returns to members of
the supply chain.

7.11 The ACCC is concerned that the proposed restriction of supply will have the effect
of artificially inflating the price of the nominated varieties. This has the potential to
result in consumer detriment (discussed below) and to distort price signals.
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7.12 As a general principle, prices set in a competitive market signal to producers the
amount that a consumer is willing to spend to acquire the product. This enables the
producer to determine whether value to the consumer is at least equivalent to the
cost of production. If the value placed upon the product by a consumer is lower
than the resource cost, then the producer is provided with a price signal that will
prompt a reallocation of resources.

7.13 The ACCC is concerned that, by restricting production, the proposed arrangement
will distort price signals for high quality fruit. One potential consequence may be
the diverting of consumer choice away from the restricted product, due to
suppressed supply and inflated prices, to inferior products. This could lead to
overproduction of the inferior product. This may distort the types of fruit
produced, resulting in an inefficient allocation of resources. To the extent that this
may arise, the ACCC considers that an anti-competitive detriment is likely to
occur.

Potential dynamic inefficiencies

7.14 As noted in section 6, the ACCC considers that consumers are willing to pay a
premium for high quality fruit varieties. Plant breeders and (individual) nurseries
compete to supply fruit varieties to growers and consumers with improved
characteristics to capture some of this premium. An incentive exists under the
current intellectual property regime for PBR owners and nurseries to compete for
the sale of exceptional fruit trees.

7.15 The ACCC is concerned that the proposed arrangement, by restricting tree sales
and placing capacity constraints upon grower production, may reduce this
incentive. Where competitive tensions are removed from a market, a consequence
may be that participants expend less effort in improving their goods or services. To
the extent that this occurs, a loss of dynamic efficiency will result.

7.16 Post draft determination, ANFIC submitted that growers participating in the
arrangements will be able to choose which ANFIC member nursery they purchase
the trees from. ANFIC considers that this will maintain the current levels of
competition between member nurseries for the sale of exceptional fruit.

7.17 The ACCC is concerned that by placing an artificial constraint upon the number of
trees sold the proposed arrangement is likely to deter competition between
ANFIC’s member nurseries by denying economies of scale. That is, with reduced
numbers of fruit trees available for propagation, the number of nurseries willing to
invest in supplying the fruit trees is also likely to be reduced. It is likely that
nurseries will choose not to compete as the incentive required for them to produce
the variety is lessened if other nurseries have already captured a large portion of
the available market. As such, restricting supply is likely to reduce the number of
nurseries competing for sales when compared to an unrestricted market.

7.18 Consequently, while the 12 nurseries affected by the proposed arrangement would
still compete with other nurseries for market share, they would not compete with
each other to the same extent to obtain the high quality fruit premium. The
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proposed arrangements may lead to a loss of dynamic efficiency and anti-
competitive detriment when compared to the counterfactual.

7.19 Moreover the ACCC considers that the proposed arrangements may distort the
incentive to innovate already in place under intellectual property law. While this
may lead to either more or less innovation taking place, it is not clear that this will
lead to a more efficient outcome.

Breadth of the proposed conduct

7.20 The significance of the anti-competitive detriment flowing from restricted supply
depends on the scope of the conduct. Where the conduct is more widespread there
is greater scope for anti-competitive detriments to arise.

7.21 Although ANFIC produces around 120 fruit varieties in commercial quantities it
initially submitted that the proposed arrangements would be likely apply to a small
subset of its member’s production, being less than 10 fruit varieties. However,
following the draft determination ANFIC has advised that as many as 30 fruit
varieties are now under consideration for inclusion. It is noted that this number
does not take account of future varieties that may be added during the life of the
authorisation (a 25 year period has been sought by ANFIC). While ANFIC has
declined to publicly identify the fruit varieties likely to be included in the proposed
marketing arrangement, it has submitted that in its view the current market share of
these varieties is quite small at around 1 per cent. The ACCC notes that this is a
revision of the previously submitted 2 per cent.

7.22 As noted earlier, a lack of certainty as to the fruit varieties to be included in the
proposed marketing arrangement and the refusal by ANFIC to place the
information available to it in the public domain has restricted the ACCC’s
consideration of the proposed arrangement. This has significantly affected the
ACCC’s ability to be satisfied that the scope of the arrangement is restricted as has
been contended by ANFIC.

7.23 Accordingly the ACCC has assessed the scope of the arrangements based upon the
terms of the conduct for which authorisation has been sought. The ACCC notes
that, if the strategic alliance proves successful in increasing returns to supply chain
participants, ANFIC would not be prevented from broadening the collective
arrangement to apply to other high quality varieties produced by its members and
future members.

7.24 The ACCC concedes that the scope of the arrangements may be limited by
competition from other fruit varieties. However, it is difficult to assess the extent
to which this may occur without details of the fruit varieties, which ANFIC is
unwilling to expose to public scrutiny.

7.25 On balance, the ACCC considers that the potential scope of the proposed
arrangements could result in significant anti-competitive detriment.
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Voluntary participation

7.26 ANFIC submits that the proposed arrangements are voluntary for growers and
market agents, so will only be entered into if parties believe there is a benefit.

7.27 The ACCC accepts that no grower or market agent would enter an arrangement
they consider detrimental to their business. However, this circumstance does not
significantly reduce the potential detriments to competition. In this regard, the
ACCC is more concerned about the lessening of competition and the impact of the
proposed arrangements on consumers.

Conclusion

7.28 The ACCC considers that the proposed arrangements are likely to generate anti-
competitive detriment through market tying, and particularly through a capacity
constraint creating a potential misallocation of resources. Furthermore, the ACCC
is concerned that, without full information as to the varieties included under the
proposed arrangements, the full extent of any detriment cannot be assessed.
Consequently, the ACCC must assume that the conduct, if successful in raising
returns to supply chain participants, may be broadened to other varieties. As such,
the ACCC considers that, where the proposed conduct is broadened to include
other varieties of fruit held by ANFIC, the extent of the anti-competitive detriment
may be significantly increased.

Public benefit

7.29 In order to grant authorisation to the proposed arrangements, the ACCC must be
satisfied that the arrangements would result in a benefit to the public that
outweighs any detriment to the public constituted by a lessening of competition
arising from the arrangements.

7.30 Under the future with-and-without test, for a public benefit to be given weight it
must be demonstrated that the benefit would not arise, or would not arise to the
same extent, if the arrangements were not authorised.

7.31 ANFIC submits that authorising the formation of agreements between its 12
members to establish co-ordinated production and growing arrangement with
growers and market agents will result in a number of benefits to the public.
Broadly, ANFIC has claimed that benefits will accrue at several levels of the
supply chain, including benefits to:

 intellectual property owners and breeders

 growers

 market agents, suppliers, direct sellers and

 the public

7.32 The benefits claimed by ANFIC are outlined from paragraph 3.26 to 3.30 of this
determination and in ANFIC’s supporting submission. The ACCC notes that, for
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7.38 The ACCC is concerned however that any increase in returns above those made
under the counterfactual are likely to result from the potential for the proposed
agreement to artificially maintain the price of a variety above the competitive rate
that would exist without authorisation. In this respect the ACCC considers that, as
increased returns to the supply chain are likely to be made at the expense of
consumers and a dead weight loss is likely to arise from a reduction in allocative
efficiency, it is difficult to accept this increase in returns as a public benefit.

Intellectual property protection

7.39 ANFIC has submitted that intellectual property protection will be a benefit of the
proposed arrangements. In this regard, the ACCC notes that PBR owners will
retain the ability to gain intellectual property protection whether or not ANFIC is
granted authorisation. As such that the ACCC does not consider that the proposed
arrangements will increase the scope for such protection.

Conclusion on public benefits

7.40 The ACCC considers that while ANFIC may be able to accurately collect plant
royalties and produce high quality fruit under the proposed arrangements, it does
not consider that these will be any less achievable under the counterfactual. The
ACCC also considers that, while the proposed arrangements may provide greater
returns to supply chain participants, any increase is likely to be at the expense of
consumers and allocative efficiency. The ACCC also considers that intellectual
property protection is available with or without authorisation. Consequently, the
ACCC does not consider that the proposed arrangements, if given effect to, are
likely to increase public benefit when compared to the likely counterfactual.

Balance of public benefits and anti-competitive detriments

7.41 The ACCC considers intellectual property protection and the promotion of
appropriate investment incentives are important for the development and future
competitiveness of the Australian fruit industry. However, having considered the
information that has been provided to it by ANFIC, the ACCC has concluded that
the proposed arrangements are unlikely to achieve any greater benefits than those
that are already provided for by the current intellectual property regime.

7.42 While the ACCC has concluded that ANFIC’s proposal is unlikely to result in
additional benefits to the public, this conclusion has been reached after considering
the information available to it. Importantly, the ACCC recognises that in some
circumstances supply chain arrangements may provide for improvements in
intellectual property protection and in the promotion of appropriate investment
incentives, thereby providing benefits to the public. However, it is the role of the
applicant to satisfy the ACCC, through the demonstration of public benefits, that
the proposed arrangements should be authorised.

7.43 In addition to the lack of demonstrated public benefits, the ACCC is concerned
from a competition perspective that these arrangements, if given effect to, may
result in a loss of allocative and dynamic efficiency. The ACCC considers that
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much of this detriment is likely to arise from the proposal to constrain the number
of trees supplied by nurseries.

7.44 On the information available and for reasons set out in this determination, the
ACCC does not consider that the proposed arrangements give rise to a public
benefit sufficient to overcome the anti-competitive detriment identified within this
section, and denies authorisation.
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8 The determination
The application

8.1 On 14 November 2005, the Australian Nurserymen’s Fruit Improvement Company
Ltd (ANFIC) lodged an application for authorisation pursuant to section 88(1) of
the Trade Practices Act 1974 (the TPA) for authorisation A90992.

8.2 Application A90992 seeks:

 to make a contract or arrangement, or arrive at an understanding, a provision of
which would have the purpose, or would have or may have the likely affect, of
substantially lessening competition within the meaning of section 45 of the
TPA and

 to give effect to a provision of a contract, arrangement or understanding where
the provision has, or may have, the effect of substantially lessening
competition within the meaning of section 45 of the TPA.

8.3 ANFIC is seeking the authorisation to it to enter into agreements with various
supply chain participants for the co-ordination of the marketing and supply of its
‘exceptional fruit’ varieties.

Statutory test

8.4 For the reasons outlined in this determination, the Australian Competition and
Consumer Commission (the ACCC) is not satisfied that in all circumstances the
making of contracts and giving effect to the provisions of the proposed
arrangements for which authorisation A90992 is sought under section 88(1) of the
TPA:

 would be likely to result in a benefit to the public and

 that benefit would outweigh the detriment to the public constituted by any
lessening of competition that would be likely to result from the proposed
arrangements.

Decision

8.5 Pursuant to the statutory test outlined in section 90(6) of the TPA, the ACCC
denies authorisation to application A90992.

Effective date of the determination

8.6 This decision is subject to any application to the Australian Competition Tribunal
for its review. This determination is made on 7 June 2006. If no application for
review of the determination is made to the Australian Competition Tribunal, it will
come into force on 29 June 2006.




