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Executive Summary 
The application 

On 11 November 2005, the Australian Brick and Blocklaying Training Foundation 
Ltd (ABBTF) (formerly Victorian Brick and Blocklaying Training Foundation Ltd 
(VBBTF)) lodged an application for revocation and substitution with the 
Australian Competition & Consumer Commission (the ACCC).  The application 
concerned an arrangement for the imposition of levies on sales of clay bricks and 
concrete masonry products by manufacturers in Queensland, New South Wales, 
Victoria, Tasmania, South Australia, Western Australia and the Australian Capital 
Territory. 

The ABBTF made the application for itself and its members and on behalf of the 
Clay Brick and Paver Institute (CBPI) and its members, and the Concrete Masonry 
Association of Australia (CMAA) and its members.  The applicants also applied 
for interim authorisation effectively extending the previous authorisation A90895 
so that they could continue to collect levies while the ACCC sought submissions 
and considered the application.  The applicants have previously obtained 
authorisation A90895, which was to expire on 26 November 2005, and 
authorisation A90887, which will be the subject of an application for revocation if 
the Commission grants this authorisation.  A90895 and A90887 concern conduct 
similar to the conduct for which authorisation is granted in this application. 

The ACCC issued a draft determination on 22 February 2006, proposing to revoke 
authorisation A90895 and substitute authorisation A90993 in relation to the 
arrangements.  No submissions were lodged by interested parties in response to 
the draft, and no requests for a pre-decision conference were received. 

The authorisation process 

A key objective of the Trade Practices Act 1974 (the Act) is to prevent anti-
competitive conduct, thereby encouraging competition and efficiency in business, 
resulting in greater choice for consumers in price, quality and service. 

The Act, however, allows the ACCC to grant immunity from legal action for anti-
competitive conduct in certain circumstances.  One way in which parties may 
obtain immunity is to apply to the ACCC for what is known as an ‘authorisation’.  

Broadly, the ACCC may ‘authorise’ businesses to engage in anti-competitive 
arrangements or conduct where it is satisfied that the public benefit from the 
arrangements or conduct outweighs any public detriment.   

The ACCC conducts a comprehensive public consultation process before making 
a draft decision and ultimately a final decision to grant or deny authorisation.  

The proposed arrangements 

The ABBTF, CBPI and CMAA seek authorisation to impose levies on sales of 
bricks at the rate of $2 per thousand bricks and 10c per square metre for concrete 
masonry products. 
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The applicants wish to raise funds for a national program designed to alleviate 
shortages of skilled bricklayers, which are causing delays in the building and 
construction industries.  The levy will be added to the invoiced price of bricks and 
blocks as a separate item.  The manufacturers who are members of the applicant 
organisations and other named firms will also match the funds raised by the levies 
with voluntary contributions.  The funds will be used:  

• to promote the trade of bricklaying and the career path it offers to 
school students and the wider community;  

• to create apprenticeship opportunities for school-leavers and mature-
age entrants;  

• to support bricklayer training prior to commencement of an 
apprenticeship;  

• to provide sample programs on bricklaying to secondary school 
students and resources for bricklaying courses in the curriculum; and  

• to provide employment subsidies to group training companies and 
other employers of apprentice bricklayers under the scheme as an 
offset against some of the costs of employing apprentices. 

Assessment of public benefits and detriments 

Overall, the ACCC is satisfied that the proposed scheme is likely to result in the 
following public benefits:  

• an increase in the supply of competent, skilled bricklayers; 

• reductions in delays experienced in the building and construction 
industries; and 

• increased employment of young people in a skilled trade. 

The ACCC is of the view that there are likely to be anti-competitive detriments 
arising from the proposed arrangements.  One anti-competitive detriment will be 
the increase in the cost of bricks and concrete masonry products arising from the 
imposition of the levies and the consequent increase in the cost of building houses.  
However, the ACCC notes that the increase will be a very small proportion of the 
cost of building a house, in the order of $16 - $20.  A second source of anti-
competitive detriment may be potential distortions in the markets for training and 
employing apprentices. 

On balance, the ACCC is satisfied that the public benefits likely to arise from the 
proposed arrangements will outweigh the likely public detriments. 

Interim authorisation 

On 18 November 2005, the ABBTF sought interim authorisation to allow for the 
continuation of the conduct between the time the existing authorisation (A90895) 
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expired and the Commission’s final determination of ABBTF’s application.  The 
Commission granted interim authorisation on 23 November 2005 for 3 months. 

Interim authorisation allows the applicants to engage in the conduct for which 
authorisation is sought, while the ACCC considers the merits of the authorisation 
applications.  

When the draft determination was issued on 22 February 2006, the interim 
authorisation was extended until such time as the ACCC made a decision in 
respect of the final determination, and the period for applications to the Australian 
Competition Tribunal for review of the decision expired. 

Final Determination 

This document is the final determination in respect of authorisation A90993, in 
which the ACCC revokes authorisation A90895 and substitutes authorisation 
A90993, authorising the applicants to engage in the conduct until 17 May 2009.  
This determination is made on 26 April 2006.   

The decision to grant this authorisation is subject to any application to the 
Australian Competition Tribunal for its review. 

If no application for review of the determination is made to the Australian 
Competition Tribunal, it will come into force on 18 May 2006.   
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List of Abbreviations 
 

ABBTF Australian Brick and Blocklaying Training Foundation Ltd 
(formerly Victorian Brick and Blocklaying Training Foundation 
Ltd) 

ACCC Australian Competition & Consumer Commission 

AMBA Australian Master Bricklayers Association 

CBPI Clay Brick and Paver Institute 

CBPAV Clay Brick and Paver Association of Victoria 

CMAA Concrete Masonry Association of Australia 

MBA Master Builders Australia Inc. 

the Act Trade Practices Act 1974 
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1  Introduction 

1.1 The Australian Competition and Consumer Commission (the ACCC) is the 
independent Australian Government agency responsible for administering the 
Trade Practices Act 1974 (the Act).  A key objective of the Act is to prevent 
anti-competitive conduct, thereby encouraging competition and efficiency in 
business, resulting in a greater choice for consumers in price, quality and 
service. 

1.2 The Act, however, allows the ACCC to grant immunity from legal action for 
anti-competitive conduct in certain circumstances. One way in which parties 
may obtain immunity is to apply to the ACCC for what is known as an 
‘authorisation’.  Broadly, the ACCC may ‘authorise’ businesses to engage in 
anti-competitive conduct where it is satisfied that the public benefit from the 
conduct outweighs any public detriment.   

1.3 The ACCC conducts a comprehensive public consultation process before 
making a decision to grant or deny authorisation. Upon receiving an 
application for authorisation, the ACCC invites interested parties to lodge 
submissions outlining whether they support the application or not, and their 
reasons for this.   

1.4 The ACCC then issues a draft determination in writing, proposing either to 
grant the application (in whole, in part or subject to conditions) or to deny the 
application. In preparing a draft determination, the ACCC will take into 
account any submissions received from interested parties.  

Revocation and substitution of authorisations 

1.5 Section 91C of the Act allows a party to apply to the ACCC to have its 
existing authorisation revoked and to have a substitute authorisation granted in 
its place.  Before the ACCC may grant an application to revoke an existing 
authorisation and grant a substitute authorisation, it must assess the proposed 
substitute authorisation in the same manner that it would consider a new 
authorisation application.  

1.6 In this instance, the ACCC must consider the proposed conduct against the 
relevant test set out in section 90 (6) of the Act, which, in short, requires the 
ACCC to be satisfied that the proposed arrangements would be likely to result 
in a benefit to the public and that the benefit would outweigh the detriment to 
the public constituted by any lessening of competition that would be likely to 
result. 

1.7 In making its decision, the ACCC conducts the same public consultation 
process as it would for a new application for authorisation, which includes 
informing interested parties about the application, inviting submissions and 
issuing a draft determination.  The ACCC then issues a final determination. 
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Draft determination 

1.8 Once a draft determination is released, the applicant or any interested party 
may request that the ACCC hold a conference.  A conference provides 
interested parties with the opportunity to put oral submissions to the ACCC in 
response to a draft determination.  The ACCC will also invite interested 
parties to lodge written submissions on the draft.   

1.9 The ACCC then reconsiders the application taking into account the comments 
made at the conference (if one is requested) and any further submissions 
received and issues a final written determination.  Should the public benefit 
outweigh the public detriment, the ACCC may grant authorisation.  If not, 
authorisation may be denied.   

1.10 This document is the final determination in relation to the application to 
revoke authorisation A90895 and substitute authorisation A90993, lodged 
with the ACCC by the Australian Brick and Blocklaying Training Foundation 
Ltd (ABBTF) (formerly Victorian Brick and Blocklaying Training Foundation 
Ltd (VBBTF)) for itself and its members and on behalf of the Clay Brick and 
Paver Institute (CBPI) and its members, and the Concrete Masonry 
Association of Australia (CMAA) and its members. 

2 The Industry 

2.1 Bricklaying forms a part of the general construction industry.  Master Builders 
Australia states in its submission that the building and construction industry is 
a major contributor to the Australian economy, generating 6.5% of Australia’s 
Gross Domestic Product and representing over 8% of the total workforce.  As 
the Commission noted in two earlier related authorisations1, the building and 
construction industries have been described as “the engine room of the 
Australian economy … [leading] national economic activity and build[ing] the 
infrastructure within which value creation occurs”.  

2.2 The building and construction industry consists of three main groups: 

•  commercial 

•  industrial 

•  housing. 

2.3 Housing forms the largest group.  It is a sector which has seen dramatic 
growth in demand in recent years. 

2.4 The applicants submitted that members of the CBPI manufacture 1.6 billion 
bricks per annum, which comprise in excess of 99% of the total market2 for 

                                                 

1  The earlier authorisations, A90895 and A90887, are described in Section 3 below. 

2  Applicants’ submission, p. 1. 
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clay bricks and pavers sold in the states of NSW, SA, WA, Qld and the ACT, 
while members of CMAA manufacture 2 million tons of bricks and blocks 
representing 80% of the total market3 for concrete bricks and blocks sold in 
those states. 

Skill Shortages in the Building and Construction Industries 

2.5 The building and construction industry has suffered from a severe shortage of 
skilled bricklayers in recent years.  The applicants’ submission states, relying 
on the National and State Skill Shortage List Australia 20044 from the 
Department of Employment and Workplace Relations, that bricklaying 
continues to suffer skill shortages across all states.5   

2.6 The Productivity Commission stated in 2003 in its draft report into first home 
ownership that severe skills shortages have resulted in significant delays in 
construction times and added to the costs of building.6  These problems have 
been particularly prevalent during the ‘housing boom’ of recent years and are 
a common occurrence during peak periods of demand.7   

2.7 In its final report on first home ownership, the Productivity Commission noted 
that, in several previous booms in the residential house construction industry, 
severe skill shortages dramatically increased the costs of building, and had the 
potential to cause dramatic increases in the cost of construction again.8   The 
Productivity Commission did not quantify the amount of the increases in the 
cost of housing construction that were attributable to delays resulting from 
skill shortages. 

2.8 The ACCC understands that several factors contribute to the national shortage 
of skilled bricklayers.  They include: 

•    the cyclical nature of the trade means that it is viewed by young people 
as lacking security 

•    low wages in the industry make the trade unattractive to young people 

•    the trade consists of a largely aging population 

                                                 

3   Ibid. 

4  The applicants’ submission quotes from but does not include the National and State Skill  
Shortage Lists Australia – 2004. 

5  Applicants’ submission, p. 6. 

6  Productivity Commission, First Home Ownership – Productivity Commission Discussion 
Draft, December 2003, Melbourne, p. 131. 

7   Ibid. 

8  Productivity Commission 2004, First Home Ownership, Report no. 28, Melbourne, p. 187. 
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•    training programs are not flexible enough to cater for certain 
demographics 

•    certain employers prefer to hire skilled staff rather than untrained 
apprentices 

•    certain employers tend not to hire apprentices due to the added costs to 
their businesses and the added administrative work 

•    certain employers fear that if they hire an apprentice, the apprentice 
will abandon their employer for alternative employment at the 
completion of their apprentice training. 

2.9 A majority of employers in the construction trades do not hire apprentices for 
the reasons outlined above.  Many of those who do employ apprentices, hire 
them through group training schemes.  The percentage of employers who hire 
apprentices through group training companies varies between the geographic 
markets.  In Victoria, 21% of apprentices are employed by group training 
companies and assigned to bricklayers.9  A similar percentage is employed by 
group training companies in New South Wales.  In Queensland, about 42% of 
apprentices are employed by group training companies, perhaps due to the 
vigorous efforts of a local group training company.  In Western Australia, 
approximately 80% of apprentices participate in group training schemes.  The 
rate of participation in Western Australia may be attributable to state 
government support and a local training levy. 

2.10 The group training schemes offer10: 

• flexibility in employment 

• the ability for employers to have a choice of apprentice  

• a reduction in workers’ compensation claims. 

2.11 The ACCC understands that the applicants almost exclusively use group 
training companies, because they offer the following additional benefits: 

• adequate supervision of the employment conditions and skills 
development of apprentices (including checks to ensure that the pay 
and conditions of apprentices match their entitlements, and that they 
are being trained as skilled workers and not used as unskilled 
labourers) 

• a system for monitoring attendance at off-site training sessions 

                                                 

9   The submission from AMBA claims that only 15% of apprentices in Victoria are employed 
through group training companies. 

10   Building and Construction Working Group, Present and Future Skills Needs in the Building 
and Construction Industry – Draft Report, August 2001, pp. 79 – 80. 
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•    a system for monitoring the working relationships of apprentices with 
the bricklayers and resolving problems that may arise. 

2.12 The problems encountered in recruiting apprentice bricklayers are indicative 
of problems that beset other trades engaged in the building and construction 
industry.  It is generally difficult to attract and retain young people in 
traditional trades.11 

Age profile of the bricklaying trade 

2.13 The applicants’ submission estimates, on the basis of statistics obtained from 
the Australian Bureau of Statistics, that there are 25,000 bricklayers working 
in Australia.12  The applicants’ submission states that a third of the bricklaying 
workforce is over 45 years of age and is likely to retire or leave the trade over 
the next ten years.13   

2.14 MBA’s submission provided an analysis of unpublished data from 2001, 
which it acquired from the Australian Bureau of Statistics.14  This data 
indicates that there were approximately 20,000 bricklayers in the Australian 
workforce in 2001.  It showed that more than 33% of bricklayers in the 
workforce at that time were aged 45 years and over.  Those in the 25 – 44 
years age group comprised just over 50% of the workforce, while 
approximately 15% were in the 15 – 24 years age group.   

2.15 The applicants address the difference between the number of bricklayers they 
estimate in the application and the number stated by the MBA in the following 
way.  They submit that the Department of Employment and Workplace 
Relations estimates that there are 28,000 bricklayers in Australia; however, 
some of these people are employed part-time.  The applicants estimate that 
there are approximately 25,000 full-time equivalent bricklayers working in 
Australia.  They also note that the number of bricklayers is a floating 
population, which may or may not include qualified workers who are not 
currently working in the trade, and unqualified persons who are working in the 
trade. 

2.16 The MBA stated in its submission that it is evident that more than 33% of 
bricklayers were aged 45 or older in 2001, a situation that would have 
worsened since that date.15  An analysis of the data provided by MBA indicates 

                                                 

11   Housing Industry Association Ltd, HIA Response to Productivity Commission Review of 
National Competition Policy, 13 December 2004, p. 14.  

12    Applicants’ submission, p. 6. 

13    Ibid. 

14     Submission to the Australian Competition and Consumer Commission Application for 
  revocation and substitution – Authorisation A90993 – Brick Levy December 2005 Master  
  Builders Australia Inc. pp. 2 – 3. 

15    Ibid., p. 3. 
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that the bias in bricklaying towards an aging workforce is one of the more 
severe among the skilled trades in the building and construction industries, but 
it was not the most skewed.16  Bricklaying had the second highest percentage 
of workers in the age groups 45 – 54 years and 55 years and over out of eleven 
selected categories of skilled workers engaged in the building and construction 
industry.17  It also had the fifth lowest percentage of workers aged 25 – 44 
years out of the same eleven categories and the second lowest percentage of 
workers aged 15 – 24 years.18   

2.17 MBA’s submission included an estimate that 80% of workers in the 55 years 
and over age group would retire over the five year period commencing in 
2001.  MBA assumed that 1 in every 5 workers will continue to work past 
60 years of age.  Applying MBA’s assumptions about all tradespersons in the 
55 years and over group, it can be estimated that 1853 out of 2,316 bricklayers 
would have retired within 5 years from the time the data was collected in 
2001.19  Since 2001, some bricklayers in the 45 – 54 years age group will have 
entered the group which is approaching retirement age. 

2.18 The applicants’ submit that the average age of bricklayers is in the mid 40’s 
and that a third of bricklayers will leave the trade in the next 10 years.20  They 
estimate that 6,000 bricklayers out of a total number of 18,500 in Queensland, 
New South Wales and Victoria will leave the industry during that time.21 

Demand for bricklaying apprenticeships 

2.19 The statistics demonstrate that the profile of the bricklaying workforce is 
aging, because uptake and availability of apprenticeships has declined so that 
the workforce is not being replaced with skilled entrants. 

2.20 The applicants submitted, relying on figures sourced from the National Centre 
for Vocational Educational Research, that 830 bricklayers need to be replaced 
each year, while apprenticeship completions over the past three years have 
averaged only 353.22  The applicants’ provided statistics to support their 
contention that, in New South Wales, Queensland and Victoria, less than half 

                                                 

16  Ibid., p. 2. 

17   Ibid. 

18  Ibid. 

19  MBA’s submission says at page 3 that “the industry was likely to lose 80,000 people [from all 
tradespersons] over the next 5 years”. 

20  “Business Plan National Structure Brick & Blocklaying Training Scheme”, Victorian Brick  
and Blocklaying Training Foundation, 11 November 2005, (submitted as an attachment to the 
VBBTF’s application), p. 4. 

21  Ibid. 

22  Applicants’ submission, p. 6. 
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the number of skilled workers departing the trade are being replaced by new 
entrants who have completed apprenticeships.23  

2.21 Attracting suitable candidates for bricklaying apprenticeships has been 
difficult.  The Building & Construction Industry Working Group wrote in its 
report to the Minister for Education, Training and Youth Affairs, in 2001, that 
the community views the building and construction industry as dangerous, 
characterised by poor working conditions, low rates of pay, limited career 
options and generally unattractive.24  In addition, attracting apprentices who 
have the requisite literacy and numeracy skills, ambitions and expectations 
compatible with the job opportunities available in the bricklaying trade and 
have a satisfactory work ethic can be difficult.  The applicants note that recent 
initiatives from the Commonwealth Government aim to promote trades as a 
desirable alternative to university education.  The proposed arrangements are 
compatible with this initiative. 

2.22 A distinctive feature of the scheme currently operating in Victoria under 
authorisation A90887 (the Victorian scheme), which is the model for the 
national scheme proposed in this application, is the promotion of bricklaying 
to young people as a desirable occupation.25  The scheme previously 
authorised by A90895 (the discontinued scheme) sought to encourage the 
employment of apprentices by providing incentives to potential employers, 
without addressing the issue of the supply of potential apprentices.  The 
ACCC understands that the applicants view the Victorian scheme as being 
more successful than the discontinued scheme, because it also addresses the 
need to attract more new apprentices. 

2.23 Retaining apprentices is also difficult.  The applicants estimate that attrition 
rates are between 40 and 60% of apprenticeship commencements.26 

Supply of bricklaying apprenticeships 

2.24 The number of apprenticeships provided by bricklayers is insufficient to meet 
the demand for extra skilled tradespeople.27  Although there is difficulty filling 
the existing apprenticeship places, there is also a need to increase the number 
of places being offered.   

2.25 Other apprentices are employed through group training companies, which 
offer their apprentices to bricklayers for a fee.  The bricklayers are not 
responsible for the employment and training of an apprentice throughout the 
entire term of the apprenticeship.  Apprentices may move or be moved 

                                                 

23  Business Plan for ABBTF, accompanying applicants’ submission, p. 4. 

24  Building & Construction Industry Working Group, Op. Cit., p. 20.  

25   Building & Construction Industry Working Group, Op. Cit., p. 21.  

26  Business Plan for ABBTF, accompanying applicants’ submission, p. 4. 

27             MBA submission, p. 5. 
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between bricklayer clients of the group training companies, depending on 
matters such as the volume of work that the bricklayer has at any point in time 
and the variety of practical experience each bricklayer is able to provide an 
apprentice.  Group training companies can also monitor the quality of the 
personal relationship between apprentice and bricklayer.  The applicants note 
that poor personal relationships are a contributing factor to the attrition rate of 
apprentices who do not complete their training.  Group training companies can 
move apprentices when personal relationships break down, without causing a 
break in employment.  This alleviates the problem and allows the apprentice to 
continue training. 

2.26 The fees paid to the group training company by the bricklayer in respect of an 
apprentice reflect the employment costs incurred by the group training 
company during the time that the apprentice works for the bricklayer.  Such 
arrangements suit bricklayers who might otherwise be concerned about their 
capacity to meet the costs of employing an apprentice for the full term of an 
apprenticeship, and so decide not to employ apprentices.28 

Structural changes to employment in the building and construction industry 

2.27  The ACCC understands that structural changes in the building and construction 
industry may have contributed to the shortage of trade qualified skilled 
workers, including bricklayers.  There has been a move towards more 
subcontracting work, and a consequent increase in the number of small firms.29  
The Productivity Commission has noted that, as bricklaying firms have 
become smaller, the propensity to train falls significantly.30  In addition, 
government enterprises, which were previously significant sources of training, 
have been privatised.31  Under pressure to reduce costs, newly privatised firms 
have concentrated on short term goals of increasing profitability, and do not 
incur costs which will only generate revenue in the longer term.32  The trend 
has been for long term investment in skills to be subordinated to increases in 
short term productivity.    In the measurement of productivity, the work rate 
and skill levels of apprentices during the first years of their apprenticeship, 

                                                 

28   Building & Construction Industry Working Group, Op. Cit., p. 27.  

29  Toner, P. “Long run shifts in the industry and workforce structure of the Australian 
construction industry: Implications for a sustainable labour force” , The Association of 
Industrial Relations Academics of Australia and New Zealand 19th Conference, 2005, p. 505; 
Productivity Commission 2004, Reform of Building Regulation, Research Report, Productivity 
Commission, November, p. 60. 

30  Productivity Commission 2004, Reform of Building Regulation, Research Report, Productivity  
Commission, November, p. 197; also Building & Construction Industry Working Group   
National Skills Initiative – Building & Construction, August 2001, p. 29. 

31    Productivity Commission Research Report Reform of Building Regulation, 17 November 
2004, p. 197.  

32             See footnote 29, supra  
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together with the costs of training, can make them an unattractive employment 
option.33   

2.28  The Building & Construction Industry Working Group reported in 2001 that, 
in their first year or two, apprentices cost more than they contributed.  In the 
next two years, apprentices tend to contribute more than they cost so firms felt 
they were getting a return on their earlier expenditure.  However, the benefits 
were too slow to arrive and did not justify the initial costs of apprenticeships.34    

2.29  In particular, there has been a move towards outsourcing of labour hire in the 
building and construction industries to specialist labour hire companies, which 
do not usually employ apprentices35 and often do not undertake training of 
their workforce.  The clients of labour hire firms do not undertake training 
either, because the transience of their workforce means that they will be 
unable to recoup the costs of training.    

3 Earlier Authorisations  

3.1 The current application for authorisation follows earlier authorisations for 
similar schemes.  The two most recent authorisations have been: A90895 (the 
discontinued scheme), which the applicants seek to revoke and be substituted 
for the new authorisation (A90993); and A90887, which continues to operate 
in Victoria (the Victorian scheme).  In turn, these authorisations revoked and 
were substituted for earlier authorisations for other similar schemes. 

3.2 The earlier schemes involved similar conduct, but the amounts of the levies 
were smaller.  Some schemes imposed a single levy on sales of clay bricks at 
the rate of $1.00 per thousand bricks.  Other schemes imposed two levies, 
which were set at $1.00 per thousand bricks and 5cents per square metre of 
concrete masonry products. 

3.3 The increases in the amounts of the levies were authorised because: the cost of 
supporting apprentices rose as the number of apprentices involved in the 
programs increased; and also due to workers compensation premiums rising to 
unsustainable levels. 

Authorisation A90895  

3.4 The ACCC made a final determination allowing authorisation A90895 on 
4 November 2004.  The authorisation allowed the CBPI and the CMAA to 
collect levies of $2.00 per thousand clay bricks and 10c per square metre of 

                                                 

33            Building & Construction Industry Working Group, Op. Cit., pp. 21 – 22. 

34    Ibid., p. 21. 

35     The group training companies, which are labour hire companies, are an obvious exception: see  
               House of Representatives Standing Committee on Employment, Workplace Relations and  
               Workforce Participation Report of Inquiry Into Contracting and Labour Hire Agreements,   
               pp. 69 – 70.  
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concrete masonry products sold in New South Wales (NSW), South Australia 
(SA), Western Australia (WA), Queensland (Qld) and the Australian Capital 
Territory (ACT).  The amounts raised by the levies were to be matched by 
CBPI and CMAA members as a voluntary industry contribution.   

3.5 Funds from the levies and the voluntary contributions would be used to fund 
an apprentice bricklayer training scheme.  The training scheme would use 
group training companies to facilitate the placement of apprentice bricklayers 
with host employers and to subsidise employment and administration costs 
incurred by those employers in relation to the employment of the apprentices.  
The scheme would also provide specialist skill training courses for apprentice 
bricklayers in order to improve their skill levels so that they could perform 
effectively and productively for host employers.  The objective of the 
arrangements was to increase the number of skilled bricklayers in the building 
and construction industry, in an attempt to alleviate the national skill shortage.   

3.6 In each state, the applicants could establish their own group training company 
to place the apprentices or enter into arrangements with existing group training 
companies.  Qld chose to enter into arrangements with existing group training 
companies, while NSW established its own group training company.  NSW 
found that the costs of running the scheme through its own group training 
company escalated as premiums for workers’ compensation rose, and it 
decided to enter into arrangements with existing group training companies 
instead. 

3.7 SA and WA, observing the implementation of the scheme in NSW and Qld, 
and, in particular, the cost problems encountered in NSW, deferred 
commencement of the scheme.  The levies have not been imposed in those 
states.  Funds have been collected in ACT but the scheme has not been 
implemented there.  The ACT funds have been held until new arrangements 
are made.   

3.8 In granting authorisation A90895, the Commission noted its concern that 
providing levy funds only to newly established group training companies may 
place the operators of existing group training companies at a competitive 
disadvantage.  The Commission noted in its draft determination that it 
expected mechanisms to be put in place to allow greater access to levy funds 
for existing group training companies.  Consequently, authorisation was 
granted for a period of 12 months to allow for a timely review of progress with 
these issues. 

3.9 The time limit was put in place so that the Commission could re-evaluate the 
arrangements upon any future application for revocation and substitution, 
particularly in respect of any mechanisms put in place by the applicants which 
would allow group training companies access to levy funding for apprentice 
positions.  The Commission also noted that it would assess the extent to which 
the arrangements had led to a greater number of apprentice positions. 
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Authorisation A90887 

3.10 The ACCC also made a final determination allowing authorisation A90887 on 
4 November 2004.  This authorisation, which was made by the Victorian Brick 
and Blocklaying Training Foundation Ltd for itself and on behalf of the Clay 
Brick and Paver Association of Victoria (CBPAV) and its members, allows 
the applicants to collect levies of $2.00 per thousand clay bricks and 10c per 
square metre of concrete masonry products sold in Victoria. 

3.11 Funds raised from the levies are matched by voluntary contributions made by 
VBBTF and CBPAV members.  The funds have been used: 

• to subsidise the training of apprentice bricklayers 

• to subsidise the employment costs of apprentice bricklayers to host 
employers through group training companies 

• to promote the bricklaying trade to young people in the community 

• to provide incentives for pre-apprenticeship training  

• for mature age apprentice support. 

3.12 The ABBTF notes that it had stated in earlier applications its intention also to 
use some funds to provide financial support to the Holmesglen TAFE 
bricklayer training centre, which was to be a “centre of excellence” for 
bricklayer training.  The ABBTF has informed the ACCC that it never created 
such a “centre of excellence” at Holmesglen TAFE, because other TAFE 
colleges did so well in the provision of apprenticeship training that the facility 
was not needed. 

3.13 The VBBTF provided a $400 incentive to young people to complete a 
pre-apprenticeship course in bricklaying and to begin an apprenticeship in the 
trade. 

3.14  The VBBTF also marketed and promoted the bricklaying trade, in an attempt 
to attract more apprentices.  The promotional activities targetted secondary 
school students, to inform them of the nature and benefits of a career in 
bricklaying.  A 40 hour bricklayer training course at a nominated TAFE 
college was funded as a ‘taster’ programme for year 9 and 10 students. 

3.15 In addition, the bricklaying trade was promoted by: 

• radio campaigns 

• press advertisements  

• presentations to schools, the community and career and industry 
groups. 

3.16 The VBBTF used a network of existing, independent group training 
companies to place apprentices with host employers and to provide wages 



 12

support to host employers involved in the programme for the apprentices they 
employed. 

3.17 The group training companies signed a wage support agreement, which 
provided for the VBBTF to pay them a subsidy at a rate of up to $3,600 per 
annum for a first year apprentice, up to $2,500 per annum for a second year 
apprentice and up to $1,800 per annum for a third year apprentice. 

3.18 In granting authorisation A90887, the Commission noted that the anti-
competitive detriment generated by the proposed arrangements was likely to 
be minimal.  In particular, the Commission did not consider that the proposed 
levy would significantly impact on the price of building a home. 

3.19 The Commission was satisfied that the proposed arrangements were likely to 
generate a public benefit.  Specifically, the Commission considered that the 
proposed arrangements would lead to an increase in the number of apprentice 
bricklayers and in the breadth of training provided, which will improve the 
quality of workmanship across the industry and reduce construction times and 
costs. 

3.20 The authorisation was granted for a period of three years, so that the 
Commission could evaluate whether the public benefits on which its decision 
was premised did eventuate in practice and the appropriateness of the 
authorisation in the market environment at that time. 

3.21 In particular, the Commission noted that increases in the number of 
bricklaying apprentices had not matched the predictions made in the CBPAV’s 
earlier application for authorisation.36  However, the significant delays in 
implementation of the training program meant that it was too early, at that 
time, to assess accurately the success or otherwise of the scheme in promoting 
increases in apprentice bricklaying numbers. 

3.22 The Commission stated that it would be concerned if actual numbers of 
apprentices trained through the scheme continued to fall short of projections.  
If this were the case, the public benefits likely to flow from the arrangements 
would be reduced accordingly. 

4 The Current Application 

4.1 Authorisation A90895 was due to expire on 26 November 2005.  On 
11 November 2005, the VBBTF applied for revocation of authorisation 
A90895 and the substitution of an authorisation, which would apply a scheme 
similar to that already operating in Victoria to all six states and the ACT.  The 
VBBTF also sought interim authorisation, which would allow conduct 
identical to that permitted by A90895 to continue while the ACCC assessed 
the application for revocation and substitution.   

                                                 

36    CBPAV’s authorisation was A90738, which was revoked and substituted with A90877. 
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4.2 The VBBTF obtained authority from the CBPI and the CMAA to make the 
application for revocation and substitution on their behalf. 

4.3 The application was made under section 91C of the Act for the revocation and 
substitution of an authorisation: 

• to make a contract or arrangement, or arrive at an understanding, a  
provision of which would have the purpose, or would have or might 
have the effect, of substantially lessening competition within the 
meaning of section 45 of the Act 

• to give effect to a provision of a contract, arrangement or 
understanding where the provision has the purpose, or has or may the 
effect, of substantially lessening competition within the meaning of 
section 45 of the Act. 

4.4 On 23 November 2005, the ACCC granted interim authorisation for a period 
of 3 months, allowing the conduct authorised under A90895 to continue while 
the new application was considered. 

4.5 The ACCC issued a draft determination on 22 February 2006, proposing to 
revoke authorisation A90895 and grant authorisation to the new arrangements 
for a period of three years. 

4.6 After a draft determination has been issued, an interested party may request 
that a conference be called and further written submissions in response to the 
draft may also be lodged with the ACCC.  In the case of authorisation 
A90993, none of the interested parties requested a conference and no 
additional submissions were received; although AMBA provided some 
correspondence between the ABBTF and itself, and the ABBTF provided 
some information to clarify certain points.  These points of clarification 
mainly concerned small details that appeared in the draft determination and 
have been incorporated into this final determination. 

The Australian Brick & Blocklaying Training Foundation Ltd 

4.7 After lodging the application, the VBBTF changed its name to the Australian 
Brick and Blocklaying Training Foundation Ltd (ABBTF) to reflect its new 
national operations.37  The Foundation is also being restructured to fulfil its 
new role, including changes to its board and constitution.38  The purpose of the 
new national bricklaying foundation is to ensure that there is an adequate, 
competent, bricklaying and blocklaying workforce to support the demand for 
brick and block as construction materials and to improve the standing of 
bricklayers and blocklayers within the building industry.39   

                                                 

37   Business Plan for ABBTF, accompanying applicants’ submission, p. 3. 

38    Ibid., pp. 3 - 4. 

39    Ibid., p. 3. 
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4.8 The ABBTF will perform functions in the areas of recruitment, training and 
employment.  
 
In recruitment40, its functions will be: 

• promotion of bricklaying and blocklaying to schools and the general 
community via radio, print media, mail outs and careers events 

• targetted promotional support for enrolments at TAFE colleges and 
other registered training organisations 

• branded clothing and material. 

4.9 In training41, the ABBTF’s functions will be: 

• to fund short “taster” or “step out” programs for secondary school 
students 

• support pre-apprenticeship training leading onto apprenticeships. 

4.10 In employment42, the functions will be: 

• to subsidise apprentice employment costs through group schemes 

• to fund support for bricklayers employing additional apprentices 

• to work with the bricklaying and blocklaying trade on employment and 
training issues. 

The levies 

4.11 The applicants seek authorisation for a scheme to charge two levies, one on 
sales of clay bricks by members of the CBPI at a rate of $2 per one thousand 
bricks and the other on sales of concrete masonry products by members of the 
CMAA and other named participating companies at a rate of 10 cents per 
square metre of pavers.43  

4.12 In addition to the members of the CBPI and the CMAA, Wide Bay Blocks and 
Pavers is named in the application as a party or proposed party to the 
authorisation.   

                                                 

40    Ibid. 

41    Ibid. 

42    Ibid., p. 4. 

43    Applicant’s submission, p. 1. 
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4.13 The levies will apply to clay bricks and concrete masonry products sold by 
manufacturers in New South Wales, Victoria, Queensland, Western Australia, 
South Australia and Tasmania, and in the Australian Capital Territory.   

4.14 The mechanism for collecting the levies commences with each participating 
manufacturer completing a monthly return which will include sales of clay and 
concrete masonry products for the month (excluding GST), plus the matching 
contribution from the manufacturer.  The return for each month will be sent to 
a firm of independent accountants (SJ Canny Pty Ltd) by the 10th day of the 
following month.  The accountant will prepare tax invoices for the amount of 
the levy, including GST, which will then be forwarded to each manufacturer.  
The levy amount will be remitted by each manufacturer to an ABBTF Trust 
Account, which is operated by the accountant, within 30 days of the month to 
which the levy relates.  The firm of accountants will then send the total 
amount of the levies received to an ABBTF General Account and provide a 
report showing total levies paid per state and the total outstanding for the 
month.  There will be no disclosure of contributions by individual companies.   

Proposed uses of the funds in each State and Territory 

4.15 The funds raised from the levies in each state and the ACT can only be used 
for the specific purposes of that state or territory.44 

4.16 In Victoria, the funds will be used for the following purposes45: 

• to fund  “taster programs” which provide 40 hours of bricklayer 
training at a TAFE college for Year 10 secondary school students, to 
the value of $3,000 per group of 12 to 15 participants 

• to provide an incentive of $400 for people who complete a pre-
apprenticeship, commence an apprenticeship and “can confirm the 
commitment to the trade prior to be [sic] indentured”46 

• to provide wages support to bricklayers employing apprentices through 
group schemes, to the value of $3,600 for first year apprentices, $2,520 
for second year (plus $1,080 on completion of Year 2 of the 
apprenticeship) and $1,800 for third year (plus $1,800 on completion 
of Year 3) 

• to provide an allowance of $2,000 for mature apprentices over the age 
of 23 years in their first year. 

                                                 

44      Ibid., p. 2. 

45     Business Plan for ABBTF, accompanying applicants’ submission, p. 18. 

46       Ibid. 



 16

4.17 In New South Wales47, the funds will be used to fund: 

• subsidies, in accordance with agreements signed with nine group 
training companies, to the value of $5,000 in the first year, $6,000 in 
the second year, $8,500 in the third year and $1,000 in the fourth year 

• 10 “taster courses” of 40 hours duration 

• “[i]ncentives to increase pre-vocational training”.48 

4.18 In the Australian Capital Territory49, the funds will be used to fund: 

• additional pre-vocational courses 

• additional SNAP programs 

• marketing to schools and colleges 

• marketing to sub-contractors  

• incentives to employers. 

4.19 In Queensland50, the funds will be used to fund: 

• 65 “Step Out Programs” which will provide 40 hours of training to 
Years 10 and 11 students 

• 10 “Intensive Skills Courses” run by some TAFE colleges and RTOs 
to prepare groups of approximately 14 participants each for 
apprenticeships in bricklaying 

• employment subsidies of $3,500 per apprentice on completion of a 6 
month probation period and $3,500 one year later (to match an existing 
subsidy from the Building and Construction Industry Training Fund) 
for additional apprentices employed in comparison to the preceding six 
month period 

• employment subsidies to the value of both of the above subsidies for 
other additional apprentices who exceed an employer’s target for the  
Building and Construction Industry Training Fund. 

4.20 The applicants have not submitted any proposed uses for the funds in 
Tasmania, South Australia and Western Australia. 

                                                 

47      Ibid., p. 20. 

48       Ibid. 

49       Ibid., p. 22. 

50      Ibid., p. 23. 
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4.21 The applicants have set some key performance indicators, which are targets 
for participation in each aspect of the program51 for Victoria, New South 
Wales and Queensland, but have not been decided for the other states or the 
Australian Capital Territory.  Targets for the number of “taster programs” to 
be conducted, the number of pre-apprenticeship incentives to be paid, the 
number of apprentices in group schemes and the number of apprenticeship 
enrolments have been set for each of the three states named above. 

4.22 The proposed program differs from that authorised by A90985 which 
subsidised the “on-costs” of employing apprentices and did little promotional 
or training work.  It is similar to the Victorian program authorised by A90887 
and seeks to turn that program into a national scheme.  If this authorisation is 
granted, the ABBTF will apply for revocation of A90887. 

4.23 The earlier authorisations, the interim authorisation and A90887 all featured a 
scheme of matching voluntary industry contributions, in which the 
participating manufacturers added another amount to the total funds of the 
scheme.  This amount was equal to the value of the levy on their sales of 
bricks and concrete masonry products.52   

4.24 The ABBTF has confirmed that the levy funds will be matched by the 
participating manufacturers53, after a submission noted that the matching 
contributions were not conspicuously featured in the application for this 
authorisation.54   The ABBTF also noted that, in some cases, manufacturers 
have contributed to the scheme before the levy was introduced to the market.   

The Structure of the ABBTF 

4.25 The Board of the ABBTF will include representatives from clay brick and 
concrete masonry manufacturers, builders and major training institutes.  The 
representation will be as follows: 

• four nominees from the manufacturers’ representative organisations 
(three from CBPI and one from CMAA) 

• three builders nominated by the manufacturers 

• one representative of registered training organisations, nominated by 
the manufacturers 

• the General Manager, as invited by the Board 

                                                 

51     Ibid., p. 25. 

52   Ibid. 

53   ABBTF response to MBA submission, 24 January 2006, p. 1. 

54   MBA submission, p. 3. 
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• possibly a director from Western Australia when all states are 
participating. 55 

4.26 AMBA suggested that the Board of the ABBTF might benefit from the 
inclusion of representatives from amongst working bricklayers, who would be 
in touch with the issues currently affecting the trade.  Some comments on the 
benefits of diverse representation on the Board of the ABBTF are made later 
in this determination, but the ACCC believes that operational aspects of the 
arrangements, including the composition of the board, are most appropriately 
left for the applicants to determine.  The ACCC’s view is that it is for the 
applicants to determine the best arrangements for achieving the objectives of 
the scheme.  The ACCC’s role is to consider whether it is satisfied that the 
arrangements proposed are in the public interest.   

5 Submissions from Interested Parties 

5.1 Prior to issuing the draft determination, the ACCC received submissions from 
the interested parties detailed below.  These submissions are available on the 
ACCC’s public register and its website.  Submissions were received from: 

• Australian Master Bricklayers Association Inc (AMBA) 

• Master Builders Association of Western Australia 

• Daniel Robertson Australia Pty Ltd 

• Master Builders Australia (MBA) 

• Department of Education Science and Training 

• Housing Industry Association Ltd. 

5.2 The submissions from Master Builders Association of Western Australia, 
Daniel Robertson Australia Pty Ltd, Department of Education Science and 
Training and the Housing Industry Association were brief and supportive of 
the proposed arrangements. 

5.3 The submissions of the MBA and AMBA focused particularly on the effects 
of the proposed arrangements on the supply and training of bricklaying 
apprentices.  The submissions from these parties also emphasised the potential 
for duplication of resources, the interaction of the proposed arrangements with 
other initiatives, and the interaction of the ABBTF with other providers of pre-
apprenticeship and apprenticeship training. 

5.4 In general, the issues raised in these submissions, along with responses by the 
applicants, are addressed in the ACCC’s assessment in Section 7. 

                                                 

55  Business Plan for ABBTF, accompanying applicants’ submission, p. 4. 
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5.5 As noted in paragraph 4.6 above, no further written submissions were received 
in response to the draft determination.  The ACCC also received copies of an 
exchange of correspondence between the ABBTF and AMBA, in which the 
former made an offer to include AMBA in the scheme, while AMBA raised 
concerns about the exclusion of offsite training arrangements from the scheme, 
and its effect on national training initiatives.  The ACCC did not receive a 
request to call a pre-decision conference. 

6 The Statutory Tests 

6.1 The ACCC may only grant authorisation where the relevant public benefit test 
in section 90 of the Act is satisfied. 

6.2 The ABBTF (formerly the VBBTF) lodged application for authorisation 
A90993 under section 91C of the Act: 

• to make a contract or arrangement, or arrive at an understanding, a  
provision of which would have the purpose, or would have or might 
have the effect, of substantially lessening competition within the 
meaning of section 45 of the Act 

• to give effect to a provision of a contract, arrangement or 
understanding where the provision has the purpose, or has or may the 
effect, of substantially lessening competition within the meaning of 
section 45 of the Act. 

6.3 The relevant public benefit test for this application is found in sub-
section 90 (6) of the Act.  This sub-section provides that the ACCC shall not 
make a determination granting an authorisation in respect of a provision of a 
proposed contract, arrangement or understanding, other than an exclusionary 
provision, unless it is satisfied that: 

• the provision of the proposed contract, arrangement or understanding 
would result, or be likely to result, in a benefit to the public 

• that this benefit would outweigh the detriment to the public constituted 
by any lessening of competition that would result, or be likely to result, 
if the provision concerned were given effect to. 

6.4 The Australian Competition Tribunal (the Tribunal) has found recently that the 
test under sub-section 90 (6) is limited to a consideration of those detriments 
arising from a lessening of competition.56  However, the Tribunal has 
previously stated that with respect to the test under sub-section 90 (6): 

[the] fact that the only public detriment to be taken into account is 
lessening of competition does not mean that other detriments are not to 
be weighed in the balance when a judgment is being made.  Something 

                                                 

56   Australian Association of Pathology Practices Incorporated [2004] A Comp T 4; 7 April 2004 
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relied upon as a benefit may have a beneficial, and also a detrimental, 
effect on society.  Such detrimental effect as it has must be considered in 
order to determine the extent of its beneficial effect.57 

 Consequently, when applying the test stated in subsection 90 (6), the ACCC 
can take all public detriment likely to result from the relevant conduct into 
account either by looking at the detriment side of the equation or when 
assessing the extent of the benefits.  An assessment will then be made as to 
whether this is outweighed by the public benefit likely to result from the 
conduct. 

Definition of public benefit and public detriment 

6.5 Public benefit is not defined by the Act.  However, the Tribunal has stated that 
the term should be given its widest possible meaning.  In particular, it includes 
‘anything of value to the community generally, any contribution to the aims 
pursued by society including as one of its principle elements the achievement 
of the economic goals of efficiency and progress’.58 

6.6 Public detriment is not defined in the Act but the Tribunal has given the 
concept a wide ambit.  It has stated that the detriment to the public includes 
‘any impairment to the community generally, any harm or damage to the aims 
pursued by the society including as one of its principal elements the 
achievement of the goal of economic efficiency’.59 

Future with and without test 

6.7 In weighing up the public benefit and anti-competitive detriment generated by 
proposed arrangements for which authorisation has been sought the ACCC 
also applies the ‘future with and without test’ established by the Tribunal. 

6.8 Under this test, the ACCC compares the public benefit and anti-competitive 
detriment generated by arrangements in the future if the authorisation is 
granted with those generated if the authorisation is not granted.  This requires 
the ACCC to predict how the relevant markets will react if authorisation is not 
granted.  This prediction is referred to as the counterfactual. 

                                                 

57  Re Association of Consulting Engineers, Australia (1981) ATPR 40-202 at 42788.  See also:  
Media Council Case (1978) ATPR 40-058 at 17606; and Application of Southern Cross 
Beverages Pty Ltd, Cadbury Schweppes Pty Ltd and Amatil Ltd, for review (1981) ATPR 40-
200 at 42,763, 42766 

58  Re Queensland Co-operative Milling Association Ltd; Re Defiance Holdings Ltd (1976) 25 
FLR 169; Re 7-Eleven Stores Pty Ltd (1994) ATPR ¶41-357 at 42-677.  The Tribunal recently 
followed this approach in Qantas Airways Limited [2004] A Comp T 9, 16 May 2005 

59  Re 7-Eleven Stores Pty Ltd (1994) ATPR ¶41-357 at 42-683 
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7 ACCC Assessment 

7.1 The ACCC’s evaluation is in accordance with the statutory tests outlined in 
Section 6 of this determination.  As required by the tests, it is necessary for the 
ACCC to assess and weigh the likely public benefits and detriments flowing 
from the proposed arrangements. 

Relevant markets 

7.2 The first step in assessing the public benefits and anti-competitive detriment of 
the conduct for which authorisation is sought is to consider the relevant 
markets in which the conduct occurs. 

7.3 Defining the markets affected by arrangements proposed for authorisation 
assists in assessing the likely public benefits and public detriments from any 
lessening of competition from the arrangements.   

7.4 The ACCC has identified four relevant areas of competition.  They are: 

• the supply of clay bricks and concrete masonry products in commercial 
and housing construction 

• the supply of masonry products in commercial and housing 
construction 

• the supply of bricklaying services in these sectors 

• the supply of bricklaying training services. 

7.5 There is some degree of substitutability between clay bricks and masonry 
products in their respective markets.  Additionally, it can be argued that clay 
bricks and concrete masonry products are also delineated into separate markets 
for supply to each of the housing and commercial construction sectors. 

7.6 With regard to the geographical boundaries of these markets, the ACCC 
considers that the boundaries are, at their broadest, state based for the 
following reasons: 

• interstate transportation costs are not economical  

• it is more convenient to use local manufacturers and suppliers with 
regard to time and cost considerations. 

7.7 With respect to the market for the supply of bricklaying services, it is arguable 
that this market can be delineated into separate markets for the supply of these 
services for housing and commercial construction.  The placement of 
apprentice bricklayers is arguably a sub-market to the broader market for the 
supply of bricklaying services.  

7.8 The ACCC considers that the geographical boundaries of the markets for the 
supply of bricklaying services are, at their broadest, state based because: 



 22

• interstate transportation costs are not economical 

• it is more convenient to use a local bricklayer with regard to time and 
cost considerations 

• consumers are more likely to support local bricklayers. 

7.9 The submissions in respect of this application placed particular emphasis on 
the effects of the proposed arrangements in the following areas of competition: 

• the supply of bricklaying apprentices 

• the supply of bricklaying apprenticeship places 

• the supply of bricklaying training services through TAFE colleges, 
group training companies and other registered training organisations. 

7.10 An inference may be drawn from the submissions of interested parties, which 
suggests that there are markets for the provision of pre-apprenticeship and 
apprenticeship training.  The ACCC is of the view that these areas of activity 
would be more closely defined fields of competition within the supply of 
bricklaying training services.  

7.11 The ACCC considers that the placement of apprentices is a part of the market 
for the supply of bricklaying services.   Therefore, the issues relating to supply 
of bricklaying apprentices and bricklaying apprenticeship places, which were 
identified in submissions from interested parties, are elements of the supply of 
bricklaying services.   

7.12 The ACCC also considers that the markets in which group training service 
providers compete are relevant to the consideration of public benefits and 
detriments of the arrangements.  These markets are also likely to be state-
based at their broadest.   

Future with – and – without test (the counterfactual) 

7.13 The ACCC applies the ‘future with – and – without test’ established by the 
Australian Competition Tribunal to identify and measure the public benefit 
and detriment generated by the arrangements in the future, if the authorisation 
is granted.   This involves identifying a counterfactual; that is, making a 
prediction as to what will happen if the authorisation is not granted. 

7.14 Currently, there are schemes in place which have some features in common 
with the proposed arrangements.  These schemes collect levies on sales of clay 
bricks and concrete masonry products.  The funds are used to finance activities 
that are intended to increase the number of new entrants to bricklaying 
apprenticeships.  The strategies include subsidies to employers to encourage 
the employment of more apprentices and activities to promote the trade to 
potential candidates for those apprenticeship positions.  The Victorian scheme 
authorised by A90887 appears to be enjoying some success, while the scheme 
authorised by A90895, which continues under the interim authorisation, had 
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less success and encountered cost problems that resulted in a significant 
restructuring.   

7.15 The ACCC considers that the appropriate counterfactual is to compare the 
effect of the proposed arrangements with a situation in which the levy is not 
imposed on the sale of bricks and blocks; and there are no schemes, funded by 
the levies and administered by the applicants, for the purpose of promoting 
bricklaying apprenticeships and providing incentives to employers of 
apprentices.  This counterfactual acknowledges that there are other levies and 
schemes operating in some states to fund initiatives relating to training. 

Public detriments 

7.16 As discussed in Section 6, the ACCC must assess the extent to which the 
proposed arrangements are likely to give rise to detriment to the public 
constituted by any lessening of competition that flows from the arrangements. 

General increase in the cost of clay bricks and concrete masonry blocks and a 
consequent increase in the cost of building 

7.17 The proposed arrangements will effectively fix an increase in the price of clay 
bricks and concrete masonry products.  The increase in the prices of these 
products will cause an increase in the cost of building.   

7.18 The ACCC has accepted in the past that where proposed arrangements are 
likely to result in increased prices to consumers this could constitute an anti-
competitive detriment.  However, the ACCC does not consider that the likely 
increase in the price of clay bricks and concrete masonry products as a result 
of the proposed levies will be significant.  

7.19 The ACCC notes that the impact of the levies on the cost of the average house 
is likely to be negligible in comparison to the total cost of building a house.  
The applicants estimate that the levy will raise $6,942,000 per year in the 
financial years after 30 June 2006.60  According to the applicants’ estimates, 
the ACCC understands that the levies will add between $16 and $20 to the 
cost of an average house constructed in brick, given that 8,000 to 10,000 
bricks are used in the construction of an average home. Therefore, the ACCC 
does not consider that the proposed arrangements will generate any significant 
anti-competitive detriment in the form of increased prices to consumers.  

Potential for collusive anti-competitive conduct beyond that authorised  

7.20 As noted above, the ACCC does not consider that the collection of levies will 
hinder ordinary competitive practices in the markets for clay bricks and 
concrete masonry products.  However, the ACCC would be concerned if, 
under the guise of the arrangement, any other issues, including pricing, were 
collectively determined between ABBTF, CBPI and CMAA members.  In this 
regard the ACCC notes there is no evidence to suggest the increased 

                                                 

60    Applicants’ submission, p. 17 



 24

interaction and discussions between competitors in the relevant markets in the 
course of administering the levies and the scheme, including in relation to 
prices, have led to collusion in relation to other aspects of their conduct in the 
relevant markets.     

7.21 Importantly, the ACCC also notes that the arrangements place no restriction 
on the ability of members of the applicant organisations to compete, beyond 
the common levies of $2.00 per 1000 bricks and 10cents per square metre of 
concrete masonry products.  

Potential for distortions in the market for employment of apprentices 

7.22 Some submissions from interested parties expressed a concern that the 
proposed arrangements had the potential to distort the market for employing 
apprentices.61  

7.23 The MBA submission noted that there is insufficient demand for apprentices, 
due to the reluctance of many employers to engage this category of employees. 
It expressed concern that subsidisation of employment through group training 
companies creates a risk that employers will favour this mode of employment 
over direct engagement of apprentices.62  The MBA is not adverse to the use of 
group training companies to train apprentices.63  It stated that group training 
companies offer an alternative means by which the industry can attract 
apprentices without individual firms bearing the business costs that 
engagement of an apprentice requires.64  However, the MBA was concerned 
that if employers favour group training companies because they have the 
benefit of the subsidies, there is potential to distort the market for employment 
of apprentices.  The submission suggests that this potential for creating 
distortions has not been studied.   

7.24 The ABBTF responded to this submission by noting that apprentice numbers 
employed through group schemes vary widely from state to state with no 
evidence of distortion or detriment.65  The ABBTF provided figures which 
indicate that, in Victoria, approximately 21% of apprentices (or 130 out of 
650) are employed by group training companies.  The percentage in New 
South Wales is similar.  However, in Queensland, 42% of apprentices are 
employed by group training companies, perhaps because one company has 
been particularly successful in recruiting and placing apprentices.  In Western 
Australia, approximately 80% of apprentices are employed by group training 
companies.  The dominance of employment through group training companies 
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in Western Australia may be attributable to government support, and another 
training levy which operates in that state.    

7.25 In relation to the same point, AMBA queried whether domestic and 
commercial bricklayers would obtain funds to support employment of 
apprentices in future. It questioned whether the existing Victorian 
arrangements have only a marginal effect in increasing participation in the 
trade.66   

7.26 The ABBTF said that it prefers to support employment of apprentices through 
group training companies, because they provide certain advantages over direct 
employment by bricklayers.  These advantages were briefly described in 
paragraphs 2.10 and 2.11.  They will be considered in the section on public 
benefits.   

7.27 The ABBTF said that it supports the employment of very few apprentices 
outside the structure of group training companies, and few arrangements to 
employ apprentices outside group training companies are supported by funds 
from the levy.    However, the ACCC understands that the ABBTF is 
considering an arrangement for the provision of some wage support to the 
employers of apprentices working in the commercial building sector.  

7.28 The ACCC notes that the applicants consider that the strategy to direct funds 
towards group training schemes is the most effective way not only to increase 
numbers but also to ensure that apprentices are provided with appropriate pay 
and conditions, have their development and working relationships monitored 
by site visits from field officers and ensure that they attend regular TAFE 
training.  In this regard, the ACCC accepts that the administration costs of the 
ABBTF are likely to be minimised by directing wages support for the 
employment of apprentice bricklayers through group training schemes, and 
that this approach is also likely to improve relationships between apprentices 
and their employers.  However, the ACCC also notes the flexible approach of 
the ABBTF, which appears to seek out additional opportunities to encourage 
and assist the employment of more bricklaying apprentices, in workplaces and 
training where they can attain satisfactory skill levels.   

7.29 The ACCC considers that the structure of the arrangements has the potential to 
cause some distortion in the market for the employment of bricklaying 
apprentices, which could be an anti-competitive detriment.  The potential 
detriment is mitigated by reduced administration costs, better supervision of 
apprentices and employers, and the improved co-ordination and targetting of 
the scheme. 

                                                 

66   Ibid. 



 26

Potential for distortions in the market for bricklaying training services  

7.30 AMBA’s submission also expressed concern about the allocation of funds to 
certain providers of training, arguing that it tends to distort the market for 
provision of pre-apprenticeship and apprenticeship training.   

7.31 AMBA was concerned about anti-competitive effects which it believed would 
flow from its exclusion from the scheme funded by the levy.  It expressed 
particular concern about a perceived bias towards TAFE colleges in the 
allocation of funds from the scheme in Victoria.    

7.32 The ABBTF said that TAFE colleges provided a strong model for 
apprenticeship training, particularly in Victoria.  Provided the standards of 
training were satisfactory, the ABBTF would consider applications from 
private training organisations although it preferred to support those 
organisations which took apprentices out of the workplace to deliver the 
training.  The ACCC understands that AMBA has received accreditation from 
the ABBTF.  AMBA’s apprentices will now be eligible to receive the 
incentives and the employers who use AMBA’s school will receive the 
employment subsidies.  The ABBTF also noted that private training 
organisations are a more significant contributor to apprenticeship training in 
some other states, where the TAFE sector has not developed bricklaying 
training in the way that it has in Victoria.   

7.33 The ACCC considers that any propensity to support arrangements which 
favour one category of training provider over other alternatives may distort the 
market for the provision of bricklaying training services.  It would be 
concerned if the proposed arrangements placed existing suppliers of training, 
or potential new entrants who do not receive funding from the levies, at a 
competitive disadvantage.   This issue is relevant when the ABBTF considers 
the choice of training provider for apprenticeship training as a factor when it 
determines whether to provide wages support to the employers of apprentices. 
It has arisen in Victoria in relation to offsite training providers other than 
TAFE colleges, and it may also arise in relation to employment situations 
involving onsite training.  

7.34 However, any potential for anti-competitive detriment is mitigated by the 
ability of other training providers to seek accreditation.  As long as training 
providers are not excluded from the scheme for reasons unrelated to their 
capacity to deliver a suitable standard of training to apprentices in an efficient 
manner, the ACCC does not consider that this aspect of the scheme will cause 
significant anti-competitive detriments. 

7.35 The ACCC notes that there appears to be a division of opinion amongst 
interested parties concerning the respective merits of two alternative modes of 
delivering training to apprentices.  The ABBTF, as has been noted above, 
prefers to remove apprentices from their workplaces for the purposes of 
delivering the training, which is then provided in blocks by trained trade 
teachers at TAFE colleges or other training organisations of a satisfactory 
standard.  It believes that this produces a better and more consistent standard 
of skill development amongst apprentices.  The alternative is to have the 
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apprentice’s employer stop construction work to deliver the training onsite.  
The ABBTF does not support employers who use this second method of 
training apprentices, although it has said that it might consider support for 
such arrangements in exceptional circumstances.  Anecdotal evidence suggests 
to the ABBTF that skills development amongst apprentices is often poorer 
when the second mode of training is used.  A question arose between the 
ABBTF and an interested party as to whether this was an unduly restrictive 
response to the skills shortage in the bricklaying trade.   

7.36 The ACCC reiterates that it is a matter for the applicants to determine the most 
appropriate method of administering the scheme.  As stated earlier, the ACCC 
believes that it is for the applicants to determine the best arrangement for 
achieving the objectives of the scheme.  The ACCC’s role is to consider 
whether it is satisfied that the arrangements proposed are in the public interest.   
Furthermore, the delivery of an increased number of suitably skilled 
bricklayers is a public benefit, while the provision of more bricklayers of 
lesser skill would diminish the benefit to the public.  If the proposed 
arrangements create a disadvantage for other market participants in the 
markets for the training and employment of apprentices, the resulting anti-
competitive detriment will be relevant to the assessment of the application for 
authorisation.  The ACCC understands that the applicants will consider any 
onsite training providers that are able to demonstrate their capacity to deliver 
training which is comparable to that delivered by offsite training providers and 
achieves the objectives of the scheme: to increase the supply of suitably 
qualified and skilled bricklayers entering the industry.  

7.37 As a result, the ACCC does not consider this potential distortion is likely to 
cause significant detriment. 

Duplication of resources and the interaction of ABBTF arrangements with other 
initiatives 

7.38 The ACCC noted in its consideration of authorisation A90895 that the uses to 
which the funds raised from the levies are put may result in a doubling-up of 
resources.  The ABBTF will use existing suppliers of apprenticeship 
employment, rather than establish its own group training company.  However, 
other concerns relating to duplication of resources and distortion of markets 
have also been expressed in submissions from interested parties.  The 
proposed arrangements appear to alleviate the ACCC’s concerns about the 
duplication of resources, as expressed in A90895.   

7.39 The MBA’s submission expressed concern about the interaction between the 
proposed arrangements and other existing and proposed initiatives to improve 
trade skills training.  These include existing Commonwealth and State 
Government initiatives to reform Australia’s training regimes.  Other major 
reforms are being planned.67   These initiatives affect training in the 
bricklaying trade.  The Australian National Careers Advisory Network and the 
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Institute of Trade Skills Excellence were given as examples of these 
initiatives.  

7.40 The MBA also noted that a number of levies and associated training schemes 
exist in the building and construction industry in various parts of Australia68.  
The Governments of Queensland, ACT, Tasmania, South Australia and 
Western Australia already impose levies on building industry participants.  
The potential for duplication of employer incentive payments is noted in the 
submission.   

7.41 The ABBTF acknowledged that, in some cases, ABBTF incentives to 
employers may coincide with Government support programs available across 
all trades and apprenticeships.  However, it said that government incentives in 
states funded by industry training levies are taken into account when planning 
and implementing ABBTF employment support schemes.69  It submitted that it 
supports national consistency in the provision of bricklaying training.70 

7.42 Although it is not established that the proposed arrangements will distort 
initiatives to achieve national harmonisation and consistency in the provision 
of industry training, the possibility exists that this detriment may occur.  
However, the national approach of the new scheme will reduce the likelihood 
of the detriment occurring.  

7.43  The MBA also expressed concern that additional subsidies may increase the 
number of bricklaying apprentices, without increasing the total number of 
apprentices in the building and construction industries.71  The ABBTF 
responded72 that its scheme is aimed at the shortage of skilled bricklayers 
recognising the aging of the trade and the low number of bricklayers who have 
formal qualifications.   Shortages in other trades are not part of the program.  
The ACCC considers the transfer of new apprentices into bricklaying at the 
expense of other building trades, which may also be experiencing skill 
shortages, would reduce the public benefits resulting from the conduct. 

7.44 One submission also raised the matter of scheme funds being used to compete 
in markets where the existing provider or providers had operated effectively 
without any assistance. 73 

7.45 The ACCC would be concerned if the uses to which funds are put creates 
unfair competition by enabling a less efficient competitor to participate in a 

                                                 

68   MBA submission, p. 4. 

69  ABBTF Response to MBA submission, 24 January 2006, p. 2. 

70  ABBTF Response to MBA submission, 24 January 2006, p. 2. 

71   MBA submission, p. 5. 

72   ABBTF Response to MBA submission, 24 January 2005, p. 2. 

73   AMBA submission, p. 4. 



 29

market where an existing supplier has operated effectively without the benefit 
of funding from the levies.   There is no evidence that this is happening. 

Conclusion 

7.46 While the increase in the price of building that will result from the imposition 
of the levies is an anti-competitive detriment, the increase is small in 
comparison to the overall cost of building.   

7.47 There is no evidence that the applicants have used, or will use, the proposed 
arrangements as a means of price fixing or, more generally, other anti-
competitive conduct.   

7.48 Anti-competitive detriments resulting from the expenditure on promotional 
activities have not been established.   

7.49 The exclusion of some training organisations from the scheme can adversely 
affect competition in the market for bricklaying training services, when 
apprentices enrol with those organisations for the training component of their 
apprenticeship and their employers do not obtain wage support payments.  
However, the ACCC does not see this as an issue, as was discussed above. 

7.50 The  potential for the scheme to duplicate resources and interrupt other 
initiatives does exist, and the ACCC would expect the ABBTF to monitor the 
effects of the scheme to ensure that its efforts are well targetted and work with, 
rather than against, other programmes  (which the ABBTF appears to do).   

7.51 If the funds were used to enable an inefficient training provider to compete 
against another provider which is operating efficiently in a market without 
assistance from the scheme, this could generate potentially significant anti-
competitive detriment.  There is no evidence to support a view that this is 
occurring. 

7.52 However, having regard to the nature of the scheme, the ACCC does not 
consider that these issues are likely to lead to significant public detriments.  
The ABBTF has demonstrated some flexibility in adapting the scheme to 
create demand for and supply of new bricklaying apprenticeships.  This 
flexibility can be an advantage, if used to avoid some of the anti-competitive 
detriments discussed in earlier paragraphs.  

7.53 The proposed arrangements avoid two issues encountered by the previous 
arrangements that operated in NSW under Authorisation A90895.  Firstly, 
because the scheme does not operate its own group training company, the 
financial risk encountered by the scheme in NSW is avoided74.  Secondly, the 
issue concerning an anti-competitive advantage being bestowed on the 
scheme’s own group training company is also avoided. 
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Public Benefit 

7.54 As discussed in Section 6, the ACCC must assess the public benefit that is 
expected to flow from the conduct for which authorisation is sought. 

7.55 The applicants submit that the creation of a new national training foundation 
will reduce attrition rates in bricklaying apprenticeships, by reducing training 
costs, advising school students so their career choices are improved, providing 
increased pre-apprenticeship training and by addressing employment and 
training issues.   

7.56 The applicants argue that the proposed arrangements will lead to decreases in 
construction times, eliminating delays caused by the current imbalance 
between the supply of and demand for skilled bricklayers.  The applicants also 
claim that the availability of more skilled bricklayers as a result of the scheme 
will provide consumers with higher quality work. 

7.57 Increases in efficiency in an industry which is “the engine room of the 
Australian economy”75 and a major contributor to Gross Domestic Product will 
provide public benefits that spread across the economy. 

7.58 It is relevant to the ACCC’s assessment that delays to construction resulting 
from a shortage of skilled bricklayers can add to the cost of building houses.  
Initiatives which reduce delays in housing construction can also reduce 
construction costs.   The detriment caused by the levy increasing the cost of 
bricks and concrete masonry products must be offset by the reduction in the 
costs associated with lessened delays in building.  As noted earlier, according 
to the Productivity Commission, skill shortages in the building and 
construction industry have severe impacts on construction cost and ultimately 
on housing affordability, especially in peak periods.76  The Productivity 
Commission did not quantify those impacts on the cost of building which 
result from delays.  However, it described them as having the potential to be 
“dramatic”.77  The ACCC expects that the $16 to $20 increase in the cost of 
building in brick which results from the imposition of the levy is likely to be 
offset by the reduction in delays to housing construction and the consequent 
reduction in costs associated with those delays. 

7.59 The applicants submit that, at June 2005, the levy was supporting the 
employment of approximately 250 apprentices in New South Wales and 
Victoria.  

7.60 The applicants state that there has been an encouraging response to pre-
vocational courses as a consequence of the promotional activities in schools. 
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7.61 The applicants also state that apprenticeship enrolments in training in New 
South Wales, Queensland and Victoria increased in 2004 compared with the 
previous year, although they do not provide data to support this statement.   

7.62 The ACCC considers that the ABBTF’s promotion of the bricklaying industry 
to the community, coupled with its program of subsidising employment costs 
to host employers and dealing with the administration involved in employing 
an apprentice bricklayer, is likely to result in a significant increase in the 
number of skilled bricklayers beyond that which would be achieved in the 
absence of the proposed arrangements.   

7.63 The ABBTF’s promotion of bricklaying as a career option is likely to 
encourage more people to become involved in training as bricklayers; and the 
subsidies offered to host employers will create more employment 
opportunities for potential apprentices.  The use of group training companies 
enables bricklayers who might not otherwise consider the employment of an 
apprentice to hire one through a group training company when the amount of 
work available warrants the engagement of an apprentice.  The use of funds to 
address issues on both the demand and the supply sides of that part of the 
market for bricklaying services which is concerned with the employment of 
apprentices is a beneficial feature of the scheme.   

7.64 The use of group training companies also reduces the administration costs of 
the scheme and provides benefits to the apprentices.  The group training 
companies can provide a wider range of experience over the term of an 
apprenticeship.  They can also better supervise the work and training of 
apprentices: to ensure that apprentices are applying the skills of the trade on 
site, rather than being used as labourers; and to ensure that the apprentices 
regularly attend training courses at TAFE colleges or other private training 
providers.  The group training companies are also likely to observe the pay 
and conditions provisions of an apprentice’s employment better than some 
other employers.  They can also monitor the working relationships of 
apprentices with the bricklayers, moving apprentices where the relationships 
break down.  This reduces the rate of apprentices abandoning their vocational 
training.   

7.65 The ACCC also notes that an increase in the supply of skilled bricklayers will 
dampen any upward pressure on prices due to a shortage of bricklayers.   

National scheme 

7.66 The ACCC notes that the proposed arrangements will create a more truly 
national scheme (excluding only the Northern Territory), which will ensure a 
more consistent approach to promoting the bricklaying trade and the creation 
of additional apprenticeship positions, with reduced administration costs.  The 
national approach can be expected to produce a better uptake of bricklaying 
apprenticeships in those places where the discontinued scheme formerly 
operated.   

7.67 As noted in the section on detriments, the MBA submitted that the ABBTF 
scheme could distort initiatives which the Commonwealth and State 
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Governments have recently worked on to achieve national harmonisation and 
consistency in the provision of industry training.78   

7.68 As the arrangements create a national scheme, they are more likely to 
accommodate the need for consistency across jurisdictions and in different 
geographic markets than a diversity of state based schemes.   

Apprenticeship places and suitable candidates 

7.69 As discussed above, MBA noted in its submission that the underlying 
structural problems in the building and construction industry are concerned 
with the supply of apprenticeships, as well as the number of suitable 
candidates to fill those positions.79  It expressed concern that the application 
for authorisation did not demonstrate a link between the expenditure on 
promotion of the bricklaying trade to potential apprentices and an outcome 
which alleviated the skills shortages of the sector.  It suggested that the 
promotions may serve only as reinforcement in the minds of employers who 
intend to employ apprentices anyway. The submission expressed the view that 
subsidies which reduce the cost of employing apprentices are in the first 
instance more likely to address directly the skills shortages. 

7.70 The ABBTF responded that it aims to attract quality people to the trade and 
does not directly encourage employers to take on apprentices.80  While the 
ABBTF response noted that employment subsidies represent the largest 
investment of the ABBTF strategy, it also referred to the strategy set out in its 
Business Plan.  Five of nine elements of the strategy specifically focus on 
encouraging young people to consider a career in bricklaying.  Two of the 
elements focus on promoting to bricklayers the benefits of employing an 
apprentice, together with the support and incentives available to employers, 
and promoting the industry program to bricklayers.81 

7.71 The ACCC notes that the aim of the promotions is to increase the supply of 
apprentices by making the bricklaying trade more attractive to young people.  
It also notes that the use of promotions appears to have had some success in 
Victoria.  While the supply of apprenticeships is also a relevant issue, the use 
of funds to promote the trade to potential entrants is a benefit, which will be 
examined in the relevant section of this determination. 
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Unspent levy funds 

7.72 MBA expressed concerns about the role of the ABBTF in administering the 
levy.82  It noted that the financial statement entitled “National Operating 
Estimates” on Page 17 of the Business Plan National Structure Brick & 
Blocklaying Training Scheme, which was attached to the application, included 
a surplus of $3,340,992 for a full year of national operations.83  The 
submission asked why this money was not being applied for the purposes of 
the scheme.  In the alternative, the submission asked whether the amount of 
the levy should be reduced. 

7.73 The ABBTF’s response noted that the figures were estimates and no operating 
strategies had been formulated yet for Tasmania, South Australia, Western 
Australia and the ACT.  Western Australia accounts for $1,510,713 of the 
$3,340,992 surplus.  The ABBTF said the surplus identified in the accounts 
would account for implementation of the program in those states.  However, 
the Business Plan also identifies $1,426,328 of the surplus as occurring in 
Victoria, New South Wales and Queensland, where operating strategies have 
been formulated and the funds allocated.  The ABBTF has stated that the 
subsidy to employers is paid over the term of each apprenticeship, so 
contingent liabilities over the term of an apprenticeship are incurred when a 
new apprentice enters the scheme.  The ABBTF maintains a surplus to meet 
those contingent liabilities.  

7.74 The ACCC recognises that there are benefits in having the scheme maintain an 
appropriate contingency fund, but that the maintenance of a surplus above and 
beyond such an appropriate level will diminish the benefits of the scheme.  If 
the surplus appeared to be growing at an excessive rate, this would be a 
detriment.  However, there is no evidence to suggest that the surplus is 
excessive. 

Measuring the outcomes from earlier authorised conduct 

7.75 Given that this conduct has been occurring under previous authorisations, it is 
instructive to compare the outcomes with the benefits claimed for the conduct 
in earlier authorisations.  While the assessment of public benefits and public 
detriments resulting from the proposed arrangements is forward looking, the 
ACCC considers that it is appropriate to consider the outcomes of previous 
conduct. 

7.76 The effect produced by the existing arrangements has been difficult to 
quantify.  The applicants state that “[d]ata on current apprenticeship training 
enrolments is not readily available in all states”.84   The application notes that 
in Queensland and New South Wales, some TAFE colleges are reluctant to 
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provide information.  Government apprenticeship registrations can also be 
unreliable.  The application notes that abandoned apprenticeships are often not 
detected until the term has expired.  The applicants estimate that attrition rates 
of apprentices who do not complete their training and qualification are 
between 40 and 60%.85 

7.77 The application provides some figures86 for the number of bricklaying 
apprenticeship enrolments in each state and the ACT, but it notes that they are 
only best estimates.  Figures that indicate the number of apprentices engaged 
in each year of apprenticeship training, and completing trade qualifications are 
difficult to obtain.   

7.78 The ACCC notes two particular issues that arise in respect of statements made 
by the applicants regarding increases in the number of apprentices engaged by 
their schemes.  

7.79 The first issue concerns attrition rates.  A proportion of the apprenticeships 
started are not completed. Quantifying this attrition rate is difficult, as the 
numbers can be masked until the point in time where the apprenticeship would 
have been completed.87  Some evidence suggests that, while the number of first 
year apprentices in building and construction has doubled during the last ten 
years, the number completing their training has increased by less than 20%.88  
This attrition rate has been linked to the number of unqualified workers who 
are engaged in bricklaying work and to the poor quality of some bricklaying 
work.  Workers appear to be abandoning their apprenticeships before 
completion and entering the bricklaying workforce as unqualified 
practitioners.  The absence from the application of figures for the number of 
apprentices completing their training was a point of concern for AMBA.   

7.80 The ACCC notes that reductions in attrition rates are one objective of the 
proposed arrangements.  The applicants propose to achieve this reduction by 
addressing employment and training issues which contribute to the high 
attrition rates.89  As was discussed earlier in this section, the use of group 
training companies can alleviate breakdowns in the personal relationships 
between apprentices and employers, which have been a significant source of 
attrition as apprentices abandoned their training to end unsatisfactory working 
relationships.  

7.81 The ACCC also notes that there is some difficulty in collecting accurate data 
on the number of apprentices completing their training.  The ABBTF 
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submitted that it is a small organisation which cannot afford to commission 
econometric studies to support its claims.  Privacy concerns may also be an 
issue.   However, the collection of statistics on  the following indicators of the 
scheme’s outcomes would be useful: 

• the number of candidates entering pre-apprenticeship training and 
progressing to apprenticeships under the auspices of the scheme 

• the number of new apprenticeships under its program that result from 
pre-apprenticeship training outside the program 

• the number of apprentices completing each year of their training in the 
program and progressing to completion of trade qualifications 

The availability of such statistics will be important in the assessment of any 
future applications for authorisation of similar conduct. 

7.82 The second issue concerns the alleged tendency for the incentives and 
subsidies funded by the levy to direct bricklaying apprentices towards the 
schemes in which they are available, and away from other arrangements 
without adding to the total number of new enrolments in apprenticeships.90   
Submissions from interested parties also expressed concern that the scheme 
may distort the market in favour of bricklaying apprenticeships at the expense 
of apprenticeships in other building and construction trades.91    

7.83 The operational difficulties encountered by the NSW scheme and the factors 
causing delays in implementing the program in ACT, SA and WA make it 
difficult to compare these programs and a counterfactual in which there are no 
levies, no programs and no incentives.  The operations of the scheme in 
Queensland are described as succeeding in the promotion of pre-
apprenticeship training and the creation of infrastructure in the form of TAFE 
involvement in providing courses, but the Queensland scheme is still to 
progress to a stage where it is “feeding apprentices into the system and 
provid[ing] subsidies to bricklayers to take on additional apprentices”.92  Four 
bricklayers in Queensland currently qualify for industry support.93   

Delay in establishing training and employment schemes 

7.84 In the Final Determinations for the earlier authorisations, the ACCC noted that 
delays had been experienced in establishing some of the proposed 
arrangements. 
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7.85 The ACCC expressed concern that the applicants overestimated the number of 
new entrants to bricklaying apprenticeships, and noted that it expected an 
increase in the number of new apprentices commencing training as a 
consequence of the arrangements.  The ACCC stated that any shortfall in the 
number of new apprentices entering the trade diminished the public benefits 
flowing from the authorised arrangements.  The changes in the structure of the 
proposed arrangements make assessment of the effect more difficult.  
However, the ACCC’s concerns regarding this aspect of the implementation of 
the arrangements have not abated.  The benefits resulting from the conduct 
need to be discounted to the extent that they may be delayed or uncertain. 

  Existence of some benefits questioned 

7.86 Some of the benefits claimed for the arrangements were also contested in 
submissions from interested parties. 

7.87 The extent of the benefits that result from the additional apprenticeship 
commencements under the scheme may be affected by the following factors: 

• any propensity for the arrangements to shift existing apprentices into 
jobs subsidised by the scheme without increasing the number of 
bricklaying apprentices 

• the capacity of employers and training providers which do not have 
access to the funds to attract new apprentices anyway 

• the absence of statistics measuring the number of apprentices who do 
not complete their training. 

 Each of these points will be considered in turn. 

7.88 The ABBTF has informed the ACCC that it applies a policy which deters 
switching of apprentices from jobs outside the scheme into jobs subsidised by 
the scheme.  It will not subsidise the employment of an apprentice, who has 
left another bricklaying apprenticeship within the preceding six months.  The 
ACCC accepts that this policy is likely to provide sufficient deterrence for 
employers and apprentices who would consider a switch that did not add to the 
total number of bricklaying apprentices. 

7.89 Turning to the second point in paragraph 7.87, the ACCC is of the view that it 
is for the applicants to decide on the most efficient means of allocating their 
resources.  However, the ACCC considers that the inclusion of major 
employers, commercial bricklayers and private training organisations in the 
scheme would help to reduce any concerns about bias in the allocation of 
funds.  The ACCC notes that the MBA has expressed support for the use of 
group training companies as an additional means of training apprentices.  

7.90 The ACCC also considers that the publication by the ABBTF of the criteria it 
applies to determine the eligibility of other potential recipients of subsidies 
would assist in the assessment of any possible anti-competitive bias in the 
allocation of funds for subsidies.  The publication of criteria would also assist 
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training organisations whose pre-apprenticeship trainees may be eligible for 
incentives or allowances upon commencement of an apprenticeship.  

7.91 As noted in paragraph 4.26, the structure of the ABBTF board is a matter for it 
to determine; however, the inclusion of representation from a broader range of 
interested parties including bricklayers on the board of the ABBTF may assist 
in the effective and efficient administration of the scheme.  Broader 
representation may encourage greater confidence in the transparency of the 
processes for allocating funds. 

7.92 The shortage of statistics has been considered in earlier paragraphs.  

Conclusion 

7.93 The arrangements are likely to attract new entrants to the bricklaying trade, 
which will address the shortages of skilled workers in the construction 
industry.  

7.94 An increase in the supply of qualified bricklayers will reduce delays in 
construction times and the resulting additional costs. 

7.95 The arrangements will also encourage increased retention of apprentices until 
they complete their training.  The loss of apprentices before they complete 
their training is a significant cost to the industry, with consequential effects for 
the economy.  It also leads to an increase in the number of unqualified, and 
potentially poorer quality, workers participating in the construction industry.  

7.96 Therefore, cumulatively, the arrangements will aid in the development of a 
skilled workforce. 

7.97 Having one scheme operating uniformly in most parts of the country will 
provide more consistent outcomes. 

7.98 Each of the preceding points will increase efficiency in an industry which has 
been described as the engine room of the economy.  The improvements in 
efficiency are likely to have significant and far-reaching consequential 
benefits. 

Balance of public benefit and detriment 

7.99 The ACCC may only grant revocation and substitution of an authorisation if it 
is satisfied that, in all the circumstances, the proposed arrangements are likely 
to result in a public benefit that will outweigh any public detriment constituted 
by any lessening of competition. 

7.100 The ACCC considers the anti-competitive detriment generated by the 
proposed arrangements in the markets associated with the supply of clay 
bricks and pavers and concrete masonry products and bricklaying services is 
not likely to be significant.   

7.101 The ACCC does not consider that the proposed levy will significantly increase 
the cost of building residential housing.  The cost reduction resulting from 
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decreases in delays to the completion of house building projects should offset 
the small additional cost of bricks and concrete masonry products. 

7.102 However, the ACCC is more concerned about the potential anti-competitive 
effect of the proposed arrangements in the markets associated with the 
provision of apprenticeship training and employment.  As discussed earlier, 
this detriment could be offset by the process of accrediting additional training 
organisations, and by the efficiencies and consistency provided by a co-
ordinated national scheme.  

7.103 The ACCC is satisfied that the proposed arrangements are likely to generate a 
significant public benefit.  Specifically, the ACCC considers that the proposed 
arrangements will lead to an increase in the number of skilled apprentice 
bricklayers, and the breadth of training provided, which will improve the 
quality of workmanship across the industry and reduce construction times and 
costs with significant flow-on effects. 

7.104 On balance, the ACCC is satisfied that the public benefits likely to arise from 
the proposed arrangements will outweigh the likely public detriments. 

7.105 Accordingly, the ACCC proposes to revoke authorisation A90895 and 
substitute authorisation A90993. 

Term of authorisation 

7.106 Subsection 91 (1) of the Act allows the ACCC to grant authorisation for a 
specific period of time. 

7.107 While the applicants did not specify a period for which authorisation was 
sought, the ACCC understands that the proposed arrangements are intended to 
operate for a number of years.  The ACCC is satisfied that the arrangements 
will produce a net benefit, which warrants the grant of authorisation.  
However, the ACCC recognises there is a risk that some of the public benefits 
may not be realised.  While the ACCC has accepted that the proposed 
arrangements are likely to increase apprentice numbers, the associated public 
benefits would be reduced if actual numbers of apprentices trained through the 
scheme falls short of projections or if many of the new bricklaying apprentices 
are being attracted at the expense of other trades, creating similar shortages in 
those industries. 

7.108 In this context, the ACCC considers a three year authorisation appropriate so 
as to allow for a review of the impact of the scheme within a reasonable period 
of time.  

7.109 In general, authorising arrangements for a limited period of time allows the 
ACCC, at the end of the period of authorisation, to evaluate whether the public 
benefits on which its decision is made actually eventuate in practice and the 
appropriateness of the authorisation in the current market environment. 

7.110 It is open for an applicant to re-apply for authorisation prior to the expiration 
of an authorisation.  In the event that an application for a new authorisation is 
received by the ACCC, whether a new authorisation should be granted would 
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be considered on the basis of the circumstances at that time.  The ACCC 
would expect the applicants to collate evidence of the outcomes produced by 
the scheme, as an aid to the assessment of any future applications. 

7.111 In addition, the ACCC may review the authorisation prior to its expiry, if there 
has been a material change of circumstances. 

8 Determination 

The application 

8.1 On 11 November 2005, the VBBTF lodged an application, seeking revocation 
of authorisation A90895 and its replacement by substitute authorisation 
A90993, on behalf of itself and its members, the CBPI and its members, and 
the CMAA and its members.  The application was made pursuant to 
section 91C of the TPA for an authorisation: 

• to make a contract or arrangement, or arrive at an understanding, a 
provision of which would have the purpose, or would have or may 
have the likely affect, of substantially lessening competition within the 
meaning of section 45 of the TPA, and 

• to give effect to a provision of a contract, arrangement or 
understanding where the provision has, or may have the effect of 
substantially lessening competition within the meaning of section 45 of 
the TPA. 

8.2 Authorisation A90895 permitted the CBPI, the CMAA and their members to 
collect levies on sales of clay bricks and concrete masonry products sold in 
New South Wales, South Australia, Queensland, Western Australia and the 
Australian Capital Territory, at the rate of $2 per thousand clay bricks and 
10cents per square metre of concrete masonry products sold in those states.  
The funds raised from the levies were to be used to fund a scheme to increase 
the number of bricklayers working in the construction industry in those 
jurisdictions. 

8.3 The VBBTF applied for authorisation in relation to a similar scheme which 
would collect levies on sales of clay bricks and concrete masonry products in 
order to fund a scheme to increase the number of qualified and skilled 
bricklayers working in the construction industry.  The scheme would substitute 
a proposal more closely resembling the features of the scheme operating in 
Victoria under authorisation A90887.  The substituted scheme authorised by 
A90993 will be a near national one, as it includes all the jurisdictions referred 
to in the preceding paragraph, plus Victoria and Tasmania.  The VBBTF (now 
the ABBTF) has informed the ACCC that, should the current application be 
granted, it intends to apply for the revocation of authorisation A90887. 

8.4 The VBBTF subsequently changed its name to the ABBTF to reflect the 
national character of the proposed arrangements for which it was seeking 
authorisation. 
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8.5 The ACCC granted interim authorisation for a period of 3 months 
commencing on 23 November 2006 for the conduct authorised by A90895 to 
continue while the application was considered. 

8.6 When the ACCC issued its draft determination on 22 February 2006, the 
interim authorisation was extended until a final determination comes into 
effect.  

8.7 Application for authorisation A90993 was made under section 91C of the Act 
for the granting of an authorisation under that section: 

• to make a contract or arrangement, or arrive at an understanding, where a 
provision of the proposed contract, arrangement or understanding would 
have or might have the effect, of substantially lessening competition 
within the meaning of section 45 of the Act  

• to give effect to a provision of a contract, arrangement or understanding 
where the provision has the purpose, or has or may have the effect, of 
substantially lessening competition within the meaning of section 45 of 
the Act. 

8.8 Specifically, the applications relate to a proposal to charge levies on the sale of 
clay bricks and concrete masonry products by manufacturers.  The levies will 
be charged at the rate of $2 per 1000 clay bricks and 10 cents per square metre 
of concrete masonry products.  The funds raised from the levies, together with 
matching contributions from the manufacturers, will be used to promote the 
bricklaying trade to young people at the time when they are making career 
choices, and to provide subsidies to employers who engage new apprentices 
under the auspices of the proposed arrangements. 

Statutory test 

8.9 For the reasons outlined in Section 7 of this Final Determination, the ACCC is 
satisfied, pursuant to subsection 90 (6) of the Act, that the conduct: 

• would be likely to result in a benefit to the public  

• that this benefit would outweigh the detriment to the public constituted 
by any lessening of competition that would be likely to result from the 
proposed contract, arrangement or understanding. 

Conduct authorised 

8.10 The ACCC proposes to revoke authorisation A90895 and substitute 
authorisation A90993, pursuant to section 91C of the Act, to allow the 
applicants to enter into arrangements with the manufacturers of clay bricks for 
the imposition of a levy of $2 per thousand bricks, and with the manufacturers 
of concrete masonry products for the imposition of a levy of 10 cents per 
square metre of concrete masonry products.  The funds raised by the levies, 
together with matching contributions from the manufacturers, are to be used 
for the purposes of promoting bricklaying as a career choice to young people 
and to subsidise the employment of apprentices.  
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8.11 The ACCC revokes authorisation A90895 and substitutes authorisation 
A90993 until 17 May 2009. 

The effective date of determination 

8.12 This decision is subject to any application to the Australian Competition 
Tribunal for its review. 

8.13 This determination is made on 26 April 2006.  If no application for review of 
the determination is made to the Australian Competition Tribunal, it will come 
into force on 18 May 2006.   




