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Executive Summary 
 
The ACCC grants authorisation for 5 years for the Australian Swimmers Association (ASA) 
to conduct collective negotiations on behalf of current and future members with SAL as set 
out in this determination.  
 
 
1. Application  
 
Introduction 
 
1.1 On 31 January 2006, the Australian Swimmers Association Incorporated (ASA) on 

behalf of its members, lodged application for authorisation A40106 with the 
Australian Competition and Consumer Commission (ACCC).  The ASA has applied 
for authorisation to collectively bargain on behalf of its members with Swimming 
Australia Limited (SAL). 

 
1.2 The ACCC is the independent Australian Government agency responsible for 

administering the Trade Practices Act (1974) (TPA).  A key objective of the TPA is 
to prevent anti-competitive arrangements or conduct, thereby encouraging 
competition and efficiency in business, resulting in greater choice for consumers in 
price, quality and service. 

 
1.3 Collective bargaining refers to an arrangement under which two or more competitors 

in an industry come together to negotiate terms and conditions with a supplier or a 
customer (the counterparty). 

 
1.4 Collective bargaining arrangements will ordinarily raise concerns under the 

competition provisions of the TPA as they involve agreements between competitors, 
often in relation to pricing.   

 
1.5 The authorisation process in the TPA, however, allows businesses to obtain 

protection for such arrangements where it can be demonstrated that the public 
benefits flowing from an arrangement will outweigh the anti-competitive detriments.   

 
1.6 In December 2005, the ACCC announced a streamlined authorisation process 

available for small businesses proposing collective bargaining arrangements.  Under 
the streamlined authorisation process the ACCC will undertake to respond to 
requests for interim authorisation and issue a draft determination within 28 days of 
receiving an application and will finalise its consideration within 3 months.   

 
1.7 The ASA has asked that its application be considered under the streamlined process 

for collective bargaining applications for authorisation.   
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The proposed collective bargaining arrangement 
 
1.8 The ASA has applied for authorisation to collectively bargain on behalf of its 

members with SAL.  The ASA submit that the collective negotiations will cover the 
following main issues: 

 
• the use of athlete images for marketing and licensed products and promotional 

activities 

• payments to be made by SAL to individual athletes 

• development of a code of conduct which will regulate the behaviour of 
athletes and grievance procedures 

• education and training opportunities for swimmers. 

 

1.9 The ASA submits that the proposed collective bargaining arrangement will have 
minimal to no effect on competition as: 

 
• Rivalry between individual swimmers in respect of their dealings with SAL 

(as opposed to rivalry between themselves as professional athletes) is not 
substantial. 

• The proposed collective bargaining arrangement does not restrict the capacity 
for individual swimmers to compete both with each other and with other 
professional athletes from rival sporting codes for government funding or 
corporate sponsorship. 

• The proposed collective bargaining arrangement will not involve any form of 
exclusionary conduct (otherwise known as collective boycotts).   

 
1.10 The ASA submits that the proposed collective bargaining arrangement would result 

in a range of public benefits including improved bargaining power for the ASA’s 
members, transaction cost savings, more efficient use of public funds, increased 
marketing opportunities for athletes, reduced risk of unreasonable demands being 
placed on individual swimmers and greater commitment to education and training.   

 
The collective bargaining group 
 
1.11 The ASA was established in 2003 to provide a single point of contact for all matters 

affecting the interests of past and current Australian swimming team members.  The 
main objective of the ASA is to provide its members with a representative body 
dedicated to the promotion and advancement of members’ interests and the sport of 
swimming.   

 
1.12 The ASA currently has 84 members.  Membership to the ASA is restricted to those 

elite swimmers who form part of the Dolphin Squad as selected by SAL.  The 
Dolphin Squad, which currently has 111 swimmers, is comprised of the highest 
performing swimmers in Australia.  Membership of the ASA is not compulsory and 
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members can terminate their membership at any time.  The ASA’s annual 
subscription fee is $22.    

 
The counterparty 
 
1.13 SAL is responsible for administering the sport of swimming in Australia.  Its 

purposes include: 
 

• receiving funds from the Federal and State Governments 

• organising media coverage of swimming events 

• organising sponsorship of swimming as a sport and swimming events 

• conducting swimming events in association with the international body, 
Federation Internationale de Natation (FINA) 

• distributing funds to individual swimmers and 

• all other administrative tasks associated with running the sport. 

1.14 The ASA advises that its members are not employees of SAL.   
 
1.15 SAL has advised that it does not oppose the ASA’s proposed collective bargaining 

arrangement.   
 
Draft determination and interim authorisation 
 
1.16 On 22 February 2006, the ACCC issued a draft determination proposing to grant 

authorisation to application A40106, for the ASA to conduct collective negotiations 
on behalf of members with SAL.  The ACCC also granted interim authorisation to 
allow the ASA to commence collective negotiations with SAL immediately.   
 

1.17 The ACCC has received a submission from the ASA in response to the draft 
determination.  A copy of ASA’s submission is available on the public register and 
the ACCC’s website. 
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2. ACCC’s assessment 
 

Statutory test 
 
2.1 Application A40106 was made by the ASA under sub-section 88(1) of the TPA to 

make and give effect to arrangements that might substantially lessen competition 
within the meaning of section 45 of the TPA.  Application A40106 is also expressed 
to be made on behalf of all current and future members of the ASA.   

2.2 Authorisation is sought to allow the ASA to negotiate collectively on behalf of its 
members with SAL.  It is proposed that the collective negotiations will include 
discussions on the following issues: 

 
• the use of swimmers’ images for marketing and licensed products and 

promotional activities 

• payments to be made by SAL to swimmers 

• development of a code of conduct which will regulate the behaviour of 
swimmers and grievance procedures 

• education and training opportunities for swimmers. 

2.3 The relevant test that the ASA must satisfy for authorisation to be granted is outlined 
in sub-section 90(6) of the TPA.  Under sub-section 90(6) of the TPA, the ACCC may 
grant authorisation if it is satisfied that: 

• the contract, arrangement or understanding would be likely to result in a 
benefit to the public and 

• this benefit would outweigh the detriment to the public constituted by any 
lessening of competition that would be likely to result from the contract, 
arrangement or understanding. 

2.4 Therefore, in deciding whether it should grant authorisation, the ACCC must examine 
the anti-competitive aspects of the collective bargaining arrangement proposed by the 
ASA and the public benefits arising and weigh the two to determine which is greater. 
 

Funding arrangements for SAL and sources of revenue for swimmers 
 
2.5 The ASA advises that approximately 75% of SAL’s funding is provided by grants 

from the Federal Government and corporate sponsorship.   
 
2.6 The ASA advises that SAL receives an annual grant from the Australian Sports 

Commission (ASC).  The ASC is the Australian Government body that manages, 
develops and invests in sport at all levels.  The ASA advises that there is no 
legislation, regulations or policies that allow the ASC to prescribe to SAL how the 
annual grant should be allocated to swimmers. 

 
2.7 Telstra has been SAL’s principal corporate sponsor for the past 12 years.  Other major 

corporate sponsors include Fischer and Paykel, Speedo, Channel 9, Fox Sports and 
Sporte Leisure.   
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2.8 SAL currently unilaterally decides the means by which swimmers will receive 
payments and the timing of the payments.  Currently, the level of payments allocated 
to swimmers by SAL is based on performance in the pool and whether the individual 
qualifies for the various representative teams.  The ASA advises that SAL funding is 
currently means tested at $50,000.  Following the release of the ACCC’s draft 
determination, the ASA advised that it is proposed that the terms and conditions of 
swimming payments negotiated under the collective bargaining arrangement would 
not involve means testing as this had produced inconsistent results due to difficulties 
in application. 

 
2.9 In 2003/2004, SAL provided payments to 79 of the 148 members of the Dolphin 

Squad.  This consisted of 66 swimmers receiving payments under the Swimming 
Australia Limited Athlete Support Scheme (SALASS) sharing in $569,000.  In 
addition, 13 swimmers received payments through an incentive program linked to 
their performance in the pool.  Of these 79 swimmers, 78 were ASA members.  A 
further 61 members of the ASA did not receive any payments during this time.  The 
ASA advises that the amount available under the SALASS has remained stagnant 
over the past 5 years.  In 2004/2005 63 swimmers received payments under the 
SALASS.  On these figures the average payment made to a swimmer by SAL under 
the SALASS in 2004/2005 was approximately $9,000.   

 
2.10 The ASA advised that it is proposed that the SALASS be replaced by swimming 

payment arrangements negotiated under the collective bargaining arrangement.  The 
ASA submit that the benchmarking for payment levels to swimmers will be 
negotiated through the collective bargaining arrangement.  The ASA noted that 
benchmarking payment levels to performance in the pool allows funding to be 
targeted to those swimmers representing Australia.   

 
2.11 Other sources of revenue to swimmers are in the form of prize money which is 

available at some swimming events such as the FINA World Cups or SAL Grand Prix 
events.  In addition, swimmers receive incentive payments from bodies such as the 
Australian Olympic Committee and the Australian Commonwealth Games 
Association.  Swimmers have no control or influence over the amounts that are 
available through these sources.   

 
2.12 With respect to private revenue, individual swimmers effectively ‘compete’ against 

participants in other sporting codes to attract corporate sponsorship or marketing 
opportunities.  The ASA submit that opportunity for individual corporate sponsorship 
is minimal, despite the high profile of swimming, when compared with other non-
Olympic sports.  The ASA advise that of the approximately 35 to 45 members of an 
Australian swim team each year, fewer than 10 swimmers would have individual 
corporate sponsorship of any substance.    

 
The anti-competitive detriment 
 
2.13 Under the proposed collective bargaining arrangement, SAL will still have sole 

responsibility for deciding how funding will be distributed amongst eligible 
swimmers.  Following the release of the ACCC’s draft determination a press article 
indicated that the level of funding available for swimming payments would increase 
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to $1.1 million in the first year.1  The ACCC notes the level of funding available for 
swimming payments is ultimately a decision for Government and corporate sponsors 
and is not impacted by the collective bargaining arrangement.   

 
2.14 The arrangement simply provides greater opportunity for swimmers, through the 

ASA, to have input into dealings with SAL.   
 
2.15 Despite swimmers competing strongly against each other in swimming events, there is 

currently little scope for competition between swimmers in their ability to obtain 
payments from SAL.  The ACCC notes that competition (or lack thereof) between 
swimmers for payments from SAL does not reflect the competitive dynamics of 
normal commercial markets.  That being said, the ASA advised that it considered the 
proposed collective bargaining arrangement to raise issues under the competition 
provisions of the TPA such that it sought authorisation.  The ACCC notes that similar 
arrangements would not necessarily raise competition issues and therefore not require 
authorisation.   

 
2.16 The ACCC notes that the proposed collective bargaining arrangement will not seek to 

limit the ability for individual swimmers to compete with other swimmers or athletes 
in other sporting codes in obtaining corporate sponsorship. 

 
2.17 As such, the ACCC considers that the proposed collective bargaining arrangement is 

likely to result in minimal public detriment.  Other factors that are considered to limit 
any anti-competitive detriment are outlined below.   

 
Voluntary participation in the collective bargaining arrangements 
 
2.18 The ACCC notes that participation in the proposed collective bargaining arrangement 

is voluntary.  The ASA members may opt out of the collective bargaining process at 
any time and negotiate individually with SAL.  SAL may also choose not to 
participate in collective negotiations with the ASA, although, the ACCC notes that 
SAL has advised that it does not oppose the collective bargaining proposal. 

 
2.19 The ACCC also notes that the application for authorisation is expressed so as to apply 

to any future ASA members, providing new swimmers with the opportunity to 
participate in the collective bargaining arrangement should they choose.   

 
Boycott activity 
 
2.20 The ASA has not applied for authorisation to engage in collective boycott activity.  

Accordingly, any such conduct, should it occur, would not be protected from legal 
action under the TPA. 

                                                           
1 ‘Stars will soon get to dip their toes in a new pool of cash’, The Sydney Morning Herald, 24 February 2006.   
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Support of counterparty 
 
2.21 SAL has advised that it does not oppose the ASA’s proposed collective bargaining 

arrangement.  The ACCC notes that the support of SAL is indicative of the existence 
of benefits arising from the arrangement and the absence of significant detriment.   

 
Public benefits 
 
2.22 The ASA has claimed a number of public benefits which are likely to arise from the 

proposed collective bargaining arrangement.  The ACCC considers that the proposed 
collective bargaining arrangement is likely to result in a public benefit by providing 
swimmers with a greater opportunity, through the ASA, to provide input into dealings 
with SAL.  The ACCC’s reasoning for accepting this benefit is outlined below.   

 
Input into terms and conditions 
 
2.23 The ASA submit that the proposed collective bargaining arrangement will enable it to 

improve their bargaining position relative to SAL.  The ASA submit that its improved 
bargaining position is likely to result in the following outcomes: 

 
• greater flexibility in the terms and conditions of swimming payments 

• greater input on how the sport is administered via the code of conduct and the 
sport is promoted 

• more aggressive marketing of group images of swimmers 

• the potential for a greater share of SAL funding to be distributed directly to 
swimmers away from administration costs.   

 
2.24 The ACCC considers that collective bargaining arrangements, such as the 

arrangement proposed by the ASA, can result in benefits to the public by facilitating 
improvements in the level of input a party has in their contractual negotiations.  This 
improved input provides a mechanism through which the negotiating parties can 
identify and achieve greater efficiencies in their businesses, for example by 
addressing common contractual problems in a more streamlined and effective manner.  
 

2.25 An area where the ASA submits that the proposed collective bargaining arrangement 
will allow it to have greater input is in relation to how swimmers’ images are used by 
corporate sponsors of SAL.  For example, the ASA proposes that the collective 
bargaining arrangement will cover the use of group images for marketing, licensed 
products and promotional activities and allow for SAL’s qualifying sponsors to use 
such images.  The ASA submits that this would facilitate the more efficient and 
aggressive use of swimming team group images allowing for greater publicity and 
promotion of the sport.  The ASA submits that this should provide greater competition 
between swimmers and other athletes from rival sporting codes for corporate funding 
and sponsorship opportunities. 
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2.26 Another area where the ASA submits the proposed collective bargaining arrangement 
would provide it with an opportunity to have greater input is in the development of a 
code of conduct.  The ASA propose that it will negotiate on behalf of its members, 
with SAL, a code of conduct which covers the roles and responsibilities of swimmers 
and processes for resolving disputes.  The ASA proposes that the code of conduct will 
cover issues such as unbecoming conduct, racial or religious vilification, abusive 
behaviour and anti-doping.   
 

2.27 The ACCC considers that the proposed arrangement would provide greater 
opportunity for swimmers, through the ASA, to provide input into dealings with SAL.  
By providing a greater opportunity for swimmers to have effective input into terms 
and conditions of payments received from SAL and other negotiations with SAL, 
efficiency gains may be achieved by both the swimmers and ASL.  Accordingly, the 
ACCC considers that the proposed collective bargaining arrangement would give rise 
to some public benefit.  
 

2.28 The ACCC would note however that associations are able to undertake certain 
representations on behalf of members without the need for authorisation.  For 
example, associations can make general representations on issues of concern such as 
the use of athlete images often without raising trade practices concerns.  Similarly, 
encouraging the establishment of a code of conduct and participating in its 
development can be undertaken by an association without necessarily raising trade 
practices concerns.  The ACCC notes the ASA’s advice that it does not anticipate that 
the proposed code of conduct would have any impact on competition.  The ASA 
advises that if the code of conduct did raise trade practices concerns, then it would 
make a separate application for authorisation.   
 

2.29 In this regard, the ACCC notes that a number of public benefits identified as resulting 
from the proposed collective bargaining arrangement would be likely to arise without 
the authorisation and as such the level of benefit accepted by the ACCC should not be 
overstated.   

 
Balance of public benefit and public detriment 

 
2.30 The ACCC considers that, overall, the proposed collective bargaining arrangement is 

likely to result in minimal public detriment, because of the existence of the following 
features: 

• SAL will retain responsibility for deciding how funding will be distributed 
amongst swimmers 

• the competition (or lack thereof) between swimmers for payments from SAL 
does not reflect the competitive dynamics of normal commercial markets 

• the arrangement does not restrict or limit the ability of individual swimmers 
to use their individual image for sponsorship or marketing purposes 

• the arrangement is voluntary by all parties and may be accessed by future 
ASA members 

• the arrangement does not include collective boycott activity. 



 9

2.31 The ACCC considers that the proposed collective bargaining arrangement is likely to 
result in some benefit to the public by providing greater opportunity for swimmers, 
through the ASA, to provide input into terms and conditions of swimming payments 
and other negotiations with SAL, to achieve more efficient outcomes. 
 

2.32 Following consideration of the ASA’s application for authorisation, the ACCC 
concludes that the public benefits likely to result from the proposed collective 
bargaining arrangement are likely to outweigh the anti-competitive detriment.   
 

3. Final Determination 
 
The application 
 
3.1 On 31 January 2006, the Australian Swimmers Association Incorporated (ASA) on 

behalf of its current and future members, lodged application for authorisation 
A40106. The application was made pursuant to section 88(1) of the TPA for an 
authorisation under that sub-section: 

• to make a contract or arrangement, or arrive at an understanding, a provision 
of which would have the purpose, or would have or may have the likely affect, 
of substantially lessening competition within the meaning of section 45 of the 
TPA and 

• to give effect to a provision of a contract, arrangement or understanding where 
the provision has, or may have the effect of substantially lessening 
competition within the meaning of section 45 of the TPA.   

3.2 The ASA applied for authorisation to conduct collective negotiations on behalf of its 
current and future members with Swimming Australia Limited (SAL).   

Statutory test 
3.3 For the reasons outlined in this determination, the ACCC is satisfied that in all 

circumstances the making of and giving effect to arrangements in relation to 
collective negotiations between the ASA and SAL for which authorisation is sought 
under subsection 88(1) of the TPA: 

• would be likely to result in a benefit to the public and 

• this benefit would outweigh the detriment to the public constituted by any 
lessening of competition that would be likely to result from the contract, 
arrangement or understanding. 

Final Determination 
3.4 The ACCC grants authorisation under subsection 88(1) of the TPA and the 

Competition Code to application A40106 for 5 years, for the ASA to conduct 
collective negotiations on behalf of current and future members with SAL.  The 
ACCC grants authorisation to 30 April 2011.  Authorisation does not extent to any 
other arrangements developed as a result of collective negotiations between the ASA 
and SAL, for example, such as a code of conduct.   
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Date authorisation comes into effect 
3.5 This determination is made on 22 March 2006.  If no application for review is made 

to the Australian Competition Tribunal, it will come into effect on 13 April 2006.   

Interim authorisation 
3.6 The ACCC granted interim authorisation on 22 February 2006 for the ASA to 

commence negotiations with SAL.  Interim authorisation continues to protect 
collective negotiations with SAL until the date this determination comes into effect or 
until a decision to revoke interim authorisation is made.  Interim authorisation does 
not extend to entering into any contracts reached as a result of collective negotiations 
with SAL.   




