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Dear Ms Davis

Medicines Australia - Application for Authorisation 
We refer to your email of 31 January in which you invited Medicines Australia's
(MA) response to the submissions received by the Commission in respect of MA’s application for
authorisation and requested specific advice on a number of particular sections of the MA Code of
Conduct (Code).

MA's responses to the submissions received by the Commission are set out in section 1 below.
MA's responses to the Commission's questions on particular sections of the Code are set out in
section 2.

1. Responses to submissions to ACCC

(a) Submission from Dr Ken Harvey

(i) Advertising in electronic prescribing software

MA notes the submission from Dr Harvey and his comments regarding
advertisements in prescribing software.  MA considers that the fundamental issue
is whether advertisements in prescribing software in views other than the clinical
tools and patient educational materials should be considered as advertising to
consumers or to healthcare professionals.  Prescribing software is an electronic
tool for doctors.  If there is a part of the software that is intended for use directly
with patients, MA agrees that there should be no advertisements for prescription
medicines.  The prohibition in the Therapeutic Goods Regulations is against
advertisements that are directed to persons other than healthcare professionals.
MA considers that it is legitimate to include advertisements directed to healthcare
professionals in media that are primarily intended for healthcare professionals.  An
analogy is advertisements in print media such as medical journals or other
professional print publications, which may also be coincidentally observed by a
patient during a consultation if the doctor has the journal in the consultation room.
It must be kept in mind that any advertisement for prescription medicines in
prescribing software is not intended for, or directed to, a patient. 
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It is possible that other information may be coincidentally observed by a patient on
the doctor’s computer screen, such as the names and addresses of other patients
from which the doctor picks the particular patient who has presented for a
consultation.  It is not possible to prevent every possible avenue through which a
patient may come across information, but Edition 15 of the Code is designed to
prevent the viewing of promotional material through avenues which are intended to
be used directly with patients.

(ii) Legibility of generic names 

MA agrees with Dr Harvey’s comments that the generic name (Australian approved
name) should be clearly legible in all advertisements.  MA draws the Commission’s
attention to the amendments included in Section 3.9 of Edition 15 of the Code and
the additional guidance included in the Code of Conduct Guidelines, which
emphasise the need for all information included in advertisements in prescribing
software to be clearly legible, taking into account the “worst case” computer screen
resolution that may be in use.

MA does not accept Dr Harvey’s assertions that “the main goal of “banner”
advertisements … is to promote originator drug brand name reinforcement”.   The
placement of advertisements in prescribing software is equally available to
companies that supply the originator brand of a product and to companies that
supply other brands of a medicine once it is out of patent.  MA also notes that
several advertisements reviewed by the Monitoring Committee where the generic
name was considered too small and illegible were for brands of medicines supplied
by generic manufacturers.

The Code of Conduct Committee has a range of sanctions available to it – from
requiring a company to cease using a particular advertisement through to fines of
$200,000 and requirement for corrective action.  Thus, the Committee may have
chosen to impose sanctions within this range.  However, after lengthy and proper
consideration of the complaint submitted by Dr Harvey, the Committee chose to
impose sanctions at the lower end of the scale.  MA further notes that the
requirement to cease using an advertisement and revise it before re-publication
imposes costs on the company which are recognised by the Code of Conduct
Committee as part of any sanction.  To assist the Commission to further evaluate
Dr Harvey’s comments, a copy of the minutes of the Code of Conduct Committee’s
consideration of complaint 801, Advertising in Prescribing Software, is attached
(Attachment 1).

MA wishes to also clarify an impression that may be left by Dr Harvey’s submission
to the Commission in relation to the Monitoring Committee finding “Illegible generic
names in a later version of Medical Director software” and the references to
"repeated Code breaches" and "multiple proven braches".  These comments may
give the impression that companies had continued to publish advertisements in
prescribing software after receiving advice that some advertisements did not
comply with the Code.  
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Dr Harvey’s complaint was submitted to MA in April 2005 and considered by the
Code of Conduct Committee over two meetings – in May and June 2005.  Advice
of the Committee’s decisions was provided to all companies in June 2005 at the
conclusion of a full consideration of the complaint.  In parallel, the Monitoring
Committee reviewed a later version of the software (v 2.83) because the version
reviewed by Dr Harvey et al (v 2.81) was not available and, more importantly, it
was considered more relevant to review the current version rather than a version
no longer in use.  This review was also undertaken in June 2005.  Thus companies
would not have had the opportunity to revise advertisements reviewed by the Code
of Conduct Committee prior to the Monitoring Committee’s review of v 2.83 in June
2005.  It is therefore not correct that companies continued to publish
advertisements in prescribing software in the knowledge that they did not comply
with the Code.

Following the Monitoring Committee’s review of all advertisements for prescription
medicines included in v 2.83 of Medical Director prescribing software, advice of the
Committee’s findings was provided to each company.  As the Commission is
aware, the Monitoring Committee may not itself impose any sanctions on
companies but must refer any matter to the Code of Conduct Committee for
adjudication (Section 14.4 of Edition 15 of the Code refers).  The Monitoring
Committee’s advice to companies invited them to respond to the Committee stating
whether it agreed with the assessment of the advertisements and to give any
answer or explanation deemed necessary.  If the companies’ responses had been
considered unsatisfactory, the Monitoring Committee had the option of referring the
matter to the Code of Conduct Committee as a formal complaint.  However, every
company responded that they accepted the Committee’s assessment and
undertook to withdraw the advertisements found not to fully comply with the Code
and make required amendments before publishing any further advertisements.
Therefore, the Monitoring Committee did not consider it necessary to refer any
matter to the Code of Conduct Committee.  In addition, the Monitoring Committee
was aware that the Code of Conduct Committee had also considered a particular
complaint (complaint 801 from Dr Harvey) concerning advertisements in
prescribing software and was therefore dealing with similar matters in parallel.  

(iii) Sanctions

Dr Harvey is critical of MA for failing to apply sanctions for multiple proven
breaches of the Code.  MA wishes to reiterate that that the Code of Conduct
Committee has available to it a range of sanctions.  Higher sanctions up to a
maximum fine of $200,000 apply for breach repetitions (repeating the same breach
in promotion of any product) and repeat of a previous breach (the same or similar
breach in promotion of a particular product).  Thus, the Committee has the ability to
impose higher sanctions if it considers that a company has repeatedly failed to
comply with the Code.  

However, in counterbalance to the capacity to impose higher sanctions is the
recognition that each complaint is dealt with on its own merit.  It would be a denial
of natural justice and an exhibition of prejudice to impose a very heavy sanction for
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a relatively minor matter simply because other complaints had been submitted
against a particular company without assessing the full circumstances.  (Such an
approach might also discourage companies from achieving resolution through
intercompany dialogue because by not accepting resolution offered by the subject
company the complainant might hope to obtain a greater punishment if the
complaint is forwarded to the Code of Conduct Committee).  MA submits, as
evidenced by the Annual Reports of the Code of Conduct Committee, that there is
no evidence of companies flagrantly repeatedly breaching the Code.  For these
reasons, MA believes that the response is appropriate.

(iv) Prescribing practices 

MA wishes to reiterate its previous comments to the Commission in response to Dr
Harvey’s and others' assertions that the “Code encourages inappropriate demand
and prescribing … which is often not in accord with cost-effective best-practice”.
The Code (Edition 14 and the revised Edition 15) includes specific requirements for
companies to clearly communicate to healthcare professionals the PBS listing
restrictions for a medicine.  A medicine may not be listed on the PBS unless it has
met certain cost-effectiveness criteria, which are assessed by an independent
committee, the Pharmaceutical Benefits Advisory Committee.  Thus promotion of
medicines within the terms of their PBS listing cannot be claimed to be contrary to
“cost-effective best practice”.  As advised to the Commission in our letter dated 9
January 2006, companies are required to include PBS listing information in all
advertisements that include a promotional claim.  

(v) Adequacy of self-regulation 

Dr Harvey's submission suggests that the extent of the provisions of the Code is
not adequate.  MA's response to this is that the Code is not legislation, rather, it is
a self-regulatory code adopted voluntarily to provide additional guidance on the
requirements imposed on pharmaceutical companies.  As such, MA aims to
achieve a balance between the interests and concerns of pharmaceutical industry
participants and the interests and concerns of healthcare professionals and
consumers, in a way that assists pharmaceutical companies to comply with their
obligations under the Therapeutic Goods Act 1989 and their obligations under Part
V of the Trade Practices Act 1974.  As set out in MA's submission in support of its
application for authorisation, the Code contributes substantial benefit because of
the fact that it provides an additional avenue of complaint, it is easier to access
than the Court system and less costly.

(b) Submission by the Australian Consumers' Association

MA is concerned that many of the comments and criticisms of the Code made by the
Australian Consumers' Association (ACA) in their submission to the Commission are
referenced to articles and publications that either do not relate to the Australian
environment or quote comments that were made by third parties in relation to Edition 14 of
the Code.  MA submits that Edition 15 of the Code includes improvements and
amendments that address many of the issues raised within the ACA submission.
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(i) Monitoring Committee

The ACA contends that the Code is vague in defining the monitoring procedures.
This comment is quoted from a journal article by J Lexchin, which in fact refers to
Edition 14 of the Code.

Edition 15 of the Code of Conduct has been revised and includes the details that
were formerly in Appendix 3 of Edition 14 within Section 14 of the Code.  MA
considers that the Code provides considerable detail on the procedures by which
promotional materials are selected for review (Section 14.1).  

The Monitoring Committee’s aims are: to encourage compliance with the Code of
Conduct, provide advice on compliance where necessary, obtain and publish
statistical data on the rate of compliance and to provide an ongoing mechanism for
the identification of potential future amendments to the Code of Conduct.”

At each monthly meeting the Monitoring Committee reviews the materials against
the relevant sections of the Code.  As explained in previous submissions to the
Commission, since Edition 14 of the Code has been in effect, the Monitoring
Committee has reviewed promotional materials in six therapeutic categories in
addition to invitations to company sponsored educational meetings, competitions
for healthcare professionals, market research activities, company websites and
advertisements in electronic prescribing software across all therapeutic classes.

Contrary to ACA’s assertion that companies can select which advertisements the
will submit for review, the MA secretariat determines which therapeutic area and
type of promotional material or activity will be reviewed, ensuring as many
therapeutic areas are covered as possible and all different types of promotional
material.  Further, the Association Representative of each company (who is usually
the Managing Director) is required to provide a signed declaration that the material
supplied constitutes all the selected material for the product area to be reviewed.
In addition, the Committee’s review of invitations to company sponsored
educational meetings covers all invitations issued over a three month period, which
is determined by the MA secretariat and not disclosed in advance to companies.

(ii) Transparency

Once again the ACA comments in relation to the processes of the Code lacking
transparency are quoted from the Lexchin journal article, which relate to Edition 14
of the Code, not Edition 15.  MA has made a number of changes to the sections of
the Code relating to reporting of outcomes in Edition 15.

Although not required by the Edition 14 of the Code, MA currently publishes
information about finalised complaints every six months on the MA website, in
addition to publishing this information in the Annual Report as required by the
Conditions of Authorisation of Edition 14.  Complaints about activities directed to
consumers  are published as soon as the complaint is finalised (ie when the time
for appeal has expired or any appeal is concluded), also on the website.  In Edition
15 of the Code it is stated that MA will publish Code complaint outcomes quarterly
rather than six-monthly on the website whilst continuing to publish information
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about consumer directed activities as soon as the complaint is finalised, and in the
Annual Report.  MA submits that it would be an abuse of process, and unfair to a
subject company, if information were to be released about a complaint before the
complaint was finalised.

The former Section 16.2 of the Code stated that MA will contact relevant
companies before releasing information.  This is the source of the comment by
Lexchin , which was quoted by the ACA in questioning what would happen if a
company refused to have information released.  This section is no longer included
in Edition 15.  As the publication of Code results is a requirement of the Code, a
company cannot refuse to have information relating to complaints published.

(iii) Generic equivalents 

The ACA also suggests that companies should be required to “name the generic
equivalent of their brand new drug”, which once again is referenced to the Lexchin
article.  The relevant statement in the Lexchin article actually refers to the
Canadian Code of Conduct, but MA believes the point being made by ACA here is
that the generic name (Australian Approved Name) should be included on
promotional materials.  The MA Code (Edition 15, the 14th edition and many
previous editions) requires that the Australian Approved Name of the active
ingredient(s) must be included in all forms of promotional materials.  Essentially,
wherever the brand name appears, the Australian Approved Name must also
appear adjacent to the Brand Name, including on small items used as Brand Name
Reminders.

(iv) Sanctions

MA disagrees with the ACA’s assertion that the sanctions under the Code are
nominal.  As previously advised, the level of fines provided for in Edition 15, the
effect on companies and the cost to them of corrective advertising are comparable
with penalties and sanctions imposed under State fair trading laws and the TPA for
misleading conduct and other Part V breaches.  The sanction that is of most
concern to companies and most efficient to communicate to health care
professionals is corrective advertising or letters.  The Committee is much more
likely to require this type of sanction both to ensure any incorrect messages are
corrected and to increase compliance with the provisions of the Code.  This action
and the withdrawal of material all have significant financial implications for the
company involved.

(v) Time taken to resolve complaints 

The ACA also refers to the time taken to resolve complaints suggesting that
companies can continue activities until the complaint is finalised.  This is not
correct.  The times reported in the Code of Conduct Annual Report reflect the time
from receipt of a complaint until any appeal is finalised.  In 2004-2005, the average
time to resolve complaints that were not appealed was 28 days, which is less than
a month.  For those that were appealed, the average time was 72 days.  
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However, it must be noted that if a company is found in breach of the Code by the
Code of Conduct Committee it must cease the activity found in breach as soon as
it receives the Committee minutes, which is within 10 working days following a
Committee meeting.  If a company elects to appeal against a decision it cannot
recommence the activity found in breach until the appeal has been heard and been
upheld (Section 11.1.3 refers).  Thus, in the time between receiving the Committee
minutes and the finalisation of an appeal, the company cannot recommence any
activity found in breach.

(vi) Advertising to consumers

It is most unfortunate that the ACA bases its arguments in relation to advertising to
consumers on articles that are referring to countries other than Australia, and
particularly the US.  MA considers that it is a very significant difference between
the Australian and US markets that direct to consumer advertising is specifically
prohibited in Australia, whereas it is permitted in the US.  In quoting once again
from the Lexchin article in claiming that the MA Code is “deliberately vague”, the
ACA appears to be unfamiliar with the considerable detailed and specific
provisions of Edition 15 of the MA Code.

Section 9 of the Code deals with the different ways in which the industry can
interact with members of the general public, including:

• Responding to enquiries or requests for advice;

• Media statements;

• General media articles;

• Patient education;

• Use of the internet, websites; and 

• Patient support programs.

Section 9.4 is quite specific in stating that prescription medicines may only be
promoted to healthcare professionals and any activity directed to the general public
which encourages a patient to seek a prescription for a specific prescription-only
medicine is prohibited.  These provisions are supported by a clear definition of
promotion which is also quite broad in the activities captured.  MA also submits that
the Code is significantly more prescriptive than the general prohibition on
advertising of prescription medicines to the general public contained in the
Therapeutic Goods Regulations.

In relation to the examples of activities which ACA suggests are mechanisms for
advertising to consumers, MA offers the following comments:

• It is legitimate for a company to provide educational material to the general
public about a therapeutic area or medical condition as long as the material
does not discuss specific treatments nor encourage consumers to seek a
prescription for a particular product.
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• It would be a breach of the Code if a company issued a product-specific
media statement that went beyond an educational message and was
promotional.

• It is legitimate and consistent with the Code for companies to sponsor
consumer support groups and other health consumer organisations.
However, it would not be consistent with the requirements of the Code for
the sponsoring company to use such sponsorship as a mechanism to
encourage consumers to seek a prescription for a particular prescription
medicine.  MA notes that the Healthy Weight Taskforce referred to by the
ACA was dealt with by the Code of Conduct Committee in March 2003 and
the sponsor company was found in breach of the Code.  The details of this
complaint (complaint 693) may be found in the 2003 Code of Conduct
Annual Report.

• It would be a breach of Section 9.2 of the Code for a pharmaceutical
company to sponsor a medical expert to make statements to the general
public that promoted particular medicines.

• MA does not agree that sponsorship of journalism awards would be
contrary to the Code.  However, sponsorship or payment to a journalist in
order to achieve media stories about particular medicines would be in
breach of the MA Code and the Media Alliance Code of Ethics. 

(vii) Pharmaceutical company representatives

The basis for the ACA’s assertion that pharmaceutical company representatives
encourage non-rational prescribing is unclear to MA.  No evidence is provided to
support this assertion.  It is a fundamental tenet of the Code, expressed in several
subsections of Part 1 of the Code, that all promotion must be balanced, accurate,
correct and fully supported by the Therapeutic Goods Administration (TGA)
approved Product Information.

(viii) Continuing Education Program

In relation to MA’s Continuing Education Program, the ACA asserts that MA lacks
transparency because it would not provide a copy of the medical representatives
training manual.  There is a cost for medical representatives to undertake the
Continuing Education Program (CEP), reflecting the cost of development of the
course content and administrative costs of conducting the program.  It is
reasonable for MA to protect the intellectual property it has created in the course
materials.  It would therefore be unreasonable to expect MA to distribute the
course materials to people who are not undertaking the course.  However, general
information about the course content and the cost of undertaking it is accessible
from the MA website or the University of Queensland Health Institute website.  The
ACA was directed to this site when it enquired about the course and cost of
undertaking CEP.

(ix) Conflicts of interest 
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Edition 15 of the Code, and previous editions, recognises the importance of
providing prescribers with balanced, accurate and correct information because
health professionals are making decisions that will impact on a person’s health and
well being.  Pharmaceutical companies have enormous information resources
available to them about the medicines they have researched and developed, often
gathered over more than a decade prior to the medicine reaching the market.  It is
an important responsibility of companies to provide objective, scientifically and
clinically valid information about prescription medicines to the people who
prescribe and dispense these products.  The industry recognises there must be a
balance between companies’ commercial interests and ensuring patients’ safety
and has therefore developed, implemented and administers the Code and has
similarly developed and implemented the training program for medical
representatives.  Further, recognising that it is not solely medical representatives
who should be properly trained, Edition 15 of the Code extends the range of people
who are required to undertake the Code of Conduct module to any person who is
directly involved in the development, review and approval of promotional materials
and educational materials for the general public and any person who directly
interacts with a healthcare professional for the purpose of promoting a prescription
medicine.

(x) Evidence to support advertising claims

The ACA proposes that use of absolute risk reduction (ARR) and number needed
to treat (NNT) should be mandatory for all advertisements for prescription
medicines.  This proposal demonstrates a lack of understanding of the nature of
these statistical analyses and their applicability to all forms of medicine
advertisements and claims.

'Absolute risk reduction' measures the extent to which the selected intervention
reduces the risk of an undesirable event or outcome. It is the difference in the rate
between the intervention and control group. For example, if mortality from a
condition being treated with a new medicine is 20% compared to a 28% mortality
with an existing medicine (the control group), the ARR of using the new medicine is
8% or 0.08 (28%-20%).  To suggest using this statistic for every medicine would
assume that one is always comparing primary outcomes, such as mortality.  In
many cases, the primary indication of a medicine is not to avoid an undesirable
event, but rather to improve a quantitative measurement such as cholesterol or
blood pressure.  ARR cannot be calculated in such situations since the medicines
are compared on the basis of their effectiveness in improving the quantitative
measurement (by how much, how quickly, etc) and not on the basis of risk
reduction.

Even when the primary indication of the medicine is to reduce the risk of
undesirable events, it would not be sensible to mandate the use of ARR in
advertisements.  ARR is specific to each patient, and is dependent on each
patient's underlying risk level.  Patients with a higher risk level tend to receive
greater ARRs than patients with a lower risk level.  Since medicines are usually
applicable to patients across a range of underlying risk levels, it is not possible to
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quote an ARR that would apply to all patients that could potentially receive the
medicine, because to do so would be misleading. 

Finally, the ARR for clinical events such as mortality often requires the undertaking
of large scale randomised controlled trials in thousands of patients.  Mandating the
use of ARR in advertisements would effectively mandate the availability of such
data, which in some cases will not be possible.  Since such data are not mandated
for the registration of new medicines in Australia, it would be inappropriate to
mandate them in advertising. 

'Number needed to treat' is the number of people that would need to be treated, on
average, to avoid one additional undesirable event.  The NNT is simply the
reciprocal of the absolute risk reduction.  Therefore, for the above example the
NNT with the new medicine for one person to benefit would be 12.5 (1 divided by
0.08).  In view of the correspondence between ARR and NNT, the same
arguments highlighting the inappropriateness of applying ARR to all medicines also
apply to NNT.

(xi) Advertising in Prescribing Software

MA draws the Commission’s attention to the comments above in response to the
submission from Dr Harvey, as well as to MA’s previous responses to submissions
from the ACA in relation to advertisements included in prescribing software.  The
ACA has not commented on the amendments included in Section 3.9 of the Code,
which strengthen the Code and limit the placement of advertisements to parts of
the software that are intended exclusively for doctors.

(xii) Involvement of consumers

MA has recognised that it is often intimidating or daunting for consumers to
prepare and submit complaints about pharmaceutical promotion.  It is therefore
proposed in Edition 15 of the Code to appoint a panel of Independent Facilitators,
as described in section 2.6 below, to assist consumers and other non-industry
complainants if they so wish.  

MA welcomes opportunities to increase awareness of the Code amongst all
stakeholder groups and undertake to work with the ACA, if it would be acceptable
to them, to inform their members about the Code.

(xiii) Effectiveness of the Code

The ACA makes a number of assertions relating to the effectiveness of the Code,
including that the Code “provides an appearance of regulation but operates so as
to permit a range of practices harmful to the public interest.”  MA does not accept
these assertions and notes that there have been a number of submissions to the
Commission which point to the effectiveness of the Code and the continuous
improvement engaged in by the industry, as further demonstrated by the proposed
amendments included in Edition 15.

As explained in previous submissions, the Code includes well-defined restrictions
on a company making any false or misleading claims or promoting a product
beyond the limitations described in the TGA-approved Product Information. 
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Further, the Code requires that any claim that will have a significant impact on
prescribing must be supported by unequivocal evidence of the highest quality.
These requirements are strongly in the public interest as they ensure that
prescribers, in particular, receive current, accurate and balanced information from
companies to support the quality use of medicines.  

As set out above and in MA's submission in support of its application for
authorisation, the Code also contributes substantial benefit because of the fact that
it is easier to access than the Court system and less costly.  This means that
complaints can be dealt with quickly and effectively.  

(c) Doctors' Reform Society

(i) Difficulty of the process

The Doctors' Reform Society comments that many health professionals and
members of the public do not submit complaints because it is too onerous a task
and there is a belief that the complaints process is ineffective.  

However, MA has in place a number of mechanisms to assist non-industry
complainants to participate in the complaints process, and proposes to extend
these under Edition 15 of the Code.  Non-industry complainants are not required to
prepare extensive complaint documentation or argument to support a complaint.
MA will accept a brief letter or e-mailed complaint, although every effort is made by
the staff of MA to try to obtain sufficient information to allow the subject company to
respond to the complaint.  To further assist non-industry complainants to develop
complaints, or potentially to mediate between a complainant and the subject
company if that is their wish, MA proposes to appoint a panel of Independent
Facilitators to assist non-industry complainants, as described in section 2.6 below.

In relation to submission of appeals, once again there is no requirement for a non-
industry complainant to develop extensive argument.  In the interests of natural
justice, the complainant may participate to whatever extent they wish in order to
argue against an appeal, including having the opportunity to address the Appeals
Committee.  The Independent Facilitators to be appointed once Edition 15 comes
into effect will be available to further assist complainants through this process if
they wish to take up this opportunity, at MA’s expense.

Further, as noted above and in previous submissions to the Commission, the
sanctions available to the Code of Conduct Committee are extensive, ranging from
cessation and withdrawal of an activity or materials, requirement for corrective
advertising or letters, and fines of up to $200,000.  MA therefore disagrees with
comments in the submission from the Doctors' Reform Society that the sanctions
“amount to almost nothing”.  

(ii) Membership of the Committees

The Doctors' Reform Society is in error in its statement that the Code of Conduct
and Appeals Committees are constructed so that MA has a majority on both
Committees.  The Commission would be aware that the Code of Conduct
Committee’s membership is as follows:
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• Chairman - Lawyer with Trade Practices experience

• One representative of the Australian Medical Association (AMA)

• One representative of the Royal Australian College of General Practitioners
(RACGP)

• One representative of the Australian Divisions of General Practice (ADGP)

• One specialist nominated by the Royal Australasian College of Physicians 

• One representative of the Australasian Society of Clinical and Experimental
Pharmacologists and Toxicologists (ASCEPT)

• One consumer representative nominated by the Consumers’ Health Forum
of Australia (CHF)

• One representative of the TGA

• Three MA member company Association Representatives

• Two MA member company Medical/Scientific Directors

MA Secretariat staff also attend the Committee meetings to provide administrative
support to the Committees and advice, but do not vote on any decisions.  On
occasion, member company personnel may also attend as observers, but similarly
do not vote on any decisions.  Thus, if the all MA member company
representatives who could attend as full members of the Committee do so, they
would number 5 out of the 13 member Committee.  MA also wishes to make the
Commission aware that for the majority of Committee meetings the Secretariat is
unable to secure attendance of the full complement of 5 industry representatives
due to the need to avoid any conflicting interests with complainants or subject
companies for the complaints to be considered.

Similarly, the membership of the Appeals Committee is as follows:

• Chairman - Lawyer with Trade Practices experience

• One representative from the College and/or Society from the therapeutic
class of the product subject to appeal

• One representative from the target audience to which the activity was
directed eg: AMA, RACGP, ADGP 

• One consumer representative nominated by the Consumers’ Health Forum
of Australia 

• One representative from ASCEPT

• Two MA member company Association Representatives

• One MA member company Medical/Scientific Director

Thus, of the voting members of the Appeals Committee, the full complement of MA
member company representatives is three out of the eight member Committee,
which is also not a majority.

(iii) Interpretation of the Code 
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MA disagrees with the Doctors' Reform Society’s assertion that the Code is written
in vague terms which can easily be interpreted in favour of the industry.  The Code
is notable for its significant detail compared to other Codes of Conduct within the
Australian therapeutic goods industry, the Australian health sector more broadly, or
when compared to similar Codes operating in other countries.  In addition, as the
Commission is aware, the MA Code is supported by the Code of Conduct
Guidelines which provide further explanation and interpretation and which are
updated regularly in response to queries made to MA regarding the operation of
particular sections of the Code and complaints regarding alleged breaches of the
Code.  

(d) Novo Nordisk

Novo Nordisk submitted to the Commission that there is a possible conflict between the
proposed Section 9.4 and Explanatory Note in Edition 15 of the Code and the Therapeutic
Goods Advertising Code (TGAC) as relevant to devices.  The Sanofi Aventis Group also
submitted to the Commission that it supported the proposed amendment to Section 9.4 and
the Explanatory Note.

In order to clarify this matter and ensure that the MA Code is consistent with the TGAC and
the TGA’s interpretation of acceptable advertising of medical devices that are used to
administer prescription medicines, MA sought further advice from the TGA.  Advice was
provided on 7 February 2006 from the Acting Director of the TGA Office of Devices, Blood
and Tissues and is attached for the information of the Commission (Attachment 2).  It is
noted that the TGA considers that the inclusion of the words "and can be used to
administer products from more than one company” in the Explanatory Note to Section 9.4
imposes too restrictive an interpretation of the TGAC.  MA therefore intends to propose to
its members that the Explanatory Note to Section 9.4 is amended by deletion of these
words. 

(e) Australian Nursing Federation

The Australian Nursing Federation raised a number of issues in its submission.  However,
MA has not dealt with them separately because the issues are similar to those raised in the
submissions by Dr Ken Harvey and the ACA.

2. Response to Commission's questions about certain sections of the
Code

(a) Product Familiarisation Programs (Section 5.2)

A Product Familiarisation Program (PFP) is undertaken by a company to allow healthcare
professionals, and particularly prescribers, to evaluate and become familiar with a new
medicine or a new use for an existing medicine.  Under a PFP a company would make
starter packs available to doctors for up to 10 patients to allow them to prescribe the
product without cost to the patient whilst gaining an understanding from their own
experience of the efficacy and possible side effects of the new medicine.  The time in which
a PFP can be started following first supply of a new medicine and the maximum duration of
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the program are proscribed in Section 5.2, reflecting a reasonable period for doctors to
gain familiarity with a new medicine or indication. 

In Edition 15 of the Code, the provisions relating to PFP were moved from Section 8
Research in recognition that such programs are not research as usually understood by the
industry and health professionals as they occur after a product has been approved for sale
by the TGA.  Further, recognising that PFPs are not conducted with the same rigor as a
clinical research program, it was thought to be inappropriate to collect individual patient
data under a PFP.  However, aggregated data on a doctor’s experience could be collected
in order to increase the company’s knowledge of the product once it is more widely
prescribed.  Adverse drug reactions that are spontaneously reported during a PFP would
be reported in accordance with TGA requirements. 

Additional provisions were also included in the section to emphasise that the purpose of a
PFP should be based on a clinical rationale which in turn should determine the number of
patients that may be enrolled in a program and how long the program should last in order
to develop familiarisation with the product.  Further, information should be prepared by the
company for the doctor to provide to patients enrolled in the program so that it is clear to
consumers why they are receiving the medicine and how long they will receive the
medicine at no cost.

MA notes the comments from the Department of Health, South Australia, in its submission
to the Commission in relation to continuity of supply of medicines and creating expectations
of continued supply.  A PFP is, as noted above, intended to allow prescribers to gain
familiarity with a new medicine or new use for an existing medicine.  Such programs should
not be used more widely to supply a medicine outside the normal mechanisms of the
Pharmaceutical Benefits Scheme, private prescription or supply through a hospital
pharmacy.  The industry has been criticised in the past for supplying large numbers of
doctors and patients with medicines at no cost in order to gain market share or to exert
influence on advisory committees such as the Pharmaceutical Benefits Advisory
Committee when considering an application for listing on the PBS.  It is in response to
these concerns that MA has proposed to include some limitations on the scope of PFPs in
Edition 15 of the Code and to emphasise the need for communication of the scope and
duration of a program to patients so that inappropriate expectations are not created.  

The submission from the SA Department of Health also raises three points concerning the
management of PFPs within hospitals.  MA submits that these issues are more
appropriately dealt with by hospital policies and procedures, potentially guided by advisory
groups such as the SA Therapeutics Advisory Groups.

(b) Definition of 'healthcare professional organisation' (Section 7) 

A healthcare professional organisation is a college or society representing the interests of
its members, such as the Royal Australian College of General Practitioners or the
Australian and New Zealand College of Anaesthetists.  The Commission’s question has
highlighted a typographical error in Edition 15 of the Code.  As this term is not defined in
the Glossary because it is commonly understood, it should not be underlined or asterisked
in the Code.  This error will be corrected prior to printing.

(c) Description of 'medical practice activities' (Section 7.1.5) 
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‘Medical practice activities’ in the context of the Code are activities undertaken within a
medical practice, such as a general practice, which are sponsored by a pharmaceutical
company.  An example might be a diabetes nurse educator, a practice nurse who conducts
ambulatory blood pressure monitoring, or a nurse or other qualified health professional who
reviews patient medical records and advises doctors on quality use of medicines, clinical
monitoring or follow up.  The Code Review Panel was aware that companies are more
frequently sponsoring such activities within medical practices and was concerned that such
sponsorship should not be used as a means to influence prescribers within the practice to
initiate treatment with the sponsoring company’s products, or switch from another product
to the sponsoring company’s product.  This was the rationale for the changes included in
Section 7.1.5 in Edition 15 of the Code.

(d) Patient Support Programs (Section 9.8) 

A Patient Support Program is a program run by a pharmaceutical company with the aim of
improving compliance by patients (for example, reminding them to take their medicine) and
positive health outcomes.  Typically the company will develop the program with advice from
the health consumer organisation or patient group relevant to the clinical area.  Patients
are enrolled in the Program once they have been prescribed a particular medicine, have
received information about the Program and have agreed to participate.  

A Patient Support Program will usually involve providing educational materials for
consumers, which are provided to the patient by the healthcare professional who
prescribes the medicine.  The information and materials are designed to assist consumers
to take their medicine safely and appropriately.  For example, for a medicine that is self
injected, the patient support materials might include instructions and equipment required
for safely injecting the medicine, storing the medicine between doses and safely disposing
of used syringes and needles.  For medicines where it is known that compliance is often
poor, the program might include techniques to assist consumers to remember to take their
medicine, such as telephone or SMS messages.  

It is a requirement of the Code that any Patient Support Program complies with Australian
Privacy Legislation.  Therefore, each patient must agree to participate after reviewing an
explanation of the Program and, if it is part of the Program, agree to receive contact from
the sponsoring company.  Patients must be free to opt out of the Program at any time.

(e) Membership of the Code Committee (Section 11.2)

The composition of the Code of Conduct Committee has not been changed in Edition 15.
However, three changes have been made to the status of certain members or the
nominating organisation, as follows:

• The representative of the TGA has been changed from observer to full member.
The TGA member has made a valuable contribution to the deliberations of the
Code of Conduct Committee and has effectively participated as a full member,
except that as an observer the member did not have the right to vote on any
decision.  

• The nominating body for the member representing a patient support group, with
specialist qualifications, has for some years been a single health consumer
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organisation.  In practice the medical specialist member contributes to the
Committee’s deliberations from the perspective of a specialist medical practitioner,
not as an advocate for a specific group of patients, or patients in general.  In
consideration that the Committee now includes a consumer representative in their
own right, it was thought appropriate to amend the membership of the Committee
to specifically include a specialist physician nominated by the recognised national
body representing this group of healthcare professionals, the RACP.  In addition,
on occasion complaints come before the Code of Conduct Committee that deal
with activities directed at specialist medical practitioners rather than general
practitioners.  This further supported the proposal to specifically include a person
nominated by the RACP on the Committee.   

• The nominating body for the consumer representative was changed from “a
recognised national consumer organisation” to the “Consumers’ Health Forum” in
recognition that the CHF is the national organisation representing health
consumers in Australia.  CHF’s membership comprises approximately 100 health
consumer organisations, which in turn represent nearly one million health
consumers.  CHF is also recognised by the Commonwealth Government as the
appropriate nominating body for consumer representatives across a wide range of
advisory committees.  CHF has demonstrated that it represents consumers
nationally and has an active consumer representative program which is based
upon a selection process with defined criteria.  MA believes that the process
undertaken by CHF for nominating consumer representatives to one of the
Committees established by the Code is wholly consistent with the principles
defined in the guideline “Principles for the Appointment of Consumer
Representatives: A Process for Governments and Industry” published by the
Commonwealth Consumer Affairs Advisory Council.  In this guideline, CHF is
named as the appropriate consumer organisation to be involved in nominating
consumer representatives in relation to health matters (p10).

(f) Appointment of the independent facilitator (Appendix 1) 

The advertisement published by MA and description of the services expected to be
provided are attached (Attachment 3).  The appointment of the panel of three independent
facilitators will be made by MA based upon the following criteria:

• experience in dispute resolution;

• knowledge of, or the ability to quickly gain familiarity with the MA Code; 

• knowledge and understanding of the Australian pharmaceutical industry; 

• limited potential for conflicts of interest with companies subject to complaint or
companies or individuals submitting complaints (recognising that it is possible that
one facilitator may have a conflict of interest in a particular case, a panel of three
facilitators will enable appointment of an alternate facilitator where conflicts arise);
and
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• it is desirable but not essential that an independent facilitator may have expertise
and experience in trade practices law and litigation and be an experienced partner
or senior partner in a law firm.

Finally, MA notes the Commission's comments that the Commission will reconsider whether to
grant interim authorisation at the draft determination stage, and hopes that interim authorisation will
be granted at that time.  

Please let us know if you have any further queries in relation to any of the above.

Yours sincerely

Carolyn Oddie
Partner
Carolyn.Oddie@aar.com.au
Tel 61 2 9230 4203

Emma Marsh
Senior Associate
Emma.Marsh@aar.com.au
Tel 61 2 9230 4136




























